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The truth is that our finest moments are most likely to occur
when we are feeling deeply uncomfortable, unhappy,
or unfulfilled. For it is only in such moments, propelled by our
discomfort, that we are likely to step out of our ruts and start
searching for different ways or truer answers.
—M. Scott Peck (1936–2005),
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Anyone who stops learning is old, whether at 20 or 80.
Anyone who keeps learning stays young. The greatest thing
in life is to keep your mind young.
—HENRY FORD (1863–1947),
AMERICAN INDUSTRIALIST AND FOUNDER OF THE FORD MOTOR COMPANY

From the President
On behalf of the Communications Committee and your Board of Directors, I am
extremely proud to present you with the URMIA Journal for 2012. One of URMIA’s
strategic goals is to provide our members with the best in higher education risk management information, and this edition of the URMIA Journal does just that. The pages that
follow are packed with valuable information on a variety of topics. I’m certain you will
ﬁnd many of value as you practice the art of risk management daily.
Each year the number of submissions and participating authors has baﬄed me as I
consider the wealth of knowledge held in the collective conscious of our colleagues, no
inference to Star Trek intended! It’s absolutely amazing. Some historical perspective
might be helpful in understanding the growth of participation by our authors:
• In 2010, we received 10 submissions with 7 accepted articles representing 12
contributors/authors.
• In 2011, we received 20 submissions with 11 accepted articles representing 21
contributors/authors.
• This year, we received 20 submissions with 12 accepted articles representing 25
contributors/authors and our largest edition to date.
I hear applause and rightfully so.
This profession we call higher education risk management is a strange one indeed.
There is never a dull moment, and the need to educate ourselves will never fade. How
fortunate we are to ﬁnd ourselves among brilliant professionals who share the results of
their mistakes and calamities for the beneﬁt of their colleagues. The culture of sharing
knowledge for the beneﬁt of all is unique, powerful, and critical to the success of our
profession and each of us as practitioners of the art.
These articles and this URMIA Journal do not come without sacriﬁce and contribution from our authors, contributors, sponsors, volunteers, and staﬀ. I urge you to dive in
and soak up the information your colleagues have provided here and convert that information to knowledge useful in your environment. Only then can you boldly go where no
man has gone before. Oops!
Steve Bryant, CRM, ARM
Managing Director of Risk Management and Emergency Management Coordinator,
Texas Tech University System
URMIA President, 2011-2012
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URMIA thanks each of the financial contributors who supported the publication
of the 2012 edition of the URMIA Journal:
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safety rules and providing education to coaches. In addition
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to the safety rules and course, the AACCA provides valuable

www.aacca.org

online resources, such as sample emergency action plans and

Coaches and Administrators (AACCA) is to minimize the risk
of injury from cheerleading participation by establishing

concussion return-to-play recommendations. The AACCA Safety
Manual and Course are recognized by the NCAA as fulfilling
the requirement for cheer coaches’ safety training in order for
team members to have access to their catastrophic insurance
policy. The AACCA course can be accessed online at www.aacca.
org/safetycourse.
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contractor. Our services include 24-hour emergency response,
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water damage, fire and smoke damage, lead/asbestos removal
and mold remediation, biohazard cleanup, contents cleaning
and restoration, pack-outs, and reconstruction.

HTH Worldwide

HTH Worldwide is a leader in providing international and study
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abroad students with access to quality healthcare services. HTH

Suite 100

combines ongoing research, a contracted global community

Radnor, PA 19087

of physicians and hospitals, advanced Internet and mobile

www.hthworldwide.com

applications, and extensive experience in international health
insurance to ensure students’ health, safety and peace of mind.
HTH offers a full range of group and individual specialty health
insurance programs, all of which include HTH’s Global Health
and Safety Services available online, via mobile devices and
through our 24/7 medical assistance call center. HTH insurance
programs fully comply with state insurance regulations and
afford purchasers full consumer protections.
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Sallie Mae Insurance Services® provides protection on the
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way to reaching those goals. Sallie Mae Insurance Services

Phoenix, AZ 85018

delivers custom designed insurance programs to the collegiate

solutions and services tailored to help students, families, and

market that aim to protect the investment in education made

East Coast:

by students, families, and institutions. We are the leader in

241 A Street

providing nationally available insurance programs, including

Suite 400

tuition insurance, renters insurance, and international and

Boston, MA 02210

domestic student health insurance. Our turnkey insurance

www.salliemaeinsurance.com

programs, provide personal protection for your students and

877-270-1158

financial protection for your school.

Terra Dotta

Terra Dotta software mitigates risk by tracking student and

501 W Franklin Street

faculty travel anywhere in the world. You can track study abroad

Suite 105

travel, side trips, and incident reports; send emergency SMS

Chapel Hill, NC 27516

text messages; and locate students, staff, and faculty instantly

www.terradotta.com

with Terra Dotta software. Our software manages the life cycle
of enrollment management and allows your offices to be
paperless and more efficient—while saving you money. For
more information, visit www.terradotta.com.

The infectiousness of crime is like that of the plague.
—NAPOLEON BONAPARTE (1769–1821),
FRENCH MILITARY AND POLITICAL LEADER

The Clery Act: Crime Reporting Concerns
Ashley R. Wood and Steven M. Janosik, Virginia Tech

the violent murder of Jeanne Clery during 1986. Clery, a
Abstract: During the past 20 years, amendments to the
19-year-old student at Lehigh University, was raped and
Jeanne Clery Disclosure of Campus Security Policy and
murdered in her residence hall room.3 The perpetrator
Campus Crime Statistics Act (Clery Act) have added layers
was a student at Lehigh University who entered Clery’s
of complexity to campus crime reporting for higher educaresidence hall through a bolted door. During the investigation administrators. This article explores
res the evolution of the
tion, Clery’s parents learned that Lehigh
Clery Act, examines the complications in
Univ
University oﬃcials failed to report 38
crime reporting, discusses the implications
ons
violen
violent crimes that previously occurred
for higher education oﬃcials, and makes
es
Providing
crime
on ca
campus.4 As a result, Clery’s parents
recommendations on how the law might
ht be
starte a campaign for national crime restarted
improved. Although the literature on the
he
data heightens
porti procedures on college campuses.
porting
Act indicates increased awareness of crime
rime
The Clery Act supplements the
statistics by students and university of-the campus crime
High Education Act of 1965, which reHigher
ﬁcials, concerns regarding the eﬀectiveness
ness
awareness
of
quire postsecondary institutions to proquires
of campus crime reporting remain.
vide appropriate and yearly information
currently enrolled
on ca
campus crime statistics.5 The initial
Introduction
prem of the law mandates university
premise
mThe Jeanne Clery Disclosure of Camstudents and
ci who receive Title IV funding to
oﬃcials
me
pus Security Policy and Campus Crime
employees
and
helps
provi
provide
crime data for their campuses
ollege
Statistics Act (Clery Act) requires college
and ccontingent areas. Because of the
me
administrators to report campus crime
potential students
relati
relationship
with Title IV funding, the
astatistics to the Department of Educa1
DOE regulates the law.6 The Clery Act,
ars,
tion (DOE). During the past 20 years,
make informed
enact in 1991, serves as a consumer
enacted
several amendments to the Act have
enrollment decisions.
prote
protection
law by providing data to famiing.
caused confusion about crime reporting.
a campus constituents. Providing
lies and
ersiThese misunderstandings place universicrime data heightens the campus crime
ty oﬃcials at risk of non-compliance.. Reawar
awareness
of currently enrolled students
ness
porting issues inﬂuence the eﬀectiveness
and employees, as well as helping potential students make
of senior administrators, law enforcement oﬃcers, and
informed enrollment decisions.7
student aﬀairs practitioners. The purpose of this article
The original law mandated university oﬃcials to report
is to review the evolution of the Clery Act, illustrate the
security
policies and seven types of crime data, including
nature of crime reporting, examine the complications in
homicide, robbery, sexual oﬀenses, vehicle theft, arson,
crime reporting, discuss the implications for higher educaburglary, and aggravated assault.8 In addition to reporting
tion oﬃcials, and make recommendations on how the law
the aforementioned data, campus oﬃcials are now also
might be improved. Despite higher education oﬃcials’
required to report any alcohol- or drug-related oﬀenses,
attempts to adhere to Clery Act regulations, many colleges
2
weapons violations, and hate crimes on campuses and
and universities do not comply with federal regulations.
their contingent areas. Starting in October, college administrators must report the compiled crime data for the prior
Evolution of the Clery Act
three years to the DOE. During 1992, Congress amended
Originally known as the Crime Awareness and Campus
the Clery Act to include the Campus Sexual Assault VicSecurity Act of 1990, the basis of the law surrounded
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tims’ Bill Of Rights, requiring postsecondary institutions
gender, race, sexual preference, or status.16 Within the hate
to provide material on sexual assault policies.9
crime data, administrators must also include data on inIn 1998, Congress amended the Higher Education
timidation, larceny-theft, vandalism, and simple assault.17
The law also includes provisions for ﬁre safety and missing
Opportunity Act to formally recognize the memory of
student reporting.18
Jeanne Clery and updated the reporting data requirements
Frequent adjustments to the types and locations of
again.10 These additions included the requirement to
maintain daily crime logs on campus and expanded crime
crimes that must be reported have created uncertainty
data to contain arson and manslaughter. Subsequently,
among higher education administrators. Because administions of $27,500 per
trators interpret these regulations in diﬀerent ways, crime
Congress introduced monetary sanctions
statistics are reported inconsistently.19
violation, and oﬀ-campus crimes weree included in geographic crime statistics.
s,
Crime Reporting Requirements
Crim
Soon after the 1998 amendments,
The D
DOE requires that college oﬃcials
Congress signed into law the Campuss
In addition to the
his
follow three guidelines with respect
Sex Crimes Prevention Act. Under this
crime reporting
ovide
to crime
cri reporting policy: (a) disclose
Act, sex oﬀenders are required to provide
polic
policies, (b) maintain crime records, and
notice of enrollment or employment at
requirements for
n
(c) pr
provide the campus community with
any institution of higher education in
timel
timely and accurate information.20
that state where the oﬀender resides, as
the annual report,
well as notice of each change of ena second reporting
Requirement #1: Making University
Requ
rollment or employment status at thee
ge
Repo
Reporting Procedures Public
college or university. While the college
requirement is
st
The policy
p
disclosure provisions of the
or university is not required to request
on of
Act rrequire that college oﬃcials make
this data from the state, the institution
the collection and
ment
availa
available all university regulations regardhigher education “must issue a statement
preservation
of
all
ing crime
c
reporting. These regulations
advising the campus community as too
ered
comp
comprise reporting procedures for all
where information concerning registered
crime logs by campus
camp
campus crimes, as well as how to record
sex oﬀenders can be obtained.”11 Uni-vide
and m
versity administrators must also provide
maintain reports. Also included
law enforcement
are re
literature on sexual crime prevention
regulations concerning the contact
offi
cials.
12
infor
programs.
information for campus law enforcement
In response to the Virginia Tech
oﬃcials,
ci as well as security rules of all
ery
camp
shootings, Congress amended the Clery
campus structures.21
ncy response and
Act again in 2008 to include emergency
13
Requirement #2: Collecting and Preserving
notiﬁcation policies. Provisions established emergency
response structures for both campus and community conCampus Crime Logs
stituents. Part of the response includes a yearly emergency
In addition to the crime reporting requirements for the
drill, which must occur during regular business hours and
annual report, a second reporting requirement is the col14
include all campus constituents. The 2008 amendments
lection and preservation of all crime logs by campus law
also deﬁned a timely warning to the campus community
enforcement oﬃcials. The DOE mandates campus oﬃcials
15
if a perceived threat is apparent. While the data must
make crime logs publicly available Monday through Friday
include timely warning policies, these notiﬁcations are not
during regular business hours. Moreover, both daily crime
a part of the oﬃcial crime log. Additionally, the amendlogs and the yearly Clery report must be accessible online
ment altered how institutional oﬃcials report hate crimes.
through the university’s website.22 Information in the
daily crime report must include all reported cases, their
College oﬃcials must report any crime presenting either
geographic location, and if criminal charges are pending.
physical or verbal malice toward individuals based on
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The annual Clery report maintains all institutional crime
reporting information from the previous three years and
all instances of emergency warnings.
Requirement #3: Communicating Threats and
Information to the Campus Community
The third requirement is that college administrators must
deliver timely and eﬀective information to the campus
community. Campus oﬃcials must alert the campus community to any event presenting clear and ongoing danger.
Administrators also must communicate accurate data
regarding the location of sex oﬀenders in the local area and
victims’ rights to the campus community.23 Despite these
reporting requirements, the intended audience frequently
does not use the information provided. A study involving
more than 300 institutions found that only 22 percent of
students read the annual report, and only eight percent
used the report in college selection.24 Furthermore, only
40 percent of parents reported knowing about the annual
report, and only 27 percent read the report. As a result
of this lack of awareness about the Act and its reporting requirements, applicants, current students, and their
families typically look to advocacy groups or the media for
guidance on the issue of campus crime.25
The combination of media reports, advocacy groups,
and Internet activity perpetuates the notion that schools
reporting increased crime statistics are unsafe for young
adults.26 Media outlets and groups, such as Security on
Campus (SOC), promote awareness of campus crime
to the public. However, campus crime is not a new
phenomenon and should be placed in a contemporary
context. Campus crime in American higher education
dates back as early as the 1600s.27 While some advocate
the position that college campuses should be safe havens
for students, faculty, staﬀ, and visitors, the reality is that
college campuses reﬂect the climate of the communities
in which they are located. As university campuses expand
to include multiple sites, branch campuses, and virtual
domains, increasing their “geographic footprint” provides
more opportunities for criminal activity to occur. Despite
these changes, colleges and universities remain relatively
safe environments when compared to the communities in
which they are located and society in general.28

Crime Reporting and the Modern College Campus
Fisher and Sloan indicate that campus crime has moved
from a private issue handled by college administrators to
a public policy issue.29 Considering the fact that colleges
are complex organizations that vary in size, enrollment,
facilities, and campus locations, spatial crime reporting
presents legitimate diﬃculties for university oﬃcials.
Campus administrators must monitor locations, enrollment, structures, and the communities in which their
campuses are located to determine the best deployment of
law enforcement resources.30 As an example, the University of South Florida (USF), located in Tampa, Florida,
hosts 37,000 students. USF has several satellite campuses
in the surrounding communities. If a crime occurs on a
satellite campus, even though the building is not located
in the direct community or adjacent to main campus, university administrators must ﬁle an incident report in the
crime log and report it in the annual report for compliance
purposes.
Bromley suggests that the symbolic boundaries
between the campus community and the surrounding
community create a distinct problem for accurate crime
reporting.31 College campuses have oﬃcial entries and
roads and are generally open to the larger community.
Institutions house students in residence halls and provide
academic experiences, food, and a myriad of other services for students and faculty members alike. Visitors and
guests move in and out of the campus freely. While the
campus community is distinct from the larger community,
campus police oﬃcers often adopt the larger community’s philosophical perspectives on law enforcement. The
literature suggests that, by adopting larger community
police strategies, the college campus opens itself to further
associations with the surrounding community stakeholders.32 Collaboration between campus and community law
oﬃcials is important in communicating and reporting
crimes, but this collaboration does not always occur or,
in some instances, is impossible. The Clery Act requires
campus police to make a signiﬁcant attempt in gathering
crime statistics. Campus oﬃcials can request data from
community law enforcement as a supplement to university
data,33 and if university oﬃcials are unable to retrieve any
discernible campus crime statistics, the law allows the
institution to present community data as a substitute.
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Bigger issues arise regarding satellite and international
As another example, if a public waterway is immedicampuses. As campus-owned property, both satellite and
ately adjacent to a campus, it should be treated the same
international campuses must be included in crime data
as a park. Administrators should extend the reporting area
reports. In some instances, a satellite campus may not
one mile into the area of the body of water that borders
employ university oﬃcials who are knowledgeable of Clery
the campus. If the portion of the waterway adjacent to the
Act regulations. The DOE identiﬁes the dean of students,
campus is inaccessible, it is not public property, but if the
student group advisors, and athletics coaches as campus
waterway is accessible at speciﬁc times, it is public propsecurity authorities outside of the campus police funcerty at the times it is accessible from the campus.39 Such
orities may not be
impractical and prescr
prescriptive requirements create an onertion.34 Because these individual authorities
ete and accurate crime
ous burden that increa
located on satellite campuses, complete
increases the likelihood of error.
ors
data may not be collected. These errors
raImpl
Implications
for
and omissions leave college administraHigh Education Officials
Higher
tors in potential violation of reportingg
Bigger issues arise
Rese
Research
suggests campus crime reportprotocol.
regarding satellite
onal
h improved. One study found that
ing has
International sites present additional
ns.
pe
57 percent
of college administrators
and potentially more serious concerns.
and international
y, the
believ the Clery Act improves the qualbelieve
As more institutions expand globally,
nds.
ity of crime reporting.40 Furthermore,
expectation of crime awareness expands.
campuses. As
mmubecau
because of Clery publishing requireSimilar to the branch campuses, commucampus-owned
ent
ment
ments, campus oﬃcials are more aware
nication with international enforcement
35
of campus
ca
safety.41 This awareness has
tends to be a very dubious process.
property, both
impr
Many countries do not require law
improved institutional attitudes toward
he
camp
enforcement to save crime data. Of the
campus safety.
satellite and
D
countries that do, much of this data is
Despite a better eﬀort to report and
international
ting
infor campus oﬃcials continue to
not compatible with the Clery reporting
inform,
36
strug with which crimes to report.
framework.
struggle
campuses must be
The current DOE Clery Act handdWhe submitting reports to the DOE,
When
sever schools have been found to be
book is 285 pages and contains manyy
several
included in crime
ortnonc
technical deﬁnitions that outline reportnoncompliant
because they did not
37
data
reports.
inclu the appropriate materials or
ing expectations. As an example, if a
include
h an
inclu the correct location for reported
campus is surrounded by a fence with
include
nt
crime 42 Given the intricacies of the
open gate, administrators would count
crimes.
ate,
requi
requirements, it is not surprising that
crimes immediately in front of the gate,
school oﬃcials make errors in their reports.
on the sidewalk bordering the side of the campus with the
There are serious implications for higher education
gate, and the sidewalk across the street as crimes occur38
administrators who make errors in their crime statistics.
ring on public property contiguous to the campus. If the
gate is closed, operated by a guard, or controlled by a key
Upon review of the data, the DOE levies ﬁnes against the
pass or barrier, then crimes occurring in these areas would
institution for each indicated violation and could authonot be reported as incidents occurring on public property
rize the elimination of all Title IV funding to that insticontiguous to the campus. If, on the other hand, students
tution.43 In certain instances, the family or injured party
has sued the institution and senior oﬃcials for monetary
regularly scaled the fence or there was a hole in the fence
damages. While the DOE has not eliminated Title IV
allowing access, then for purposes of Clery the gate would
funding from a school in violation of the Clery standards,
be assumed to be open.
institutional representatives deal with ﬁnes regularly.
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Fines levied against institution administrators may accrue quickly. The maximum allowable ﬁne is $27,500 per
violation. Once the DOE conducts a Clery institutional
review, department oﬃcials promulgate monetary sanctions. Fines may accrue quickly. For instance, the DOE
ﬁned Eastern Michigan University (EMU) $357,500 for
13 Clery violations during the 2006 school year.44 EMU
failed to report speciﬁc information regarding the campus
murder of Laura Dickinson. University administrators indicated the murder was not “foul play” and did not disclose
the location or additional details in the crime report.45 In
response to the ﬁnes, EMU oﬃcials stated they did not
have an adequate understanding of what to include in the
campus crime report. In response, the DOE and court ordered EMU to pay the Dickinson family more than $2.5
million in damages. The total cost of the Clery violations
were $3.8 million, which included the payment to the
victim’s family, severance packages of senior administrators, and ﬁnes.46
As seen in the EMU example, crime victims and
families have sued higher education administrators for
monetary damages. On rare occasions, courts have held
university oﬃcials liable for injuries and deaths.47 In
2011, Virginia Tech was ﬁned $55,000 for violations of a
federal campus crime reporting law in its response to the
shootings that claimed 33 lives in 2007.48 More recently,
the families of two students who were killed in the 2007
incident at Virginia Tech were awarded $4 million each,
despite the Commonwealth’s liability cap for negligence of
$100,000.49
To reduce such liability, university oﬃcials should
participate in training programs on crime reporting and
classiﬁcation. The case at EMU provides an instructive
example. If oﬃcials had been eﬀectively aware of stipulations in reporting crime, the judge may have sided with
the institution. Not understanding crime classiﬁcation
and reporting structures provided the victim’s family with
enough evidence to sue for institutional negligence.
Recommendations for College and
University Administrators
The recent amendments can be diﬃcult to follow and create compliance issues for university oﬃcials.50 If administrators do not eﬀectively grasp appropriate reporting
protocol, they may be subject to institutional liability.51

College and university oﬃcials can avoid institutional
liability and maintain better Clery compliance using three
simple recommendations: to anticipate, collaborate, and
educate.
Anticipate
It is unlikely that college representatives will eﬀectively
anticipate the occurrence of campus crime; however,
they can gain a better understanding of the current state
of Clery Act violations. Awareness of current trends in
crime reporting will help university oﬃcials stay abreast
of institutional liability. It is important for administrators
to understand why institutions are being ﬁned and how to
eliminate such issues within their own campus communities. Administrators should conduct comprehensive audits
of all of their campus locations, policies, and procedures.
They should assess the eﬃcacy of their reporting procedures, identify areas of weakness, and work in good faith
to improve their systems.
Collaborate
Equally important to anticipating Clery Act violations,
collaboration between higher education administrators
can reduce errors and help avoid liability and ﬁnes for
non-compliance.52 Although the oﬃcial source of crime
reporting data stems from the campus police oﬃce, many
campuses include university counsel, student aﬀairs
representatives, counselors, and various other administrators in the data collection process. Such teamwork fosters
interest across all levels of the institution and promotes
crime awareness in the campus community. Promoting
awareness of crime and current legal issues further helps
university oﬃcials avoid legal implications.53
Educate
Higher education oﬃcials must continue to inform the
broader audience of students, staﬀ, and faculty about
crime on their campuses. The DOE’s Handbook for Campus Safety and Security Reporting addresses issues of crime
reporting and classiﬁcation. Law enforcement oﬃcials,
student aﬀairs oﬃcials, judicial oﬃcials, and senior administrators can use this tool to provide campus-wide training.54 College and university administrators who develop
intuitive website data and encourage continuing discussions about campus safety from orientation throughout
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the academic year help advance student understanding of
the Clery Act. It has also been found that students who
attend educational programs ﬁnd the events more informative than reading about crime data.55 While educational
programs will not address all campus needs, such initiatives demonstrate “good faith” and encourage better awareness and better campus relations.
Recommendations for the Department of Education
In addition to these institutional changes, DOE representatives would beneﬁt from restructuring the education and
compliance functions connected with the Clery Act. The
DOE currently provides the Handbook for Campus Safety
and Security Reporting to college and university administrators, receives annual crime reports, and conducts investigations into compliance issues. Additional federal agencies involved in the implementation of the Clery Act include the
Oﬃce of Postsecondary Education, Oﬃce of Civil Rights,
Oﬃce of Public Aﬀairs, and Oﬃce of Communications
and Outreach.56 Duties held by these additional oﬃces
range from providing grant money to non-proﬁt organizations interested in Clery compliance to creating public
service announcements. The DOE would beneﬁt from
creating a single commission or agency to address the Clery
Act. The proposed Clery commission could substantially
reduce confusion among higher education administrators.
Such an agency would restructure the communication
between the DOE and higher education administrators.
Rather than communicating with various federal agencies
on crime reporting, educational programming, and funding, higher education oﬃcials would communicate with the
individual commission when addressing all Clery-related
needs. This direct line of communication may substantially decrease misunderstandings of regulations between
administrators and government oﬃcials. Such communication would also build better relationships between higher
education oﬃcials and those responsible for implementing
and enforcing Clery requirements.
Secondly, the DOE should do more to provide a proper
context for the data it requires institutions to report.
Currently, three years of raw statistics for various crime
categories are all that is required. Few inferences can be
drawn from a simple frequency count of the number of
reported incidents. The DOE cautions those who use its
Campus Safety and Security Data Analysis Cutting Tool57
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that (a) “data collected do not necessarily reﬂect prosecutions or convictions for crimes,” (b) “data are not directly
comparable to data from the FBI’s Uniform Crime Reporting System,” and (c) “valid comparisons of campus statistics
are possible only with study and analysis of the conditions
aﬀecting each institution.”58 However, to ameliorate the
misuse of these data, in addition to reporting raw frequencies the DOE should list some of the factors or conditions
believed to inﬂuence crime. Such a list might include:
1. Population density and degree of urbanization
2. Population variations in composition and stability
3. Economic conditions, ﬁnancial aid, and employment availability
4. Mores, cultural conditions, education, and religious characteristics
5. Family cohesiveness
6. Climate, including seasonal weather conditions
7. Eﬀective strength of the police force
8. Standards governing appointments to the police
force
9. Attitudes and policies of the courts and prosecutors
10. Community attitudes toward crime and police
11. The administrative and investigative eﬃciency of
police agencies and cooperation of adjoining and
overlapping police jurisdictions
12. Crime reporting practices of community members59
The DOE should also calculate and report these
crime statistics in the same way the FBI and oﬃces of
state police do on an annual basis. The standard metric
for reporting crime statistics is the number of incidents
per 100,000 people. While such a ratio does not take into
account such factors as geographic location (e.g. rural vs.
urban), institutional type (e.g. commuter vs. residential),
or type of enrollment (e.g. undergraduate vs. graduate),
it does take the size of the institution into account. The
importance of such a calculation is shown in the following example: Alpha University reported 50 sexual assaults
and Beta College reported 25 assaults for the 2011-12
academic year. Both are undergraduate institutions, largely
residential, and located in metropolitan areas of similar
size. From the data, one can conclude that Alpha University has twice as many sexual assaults as Beta College.

However, to fully understand the raw data, one must
also consider enrollment. Alpha University has an enrollment of 50,000 students. Its crime ratio for sexual assaults
= [(50/50,000) x 100,000] or 100 per 100,000. Beta College has an enrollment of 2,000 students. Its crime ratio
for sexual assaults = [(25/2,000) x 100,000] or 1,250.
Using this metric, it appears that sexual assault should
be a much bigger concern at Beta College even though
Alpha University reports twice as many incidents. For a
sample of such a report, see Janosik, Gregory, Strayhorn,
and Kalagher, 2007.60 Such additions to the DOE’s Clery
website would greatly enhance the utility of the annual
reports and place campus crime in a more appropriate
context. These changes represent a more balanced and
even-handed approach to an important issue that may also
improve the relations between the higher education community and the DOE.
Conclusion
The Jeanne Clery Disclosure of Campus Security Policy
and Campus Crime Statistics Act mandates university
oﬃcials to report all campus crimes, both on and adjacent
to their campuses. The Clery Act was a response to the
increasing nature of campus crime highlighted by the
violent murder of Jeanne Clery in 1986. Although the
legislation intends to create a safer campus and engage
constituents in crime education, the current regulations
are diﬃcult to understand and follow. During the past
20 years, numerous amendments to the law create uncertainty on reporting strategies.61 Many university oﬃcials
indicate confusion about reporting, classiﬁcation, and location determination of crimes. The transformative nature
of college campuses leads to additional reporting problems, including collaboration with branch, international,
urban, and rural community police structures. As the Act
continues to evolve, university oﬃcials must stay apprised
of new amendments and regulations to educate themselves
and campus constituents. Failure to do so may result in
personal tragedy, litigation, and extensive ﬁnes causing
harm to the university. Finally, the DOE should do more
to help college administrators deal with campus safety and
Clery Act compliance in a more comprehensive manner.
Failure to do so is a disservice to everyone.
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When you can measure what you are speaking about and express it in numbers, you know something about it; but when
you cannot measure it, when you cannot express it in numbers, your knowledge is of a meagre and unsatisfactory kind; it
may be the beginning of knowledge, but you have scarcely in
your thoughts advanced to the stage of science.
—LORD KELVIN (1824–1907),
MATHEMATICAL PHYSICIST AND ENGINEER

No one is so brave that he is not disturbed
by something unexpected.
—JULIUS CAESAR (100 BC–44 BC),
ROMAN GENERAL AND STATESMAN

Uncovering Hidden Exposures in a
University’s Self-Insured Workers’ Compensation Plan
Vincent Capaldi, Epic Intermediaries, Inc.
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deaths reported in the United States. Colleges and univer1
monetary cost to the employer.
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Considering the average workers’ compensation cost of
a single death claim often exceeds $1 million, and a claim
involving paraplegia, quadriplegia, or severe burns can easily surpass $4 million, it is essential for risk managers to
identify their maximum potential concentration exposure.
Doing so not only enables risk managers to quantify the
value of a possible catastrophic event, but it also enables
them to reallocate employees to reduce potential exposures and purchase adequate excess coverage limits to
minimize the impact of such a loss.
Aircraft
Many employees of colleges and universities use aircraft
for work-related travel. Professors attend conferences in
distant cities. Sports teams and student activity groups
participate in various out-of-state events. Administrators
and other key executives may occasionally ﬂy for oﬃcial
school-related business. Universities with aﬃliated hospitals or health care systems may provide or utilize medical
evacuation services within their facilities.
Most often, ﬂights for work-related travel are provided
by well-known commercial airlines. Air travel with large,
commercial carriers is generally of minimal concern to
most risk managers and insurance companies since such
airlines typically carry very substantial liability limits. The
same cannot be said, however, for many other air travel
providers. It is important for employers who charter,
lease, or own aircraft to speciﬁcally address their exposures both internally and with their insurance agents and
carriers.
To mitigate the monetary cost of an aircraft-related
incident, it may be prudent for risk managers to develop
protocols for all employee travel. Limiting the number
of employees permitted to travel on the same ﬂight is a
simple and eﬀective method to avoid a signiﬁcant loss to
multiple employees. Similar protocols are also a good idea
for employee travel in cars, buses, and other vehicles.
It is likewise imperative that self-insured institutions
disclose all aircraft exposures to their excess insurance carriers. Most excess workers’ compensation policies explicitly exclude coverage for owned, leased, and/or chartered
aircraft unless those aircraft are speciﬁcally scheduled on
the policy. Coverage for aircraft can often be added to
these policies for an additional charge. However, aircraft
coverage may carry separate limits and/or retentions than
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the rest of the policy. Risk managers should carefully
examine and discuss the aircraft coverage on their excess
policies with their insurance brokers.
Volunteers
Nearly all states require employers to provide workers’
compensation beneﬁts to their employees for workrelated injuries and illnesses, but various state statutes
and court decisions have also extended those beneﬁts to
non-employees as well. Colleges and universities often
allow students to participate in school-sponsored volunteer activities. Although these activities are important to
student life and the surrounding communities, they can
present a higher education institution with the potential
for workers’ compensation claims.
While most employers would prefer to avoid workers’ compensation claims from any individual, employee,
or otherwise, there are advantages to handling volunteer
claims within the workers’ compensation system. Workers’ compensation claims are regulated by well-established
statutes which allow employers to receive reduced costs
on medical treatments through state fee schedules and
other cost-containment provisions. Likewise, the workers’ compensation systems in most states are an exclusive
remedy and prohibit claimants from suing the employer
outside of the system for damages such as negligence and
pain and suﬀering.
Risk managers can reduce the likelihood of a volunteer-related claim or lawsuit by oﬀering student accident coverage. Student accident insurance is a relatively
inexpensive and ﬂexible coverage that can provide students with medical and disability beneﬁts while they are
participating in speciﬁc activities or events. The premium
is typically paid by the student, not the university or sponsoring organization. The coverage itself does not preclude
volunteers from ﬁling workers’ compensation claims.
However, injured volunteers are far less likely to ﬁle such
a claim if they are receiving medical and disability beneﬁts
under another policy. As an additional safety net, coverage for volunteer workers can be added to most excess
insurance policies for little or no additional premium.
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If an employer is unwilling to accept
injury
the workers’ compensation risk for students in experiemployees or students who are nearby to verify the events
ential study programs, risk managers must take steps
leading to that injury.
to make sure both the students and university are apSince many home-based employees’ workdays are
propriately covered. The university may be able to cover
not easily deﬁned, it can be very diﬃcult to distinguish
these students under their own self-insurance program
between work time and personal time as the two may
or may decide to insure them under a separate workers’
continually overlap. To reduce potential conﬂicts over
compensation policy. If the position(s) in question require
compensable and non-compensable injuries, employment
the student to work outside of the jurisdiction where the
contracts can be structured to speciﬁcally deﬁne working
university is a qualiﬁed self-insurer, the university will
hours during a given day. Contracts can likewise stipuprobably need to purchase a separate standard insurance
late the activities and circumstances which are deemed
policy to cover those students.
work-related, as well as those that are not. Requiring
Should the university choose to cover these students
home-based employees to log their working hours with
under their own self-insurance program, these exposures
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more accurately delineate work time from personal time,
making it easier to determine whether a potential claim is
compensable.

stand-alone policies to cover these operations.

Examining Excess Workers’ Compensation Coverage
Unlike standard workers’ compensation insurance poliMarine and Maritime Operations
cies, excess workers’ compensation policy forms vary from
A higher education institution may not be an intuitive
carrier to carrier. Each insurer’s policy form contains
place to ﬁnd marine exposures. However, many universiunique coverages, exclusions, policy limits, and deﬁnitions
ties and colleges have maritime operations, often associthat can greatly aﬀect the availability of insurance recovery
ated with the commercial ﬁshing industry. Across the
aﬀorded to the policyholder. Understanding the purpose
and application of each of these conditions and coverages
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ress.
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still have maritime exposures to address.
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These exposures, however incidental in
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can greatly affect
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the availability of
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Employees working aboard marine
insurance recovery
ulacover
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occur
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occurs.
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Employers Liability (MEL) Act, rather
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ws.
Alloc
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Allocated Loss Adjustment Expenses
s, an
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erage
Wor
employee may not be eligible for coverage
Workers’ compensation claims are
comprised of three ba
under a self-insured university’s statee qualiﬁed plan.
basic cost components: medical, inFor those employees who are only temporarily working
demnity, and expenses. Examples of medical claims costs
aboard a vessel subject to federal law, it may be possible
include hospital bills and physician fees. Indemnity claims
to cover these operations under a state qualiﬁed program
include payments for lost wages and permanency awards.
on an incidental basis. Many excess workers’ compensaAny other type of claim payment that is not considered
tion policies speciﬁcally exclude coverage for federal acts.
either medical or indemnity is classiﬁed under the catchHowever, incidental coverage can sometimes be added to
all category of expenses.
those policies for an additional premium.
Loss adjustment expenses in a self-insured workIf the operation is permanent or ongoing in nature,
ers’ compensation program are further divided into two
then a true MEL or Jones Act coverage may be more apcategories: allocated and unallocated. Unallocated loss
propriate. Employers wishing to self-insure these expoadjustment expenses (ULE) are claims-related costs paid
sures must receive approval from the US Department of
by the employer for general claims purposes but not in
Labor. Because of the expense and administrative requireconnection with a speciﬁc loss. Third party administrator
ments, however, most employers opt to purchase separate
(TPA) fees and legal retainers are common examples of
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unallocated expenses. Conversely, allocated loss
FIGURE 1: COMPARISON OF TWO EXCESS
adjustment expenses (ALAE) are fees that can
WORKERS’ COMPENSATION POLICIES
be attributed to a speciﬁc claim. Court costs,
CLAIM COST COMPONENTS
POLICY A POLICY B
payments for nurse case management services,
Total Medical and Indemnity Cost:
$700,000 $700,000
and PPO re-pricing fees made in connection
Total Allocated Loss Adjustment Expenses (ALAE): $100,000 $100,000
with a speciﬁc claim are generally classiﬁed as
Total Policyholder Loss:
$800,000 $800,000
ALAE.
Most basic excess workers’ compensation
Policyholder Loss Excluding ALAE:
$700,000 $700,000
policies provide coverage for medical, indemPolicy SIR:
$500,000 $500,000
Policy
Reimbursement
for
Loss
Excluding
ALAE:
$200,000 $200,000
nity, and allocated loss adjustment expenses.
However, some policies reimburse ALAE differently than medical and indemnity expenses.
Policy Participation In Loss Excluding ALAE*:
N/A
28.6%
Total
ALAE:
$100,000
$100,000
Excess policies that include ALAE in the
Policy Portion of ALAE:
$100,000 $28,600
deﬁnition of a covered loss will reimburse the
policyholder dollar for dollar on all ALAE once
Policy Reimbursement for Loss Excluding ALAE:
$200,000 $200,000
the self-insured retention (SIR) is reached.
Policy Reimbursement for ALAE:
$100,000 $28,600
Excess policies that exclude ALAE from the
Carrier Reimbursement to Policyholder
$300,000 $228,600
deﬁnition of loss reimburse these expenses on a
*Policy reimbursement for loss excluding ALAE/policyholder loss excluding ALAE.
pro-rata basis, not the full amount paid by the
employer.
policies include ALAE in the deﬁnition of loss. If the
Consider, for example, the following scenario:
basic policy form does not reimburse ALAE inside the
• Excess workers’ compensation policy A provides
SIR, most policies allow this coverage to be added to by
a statutory limit for WC claims with a $500,000
endorsement for an additional charge.
SIR and includes ALAE in the deﬁnition of a
covered loss.
Other States’ Coverage
• Excess workers’ compensation policy B provides
Individual states set their own rules and regulations for
a statutory limit for WC claims with a $500,000
their respective workers’ compensation programs. BenSIR and excludes ALAE from the deﬁnition of a
eﬁt levels, especially indemnity beneﬁts and permanency
covered loss.
awards, can vary greatly from state to state. Likewise,
• Policyholder suﬀers an $800,000 claim with the
some state systems recognize claims that may not be
following cost components:
permissible under another state’s workers’ compensa• $500,000 medical expenses
tion system. For example, if an Illinois worker is injured
• $200,000 indemnity beneﬁts and permaduring the course of his employment and is found to have
nency awards
a controlled substance in his system at the time of the
• $100,000 ALAE (claims re-pricing and legal
accident, he is still entitled to receive workers’ compensafees)
tion beneﬁts as long as the controlled substance was not
The respective excess workers’ compensation policies
would reimburse the policyholder as follows on this loss:
In this scenario, the policyholder would receive
$71,400 more reimbursement under Policy A than under
Policy B.
Larger claims tend to generate larger ALAE costs,
especially catastrophic claims. Therefore, risk managers
must make certain their excess workers’ compensation

the proximate cause of loss.4 By contrast, Utah’s workers’
compensation law presumes that the mere presence of a
controlled substance in the claimant’s system constitutes a
major contributing cause of the loss and therefore permits
the claim to be denied.5
To ensure employers comply with state statutes, the
privilege to self-insure an employer’s workers’ compensation obligation is typically limited to the state(s) in which
the employer is qualiﬁed as a self-insurer. However, there
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are instances where an employer’s self-insurance status
sured program. If an employee primarily or permanently
can extend to other states where employees may be workworks in a state where the employer is not qualiﬁed as a
ing, even if the employer is not a qualiﬁed self-insurer in
self-insurer, other states or all states endorsements will not
those jurisdictions. Self-insurers may cover employees
likely satisfy the workers’ compensation laws in that state.
who are temporarily working in another state under their
When employees primarily work in states that are outside
self-insurance program but may be required to do so at
of the employer’s self-insurance program, the employer
the beneﬁt levels required in that other state.
must either seek approval for self-insurer status in each
If an employee were to be injured while temporarily
of the states in question or purchase a standard insurance
working in another state, the employee can choose to ﬁle
policy to cover those employees in those other states.
the claim in either the state where hee or she is normally
ry occurred. NatuDiseas and Illness
employed or the state where the injury
Occupational Disease
Most excess workers’ compensation
rally, most employees tend to choosee
ﬁts.
polic
the state that provides the best beneﬁ
policies are occurrence-based coverages,
A
basic
mean
For example, if a professor at Kansass
meaning that a loss is deemed to be an
ndevent rather than an individual claimState University is injured while attendexcess workers’
ant. This provision allows self-insured
ing a conference at Rutgers, the Statee
empl
University of New Jersey, she can ﬁlee the
employers to combine all of their losses
compensation
y.
from a typical work-related accident
claim in either Kansas or New Jersey.
policy provides
ity
unde
The 2012 maximum weekly indemnity
under a single claim, regardless of the
6
ey’s
numb
beneﬁt in Kansas is $555. New Jersey’s
number of employees involved. This is
reimbursement to a
parti
maximum weekly indemnity beneﬁt is
particularly beneﬁcial since the policy’s
7
SIR w
$810. Assuming the claim is ﬁled in
would apply only once rather than
policyholder based
for ea
New Jersey and the employee is pereach employee. For example, if three
upon the benefit
profe
manently disabled for three years, thee
professors were traveling together in the
same vehicle and were involved in an
claimant could receive $39,780 moree
levels in the state(s)
-year
accid
indemnity beneﬁts during that three-year
accident, the combination of all of their
d
losse
period in New Jersey than she would
losses from that accident would constiwhere the policy is
n
tute a single claim, and the SIR would
have received if the claim was ﬁled in
issued.
apply only once – not three times.
Kansas.
aC
A basic excess workers’ compensaClaims of occupational disease or
illnes
tion policy provides reimbursement to a
illness are notable exceptions to this
ba excess workers’ compensation
policyholder based upon the beneﬁt levels in the state(s)
provision. Under a basic
where the policy is issued. If the employer in the previous
policy, an occurrence for an occupational illness or disease
scenario had only a basic excess workers’ compensation
is deemed to be the individual claimant rather than the
policy, the policy would not cover the additional $39,780
event leading to the illness or disease. In a scenario where
indemnity beneﬁt paid to the employee. Fortunately,
three employees are exposed to avian ﬂu at the same
most excess carriers are able to provide other states or all
time, the SIR for a basic excess workers’ compensation
states endorsements to their policyholders at little or no
policy would apply per person, requiring the self-insured
additional charge. These coverage extensions conform to
employer to satisfy the policy retention three times rather
the state beneﬁt levels where the claim is ﬁled and allow
than just once for the event. Universities and colleges with
the employer to receive reimbursement for any additional
aﬃliated health care systems and hospitals are particularly
beneﬁts that may be incurred.
vulnerable to these types of losses.
It is important to note that these endorsements only
To reduce the potential impact of an occupational illapply to employees who are temporarily working outside
ness or disease aﬀecting multiple employees, most excess
of a state where an employer operates a qualiﬁed self-inworkers’ compensation carriers can provide a communica-
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ble disease endorsement to their basic policy forms. This
endorsement permits a self-insured employer to combine
the losses of multiple employees exposed to the same
disease during the same event under a single SIR.
As with excess workers’ compensation policies, each
communicable disease endorsement form is unique. Some
endorsements require separate sub-limits, which may be
signiﬁcantly less than the basic policy limit. Some endorsements list speciﬁc types of diseases that are covered,
while others list speciﬁc diseases that are excluded. Some
require diseases to manifest within a deﬁned period of
time. Some cover only those diseases that are transferred
from one person to another. Some allow coverage for
diseases contracted from sources other than people such
as animals, equipment, or other objects.
Understanding these diﬀerences can help determine
which coverage form is most beneﬁcial to each individual
university and college. Some forms may not adequately
cover the exposures inherent to a higher education institution. Some endorsements, particularly those with very
low sub-limits, may actually provide less overall coverage than would be available under an unendorsed policy
form. Given the myriad of nuances in these coverage
forms, it is critical for risk managers to carefully examine
each endorsement before making a decision to purchase a
particular excess policy.
Late Reporting Penalties
The conditions and time period for ﬁling a workers’
compensation claim are set forth in each state’s laws and
statutes. Some states require a very narrow period of time
during which an employee can ﬁle or re-open a claim; other states are more liberal. In some instances, a claim may
be ﬁled many years after a loss has occurred. Although the
speciﬁc criteria vary from state to state, the time period
for ﬁling a claim generally begins from the date of loss. For
cases involving occupational illness, disease, or cumulative
trauma, the time limit begins running at the earlier of the
date the claimant became ill, the date the symptoms manifested, or the date the illness was known to exist.
Excess workers’ compensation policies follow the basic
claims reporting guidelines of most state workers’ compensation systems. Some, however, contain provisions
that may deny or reduce coverage for certain claims that
would otherwise be covered under a standard workers’

compensation policy form. Sunset clauses and late reporting penalties are two such provisions that may adversely
aﬀect insurance recovery available under an excess workers’ compensation policy.
A sunset clause is a provision of an insurance policy
that prevents a policyholder from receiving reimbursement after a stated period of time. A typical example of
this clause on an excess workers’ compensation policy
would require a claim to be reported within ﬁve years
of the policy’s expiration to qualify for reimbursement.
Any claim reported after that ﬁve-year period would be
excluded from coverage, even if the employer was required
to honor the claim under state workers’ compensation
statutes.
Late reporting penalties can also leave a self-insured
employer with unreimbursed losses for claims they have
previously accepted and paid. Most excess workers’ compensation policies require the policyholder to immediately
notify the carrier of any claim involving death, dismemberment, paraplegia, quadriplegia, spinal cord injuries, severe burns, head injuries, accidents involving multiple employees, and/or claims that exceed or are likely to exceed
50 percent of the policy’s SIR. Some excess policies list
speciﬁc penalties for late reporting. For example, a policy
may reduce reimbursement by 10 percent on a claim that
is reported a year late or as much as 40 percent if the same
claim is reported three years late. Policies that do not list
speciﬁc late reporting penalties may simply deny coverage
for a claim that is deemed to be reported late.
Whether an excess workers’ compensation policy
contains a sunset clause, speciﬁc late reporting penalties,
and/or general language requiring prompt reporting of
claims, it is important for self-insured employers to address these provisions both with their insurance agents
and underwriters and the individual(s) responsible for
handling their claims. Insurance carriers can sometimes
remove late reporting provisions from their policy forms
or extend sunset clauses to allow a policyholder more time
to report claims.
Risk managers must also make TPAs and internal
claims handlers aware of the reporting requirements of
their excess workers’ compensation policies. To avoid late
reporting issues, risk managers should regularly review
their open and re-opened claims with their claims professionals to make certain they are being reported in a timely
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manner. Particular attention should be paid to those
claims that are open beyond three years as these tend to
develop into reimbursable losses but often go unreported
to the appropriate excess carrier.
Conclusion
Self-insurance programs can be as varied and unique
as the individual employers they cover. Understanding
both the obvious and hidden exposures inherent to each
university’s operations and the complexities of excess
insurance coverage is critical to the self-insurance process.
Once identiﬁed, risk managers can structure their selfinsured workers’ compensation insurance programs to
provide stability and security for many years to come.
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I’m looking for the unexpected.
I’m looking for things I’ve never seen before.
—ROBERT MAPPLETHORPE (1946–1989),
AMERICAN PHOTOGRAPHER

When you get old, everything is hurting. When I get up in the
morning, it sounds like I’m making popcorn.
—LAWRENCE TAYLOR (1959– ),
NEW YORK GIANTS LINEBACKER

Concussions in Student Athletes:
Avoiding Liability and Defending Claims by Injured Students and Others
Allison C. Ayer, Esq., Laurie R. Bishop, Esq., and Cori Phillips Palmer, Esq., Nelson Kinder + Mosseau PC

protect the safety of student athletes is daunting amidst
Abstract: Recently, there has been a heightened public awarea barrage of what sometimes seems to be constantly
ness of the dangers of concussions on athletes at all levels,
developing
knowledge about concussions. The standard of
from children to professional athletes. However, the guide
guidecare for prevention, rec
recognition, and treatment of conlines for institutions and standards of care for prevention,
cussi
cussions
likewise seems ever-changing.
recognition, and treatment of concussions
ons
Legis
Legislatures
and policy makers are
are still murky and change constantly. This
tryin
trying
to
react
to the changing data and
article highlights the legal issues facing colEvery institution with
guide colleges and universities regarding
leges and universities as they manage the
he
a
sports
program
what they must do to meet their duty to
risk of concussions among student athletes
etes
stude athletes. For example, more than
student
by discussing a number of relevant legal
al
must now consider
oof the states have enacted legislation
half
cases. It also focuses on the many legal
addre
addressing
student athlete concussions
concerns that higher education institutaking greater
res
in response
to the increased awareness of
tions need to consider when developingg
measures
for
dealing
h
the health
risks involved. In addition, the
and implementing their own processes and
Natio
National
Collegiate
Athletic Association
procedures to help mitigate this potentially
ially
with head injuries
(NC
(NCAA)
has updated its guidelines on
devastating and deadly risk.
concu
concussions
to require member schools
and is also exposed
to ha
have a concussion management plan.
Introduction
to
increased
liability
Th
at said, every institution with a sports
cusThe emerging law and science of concusprogr is now forced to consider taking
program
nt
sions create a critical risk management
if they do not do a
great measures for dealing with head
greater
issue for any educational institution
injur and is also exposed to increased
injuries
tion
with a sports program. New information
good enough job
liabil if they do not do a good enough
liability
ts of
about the causes and long-term eﬀects
managing
the
risks
m
job managing
the risks of concussions.
concussions is rapidly developing as a reThe legal system will eventually
dies
sult of an inﬂux of new scientiﬁc studies
of concussions.
delin
delineate
the standards expected through
ess
of athletes of all ages. Public awareness
case
l
law and legislation so that actors can
arge
of concussions is also increasing, in large
organ their conduct and expectations.2
organize
part due to the nature of the Internett and
uncertai stages of this process, however,
In these early, uncertain
ere has been enhanced
the 24-hour news cycle. Recently, there
concussion issues will likely get litigated, and in time, jury
reporting of athletes’ concussions, professional athletes’
verdicts and settlements will help establish the “value” of
legitimate complaints about the long-term eﬀects of the
claims.3 In the meantime, this article reviews the current
repeated hits they are paid to take, and shocking reports
legal posture, best practices, and recommendations for
about deaths caused by concussions. However, this heightpreparing for the future to deal with concussions.
ened public awareness and the deeper understanding of
the medical science behind concussions and how to treat
Studies of Concussions and Effects on Student Athletes
them has served only to exacerbate an already signiﬁcant
While some studies suggest that up to 15 percent of
risk management challenge for educational institutions
1
professional football players suﬀer a mild traumatic brain
and their sports programs.
injury
during the season, student athletes are actually
Identifying the appropriate actions an institution
signiﬁcantly more likely to suﬀer a concussion than other
should take to manage the risk of concussions and to

URMI A Journal 2012

29

helmets, the researchers also concluded that to minimize
brain injuries.4 The Centers for Disease Control and
Prevention estimates that teenage student athletes suﬀer
the most severe head impacts, youth football organizers
around 2 million brain injuries every year.5 In particular,
should consider making changes to game rules and should
football players may be as much as three times more likely
also attempt to restructure practices to eliminate high
6
to suﬀer a concussion than those who play other sports.
impact drills that are more likely to cause concussions.14
According to statistics, women’s soccer is the sport with
Another recent study performed by researchers at the
the next highest number of concussions suﬀered.7 For
University of Montreal sought to determine whether age
diﬀerences aﬀect neuropsychological
neur
decades, many coaches and trainers have minimized the
and electrophysin, recent studies
fo
impact of concussions. In comparison,
ological functioning following
a sport concussion.15 The
study tested 96 people approximately six
have only solidiﬁed the legitimacy of the
sting
mont
months after they sustained a concustheory that blows to the head have lasting
sion.16 Participants’ thinking was tested
consequences and require more seriStudies indicate
rts
in two
tw diﬀerent ways – the participants
ous consideration on the part of sports
that
people
who
sed
took tests of memory and thinking
programs. Perhaps because of increased
erage
speed and took additional tests while
reporting and heightened media coverage
sustain concussions,
their brain activity was measured by an
of concussions, in recent years studiess
electr
electroencephalogram (EEG), a mechaon the potential long-term impact off
especially multiple
nism to detect problems in the electrical
concussions on professional athletes, as
concussions, face
orts
activi
activity of the brain.17 While many might
well as collegiate and high school sports
assum
assume that a younger brain is more
participants, have been much more
the serious and real
8
resili
resilient and, therefore, less susceptible to
prevalent.
NFL)
longThe National Football League (NFL)
long-term brain injury post-concussion,
risk of suffering
this study
s
was the ﬁrst to study this problem in
found that children actually
long-term
brain
mhad deﬁ
d cits as great as those in adults
detail by reconstructing concussive imafter sustaining concussions.18 Indeed,
pacts through analysis of game ﬁlm using
injuries
that
may
accor
according to this study, adolescents are
instrumented crash test dummies.9 More
nded
more
recently, though, scientists have expanded
sensitive to the consequences of
affect memory, as
r,
concu
the scope of their research to younger,
concussions than are children or adults.19
well as cognitive and
W we can learn from the amalWhat
amateur athletes.
gama
gamation of these and other concussion
Researchers from the Center for Injuphysical functions.
ake
studi
studies is that all age groups – children,
ry Biomechanics at Virginia Tech-Wake
d
teena
teenagers, young adults, and adults –
Forest University recently performed
ncusexhib
exhibit lasting problems after concusresearch concerning the eﬀects of concus10
20
sions. The anecdotal evidence of virtually all of the
sions on youth football players. The subjects of the study
were members of a youth football team consisting of chilconcussion studies is that people who sustain concussions,
11
dren ranging in age from six to nine years old. According
especially multiple concussions, face the serious and real
to the study results, youth football participants actually
risk of suﬀering long-term brain injuries that may afexperience head impact exposure with a level of severity
fect memory, as well as cognitive and physical functions.
similar to some of the more severe impacts experienced
Indeed, one can most certainly extrapolate from these
by college players, even though the youth players have
studies that any athlete involved in competitive sports may
12
less body mass and play at slower speeds. Interestingly,
suﬀer concussions and that those responsible for these
the study also found that the majority of the high level
sports programs are well-advised to heed the warnings
impacts occurred not during games, but during practices.13
of these studies and utilize their ﬁndings to make better,
In addition to suggesting that manufacturers consider
more educated decisions intended to reduce concussions.21
modifying the design criteria for youth-speciﬁc football
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them, so comes the push for a previously unrecognized
duty in entities and people responsible for sports programs. The “standard of care” appears to be rapidly moving
towards routine use of concussion management programs
at all levels of competition. An important ﬁrst step in
managing the risk of such litigation is for an institution to
understand the potential legal claims it may face in connection with a concussion incident.

FIGURE 1: Chart of concussion injury data provided to the NCAA by
the Datalys Center for Sports Injury Research and Prevention22

Concussion Litigation
In the past, amateur and professional sports programs
alike were dominated by a “tough it out” and “play through
it” mentality, and assumption of the risk was the dominant
legal paradigm. As one opinion succinctly stated: “A participant in dangerous sports accepts the dangers inherent
in that sport.”23 Thus, it was generally understood that a
participant deciding to play in a sporting event, especially
one where high impact hits were inherently part of the
sport, willingly expected that he or she might be injured
by contact during the contest.24 An injury in the ordinary
course, therefore, was much more likely to be deemed the
participant’s own responsibility, rather than the fault of
the league, coach, or institution which organized the game.
In the past, players receiving a blow to the head might
be examined by a coach or athletic trainer. The player
might identify ongoing symptoms, but usually the coach
would let the player return to competition. It is widely
documented that this approach was followed at the professional level. Colleges and universities had similar reactions
to injured student athletes. However, at the time this “suck
it up” attitude was the predominant standard, the medical
community did not understand the signiﬁcance of concussive injuries on a long-term basis.
With the growing awareness about the health impacts
of concussions, there has been a slew of litigation, trying to place responsibility with organizations that have
permitted athletes to sustain dangerous injuries. Now
that scientists, physicians, and the public alike know much
more about concussions and what can be done to prevent

Student Athletes as Plaintiffs
The typical concussion litigation plaintiﬀ is the student
athlete who suﬀered a concussion during a game or
practice. Notably, it is usually not the actual concussive
injury at issue in litigation, but rather the treatment of
the concussion that athletes usually challenge in this type
of litigation. Lawsuits often involve claims of improper
teaching techniques, insuﬃcient concussion care plans,
ignoring evidence of potential concussions when they
knew or should have known that players suﬀered them,
failing to properly treat suspected concussions, and failing
to provide suﬃcient protective equipment,25 to name a few.
The following are some common legal theories relied upon
in these types of lawsuits:
• Negligence – Inadequate Concussion Protocol: The
most likely claim a college or university will face
after a concussive injury involves the failures and
inadequacies of an institution’s concussion policies, protocols, and procedures. Under this theory
of negligence liability, a plaintiﬀ may claim that
a college or university has breached its duty to a
student because, for example, the institution failed
to follow existing, sound concussion protocols and
procedures; the concussion protocols and procedures established by the institution deviate from
the features of common, acceptable models and
standards of care for dealing with concussions;
or the institution had no concussion protocol
whatsoever.
• Negligence – Inadequate Reaction or Inaction: Another common claim in concussion litigation involves the alleged inaction or improper action the
institution may have taken in reaction to a concussion. Under this theory of liability, a plaintiﬀ
might allege that the college or university failed to
take adequate action to protect the student from
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the harm of concussions, perhaps because the
trainer or other medical staﬀ delayed, or failed altogether, to provide the student access to adequate
medical care. The plaintiﬀ might also claim that
the school’s failure to recognize and/or minimize a
concussion enhanced the injuries. A plaintiﬀ may
also claim that the institution breached its duty of
care by forcing the student to participate in classes,
sports, or other activities even though the school
was aware of the pre- or post-concussive injuries.
Negligence – Lack of Education/Training: A college
or university may face an allegation that it failed
to properly educate and train its students, staﬀ, or
faculty on concussions and is therefore liable to
the plaintiﬀ who sustained a concussion.
Lack of Informed Consent: The student athlete who
ﬁles suit against a college or university may claim
that the school provided inadequate information
to the injured student, his or her family, and/or
to other medical care providers to permit those
individuals to make prompt and accurate decisions
about the care of the injury.
Negligent/Intentional Inﬂiction of Emotional Distress: Any lawsuit ﬁled in connection with a concussive incident is likely to contain a claim that the
college or university negligently or intentionally
caused the individual emotional distress related to
the concussive incident.
Negligent Hiring and Supervision: A plaintiﬀ might
allege that the college or university is liable for
failing to hire trainers, coaches, referees, or other
staﬀ with adequate education, experience, training,
and knowledge about responding to concussions.
A plaintiﬀ may also allege that senior level college
personnel are liable for failing to properly supervise their trainers, coaches, and other sports staﬀ
in concussion prevention and treatment.
Contractual Claims: A student who suﬀers a
concussive injury may bring a breach of contract
or promissory estoppel claim against a college
or university. This type of claim would involve
allegations that statements and promises set forth
in marketing materials or in a student handbook
about what the school will do to protect its students constitute contract or quasi-contract terms
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•

that the school breached when it allowed a student
athlete to suﬀer a concussion.
Defenses: The principal defense to these types of
claims is that the institution and its staﬀ met the
standard of care and complied with all promises
made to students and parents alike by preparing
and enforcing concussion protocol and in identifying and responding to concussive injuries. The
most eﬀective way of demonstrating the satisfaction of the standard of care is the employment
of educated and vigilant coaches and trainers; a
thorough (and adhered to) policy for preventing,
recognizing, and treating concussions; and attention paid to the adequacy of protective gear.

There are already numerous examples of lawsuits by
student athletes employing some of these theories of liability.
Class Action Against the NCAA
In September 2011, Plaintiﬀ Adrian Arrington, a
student and former football player at Eastern Illinois
University (EIU), an NCAA member school, brought
a class action against the NCAA on behalf of himself
and all others similarly situated.26 The theory of the
NCAA class action is similar to that utilized by 75
former NFL players.27 The NCAA lawsuit alleges
that since the 1970s, the NCAA failed its student
athletes by sacriﬁcing their well-being for the sake of
money and proﬁt. Speciﬁcally, the players claim the
NCAA has “engaged in a long-established pattern of
negligence and inaction with respect to concussions
and concussion-related maladies sustained by its
student-athletes” by, among other things, failing to address and/or correct the coaching of tackling methodologies that cause head injuries; failing to implement
system-wide “return to play” guidelines for student
athletes who have sustained concussions; failing to
implement system-wide guidelines for the screening
and detection of head injuries; failing to implement
legislation addressing the treatment and eligibility of
student athletes who have sustained multiple concussions in the course of play; and failing to implement a
support system for student athletes who, after sustaining concussions, are left unable to either play football

or even lead a normal life.28 The suit goes on to allege
Preston Plevretes, then a 19-year-old sophomore who
that, notwithstanding the fact that the NCAA makes
played football for LaSalle, was injured when he took
hundreds of millions of dollars in revenue each year,
a hit while covering a punt in a game at Duquesne
the NCAA has abandoned student athletes by failing
University in Pittsburgh.35 Plevretes was allegedly unconscious only brieﬂy, but awoke combative for three
to provide athletes who sustain concussions with
to ﬁve minutes before lapsing into a coma.36 Plevretes’
any ﬁnancial or medical support while they play an
family ﬁled a lawsuit against LaSalle alleging that an
NCAA sport, after they are injured, and/or after they
29
earlier concussion sustained during practice made
graduate from the NCAA member institution.
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expect to face similar class actions
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they brought him to a neurologist, who diagnosed
Frith with post-concussion syndrome resulting from
Suits by Individual Students/Parents
an initial concussion and subsequent traumatic blows
Class actions are not the only lawsuits being ﬁled as a
to his head that caused permanent brain damage.
result of concussions and their related brain injuries.
Because the school had no concussion policy, Frith’s
Cases brought by individual plaintiﬀs also expose
injury was allowed to worsen over time, resulting in
colleges and universities to signiﬁcant damages. For
permanent brain damage. Frith’s parents sued the
example, in 2009, right before trial, LaSalle University
school district, which settled for $3 million.41 Other
notable high school concussion cases have settled for
settled for a reported $7.5 million lawsuit alleging
even larger sums.42
that the institution negligently handled a concussion
suﬀered by one of its football players.34 In that case,
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As knowledge about the cause, prevention, and
treatment of concussions increases, institutions will
be held to higher standards of care, and liability,
settlements, and jury awards will likely increase until
institutions catch up to the increased knowledge.

may indicate a new trend in concussion litigation – both
in terms of claims and defenses. Recently, scientists have
found that student athletes who suﬀer regular blows to
the head may experience catastrophic brain damage even
though those same athletes have never suﬀered a concussion.
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who suﬀer brain injuries without suﬀering concussions
and may, in turn, alter the legal landscape for concussion
Future Trends in Concussion Litigation
litigation.51
While currently the most common theory of liability in
Of course, educational institutions would have a
concussion litigation is grounded in the alleged negligence
strong basis to defend such a claim on the grounds that
in identifying, treating, and protecting against known conthe risk of injury, in this case brain damage, was inherent
cussions, recent incidents of severe brain injuries suﬀered
in the sport and that there exists a high standard of care
by student athletes who never actually suﬀered a concussion
to establish liability – that of recklessness as opposed to
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negligence. Because there exists no warning for this type
of brain injury, it is particularly challenging for a school
to manage the risks of student athletes suﬀering brain
damage if they never ﬁrst suﬀer a concussion or otherwise
exhibit warning signs of brain damage. Indeed, short of
eliminating sports programs altogether, there may be little,
if anything, a college or university can do to prevent some
cases of brain damages in student athletes who play sports
that by their nature involve regular, mild to severe blows to
the head.

FIGURE 2: Chart of concussion injury data provided to the NCAA by
the Datalys Center for Sports Injury Research and Prevention52

Legislative Response to Concussion Data and Litigation
Increased awareness of the risks associated with contact
sports and increased litigation alike have led to new state
laws, as well as rules promulgated by the NCAA, the Ivy
League, and most recently the Pop Warner Youth Football Organization53 concerning the standards of care for
concussed athletes.
State Youth Concussion Laws
In the past few years, 31 states, including California,
New York, Massachusetts, and Texas, have enacted youth
concussion legislation targeted at adolescent sports.54 The
catalyst for this surge of legislation began in 2006 with
the case of Zachary Lystedt, a 13-year-old who suﬀered
permanent brain damage when he was permitted to ﬁnish
playing a middle school football game after sustaining a
concussion in the ﬁrst half.55 Following the incident, the
Lystedt family and a broad range of medical, business,
and community partners lobbied the Washington State
Legislature for a law to better protect young athletes from
concussion risks.56 The eﬀort led to the enactment of the

Lystedt Law, which has served as a model for legislation
passed in other states.57
The Lystedt Law contains three essential elements: 1)
athletes, parents, and coaches must be educated about the
dangers of concussions each year; 2) if a young athlete is
suspected of having a concussion, they must be removed
from the remainder of the game; and 3) a licensed health
professional must clear the young athlete to return to play
in the subsequent weeks.58 The majority of state youth
concussion legislation contains each of these three elements.59 Some states, however, have chosen to only include
one or two of the Lystedt requirements. For instance,
Colorado’s Youth Concussion Act includes removal from
play and return to play provisions, but does not include
the educational component.60 Similarly, Illinois and Wyoming require designated school associations to develop
guidelines to assist school districts in developing protocols
to address the risks associated with concussions.61
Concussion Regulation at the College Level
In addition to being a staunch advocate for state enactment of Lystedt laws,62 the NCAA has adopted its own
rules with respect to concussion management.63 The
NCAA rules require each active member of the association to adopt and keep on ﬁle a concussion management
plan for its student athletes.64 Failure to adopt such a plan
is considered an institutional violation that may disqualify
the institution from participation in the association.65
The requirements for an NCAA institution’s concussion management plan mirrors the fundamental tenets of
the Lystedt Law. Each plan must provide for an educational process that educates student athletes about the signs
and symptoms of concussions and ensure that all student
athletes who exhibit concussion symptoms will not be
returned to play until they receive medical clearance by the
team physician.66 Additionally, under the NCAA rules,
student athletes must acknowledge, preferably in writing,
that they have received information about the signs and
symptoms of concussions and that they are responsible for
reporting concussion-related injuries.67 Under no circumstances may a student athlete diagnosed with a concussion be permitted to return to athletic activity during the
calendar day of their diagnosis.68
The NCAA also recommends that an athlete previously diagnosed with a concussion should be returned
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to play in a stepwise fashion with gradual increments in
physical exertion and risk of contact.69 The ﬁrst step in this
process is an “exceptional challenge” in which the athlete
participates in a low impact activity, such as biking or running, for 15 to 20 minutes.70 Next, an athlete may engage
in exercises involving increased exertion, which may then
be followed by return to sport speciﬁc activities. Sport
speciﬁc activities, however, cannot put the athlete at risk
for contact until the athlete obtains medical clearance to
participate in contact sports.71
An institution’s participation in Ivy League sports requires compliance with an even stricter set of rules regarding concussions.72 The rules, which were adopted in July
2011, limit in-season contact practices to two per week,
which is a 60 percent reduction from NCAA rules, which
permit ﬁve contact practices per week. The newly adopted
Ivy League rules further require annual team viewing of
NFL and NCAA videos regarding concussions and an
annual in-person educational session featuring someone
personally knowledgeable of concussions, such as former
athlete or an athletic trainer.73
Best Practices and Other Risk Management Tools
In light of the apparent consensus about the dangers associated with concussions and the recent trend to hold
parties bearing any control of concussion-causing activities
responsible for the injuries, the logical question for colleges and universities seems to be what actions, if any, they
should take to minimize risks of concussions. There exist
no bright-line rules about the speciﬁc actions a college or
university must take to identify and respond to concussions, but there are some emerging trends that institutions
may wish to consider in developing concussion management protocols.
NCAA Guidelines
The NCAA has promulgated guidelines as to concussion best practices that should be followed in addition
to the concussion requirements.74 These “best practices”
guidelines have been incorporated into the Ivy League’s
concussion rules.75 Some of these best practices include
strict enforcement of sports rules minimizing contact with
an athlete’s head or neck and endowing athletic health care
providers with the unchallengeable authority to determine
when an athlete is ready to return to play after a concus-
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sion.76 Universities should also have in place a health care
plan giving athletes access to athletic health care providers,
as well as an emergency action plan for each athletic venue
that outlines the procedure for responding to athletic
injuries and illnesses.77
Each institution should also take care to educate its
athletic staﬀ on concussion management and their roles
in the process.78 Coaches should be aware of the concussion management plan and acknowledge, again preferably
in writing, that they fully understand the plan.79 Athletic
health care providers should also be aware of the applicable standards of care for concussions and be instructed
to strictly comply with those standards.80
Universities are also advised by the NCAA to implement a system for evaluating athletes for concussion symptoms before they are permitted to participate in their ﬁrst
practice.81 A proper assessment will include a physical and
cognitive evaluation using a standard symptoms checklist
that is accompanied by a neurological component such as
a computerized or pencil and paper test.82
The NCAA guidelines further recommend that any
incident that potentially results in a concussion should
be well-documented.83 Academic institutions should take
care to document the incident, the evaluation, and all steps
taken to minimize harm to the athlete.84 Finally, an athlete
discharged from the sport due to a concussion should be
monitored for deterioration and given written instructions
on how to care for their injury.85
FIGURE 3: BASIC TOOLS FOR MANAGING
CONCUSSION-RELATED RISKS
 Signed student athlete statement accepting
responsibility for reporting injuries
 Educational material for students
 Rules for minimizing head/neck contact
 State of the art protective equipment
 Emergency action plan for each athletic venue to
respond to injuries – reviewed and practiced by
coaches and trainers
 Unchallenged authority for health care providers
to determine management and return-to-play for
injured players (coaches do not get supervisory/
hiring/firing power over health care providers)
 Written concussion management plan – reviewed
and signed by coaches and trainers

Concussion Policies
In addition to education and rules related to avoiding concussions, all schools should be equipped with a detailed
concussion management plan. As with any written policy,
it is only as good as the paper it is written on unless and
until it is reviewed on a regular basis, practiced, and used
by those involved. In general, these plans should address
the following:
• Prepare outlines of the roles of athletics health care
staff.
• Analyze and assess appropriate equipment for
student athletes.
• Evaluate proper staﬃng (athletic trainers, team
physicians, nurses, concussion specialists).
• Educate and train student athletes, their parents,
and staﬀ about concussion symptoms, treatment,
and academic issues.
• Consider the need to record a baseline assessment
for each student athlete prior to the ﬁrst practice in the sports of baseball, basketball, diving,
football, lacrosse, pole vaulting, soccer, softball, and
water polo, at a minimum.
• Use of a symptoms checklist standard cognitive and balance assessments (Standardized
Assessment of Concussion (SAC));
• Balance Error Scoring System (BESS); and
• Immediate Post-Concussion and Cognitive
Testing (ImPACT).
• Develop procedures for removing from practice or
competition a student athlete who shows symptoms consistent with a concussion and for evaluating the student by an athletics health care provider
with experience in management and treatment of
concussions.
• Design practice routines which minimize the
concussion risk.
• Assess the beneﬁts of enforcing the game’s rules in
a way that decreases the frequency of head hits.
• Prepare policies for removing student athletes
diagnosed with a concussion from the competition
or practice and barring them from activity for the
remainder of the day.
• Determine whether the student athlete should
receive serial monitoring for deterioration. Athletes should be provided with instructions upon

•

•

discharge, preferably with a roommate, guardian,
or someone that can follow the instructions.
Ensure that the student athlete is evaluated by
a physician, including a team physician. Once
asymptomatic and post-exertion assessments are
within normal baseline limits, the athlete’s return
to play should follow a medically supervised stepwise process, such as the one recommended by the
NCAA.
Consider the need to provide academic accommodations for students who suﬀer post-concussive
injury.

Further guidance can be found in the NCAA’s Memorandum on Concussion Management Plans.86
Conclusion
For decades, sports-related concussions have been viewed
as something a student athlete was expected to endure as
part of the game. Today, increased awareness and medical
understanding of concussions has transformed management of sports concussions into a hot button issue that
can quickly get an institution into trouble. As a result,
colleges and universities must be prepared to defend
concussion-related lawsuits. From a risk management perspective, the biggest take away for institutions is to have
a written concussion management plan and to carefully
follow it. All educational institutions should be familiar
with the best practices guidelines set out by the NCAA
and keep them in mind when creating a management plan.
Institutions should also take care to institute an educational program on concussions for all student athletes and
ensure that everyone involved in the sports program, including athletes, coaches, and medical personnel, are aware
of the symptoms of concussions and the risks associated
with them.
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When you talk about an injury and the kind of depression
you go through, it’s not just because you’re out of shape and
you can’t go out and play. You’re missing a part of you. That’s
what’s painful. That’s what hurts.
—JAMILA WIDEMAN (1975– ),
AMERICAN BASKETBALL PLAYER, LAWYER, AND ACTIVIST

Our life is frittered away by detail... simplify, simplify.
—HENRY DAVID THOREAU (1817–1862),
AMERICAN AUTHOR, POET, AND PHILOSOPHER

The Crosswalk: A Pathway to Effective Emergency Response
Troy Harris, Westmont College

Agency’s Comprehensive Preparedness Guide (FEMA
Abstract: The International Association of Emergency
CPG), National Incident Management System (NIMS),
Managers’ University & College Caucus (IAEM-UCC) has
Emergency Management Accreditation Program (EMAP),
been working to develop a resource that provides emergency
and more. Alas, there are so many standards and yet so
managers, risk managers, and others in higher education
little time for higher education risk managers to comprewith easy access to the extensive regulations and standards in
hend them and how they might apply to their institutions.
place for higher education. This article reports on the eﬀorts
Standar Committee has developed a way
The UCC Standards
of the IAEM-UCC to develop this resource,
ource, called the Crossco
to correlate
them all (see Figure 1), bringwalk, and describes its organization and
nd
th into a single comprehensive
ing them
overall content. The Crosswalk contains
ns 10
view that harmonizes their many elemain categories, each of which are further
her
By attending to each
ment The Crosswalk.
ments:
broken down to total 45 distinct topics
of importance to those developing higher
er
of the 45 topics in
The Crosswalk
education emergency management plans.
ns.
the Crosswalk to
Based on the threads of commonality
acros all of the known standards, the
across
Introduction
the extent deemed
Cros
Crosswalk
identiﬁes the following overrWhat if, in developing a school’s emerarchi categories:
arching
gency plans, risk managers and emernecessary, planners
•
Foundation
ld
gency management professionals could
can
be
confi
dent
•
Obligations
have instant access to the accumulatedd
•
Impacts
nds
expertise and wisdom of the best minds
that they have left
•
Strategies
in the industry? How much time and
•
Implementation
sionresearch eﬀort would it save if professionno stone unturned
•
Competence
als could ﬁnd in one place the entire array
in mapping out their
•
Communication
ble
of regulations and standards applicable
•
Resources
er
to institutional resilience1 in the higher
own institutional
•
Evaluation
education setting?
•
Enhancement
eport
This article provides an interim report
resilience framework.
from the Standards Committee of thee
E
Each
of these is further broken down
University & College Caucus of the
s
into several
topics, totaling 45 in all. By
ncy
International Association of Emergency
tt
di
t
h
f
th
l
t iin
attending to each of the 45 topics to the extent deemed
Managers (IAEM-UCC) on importantt ddevelopments
necessary according to each school’s judgment, planners
this arena, applicable to full-time emergency management
can be conﬁdent that they have left no stone unturned in
practitioners, as well as to risk managers for whom emermapping out their own institutional resilience framework.
gency management is just a slice of their workloads.
Essentially, the Crosswalk is a matrix, with the 10 main
categories down the ﬁrst column and their respective topThe Standards
ics on separate rows one column to the right. Then each
Emergency planning standards from a host of sources
planning standard occupies two additional columns—one
have the potential to impact higher education institutions.
for the title of each section associated with the category at
These include the Clery Act, the National Fire Protection
hand and one for its verbatim text.
Association (NFPA), Federal Emergency Management
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FIGURE 1: STANDARDS INCLUDED IN THE CROSSWALK
Standards derive from a variety of sources: government, industry associations, dedicated standards
development bodies, and others. They may be regarded as:
• Mandatory (required by law, such as the Clery Act);
• Obligatory (necessary for commercial parity, such as the standard design of a phone jack); or
• Voluntary (not compelled by an external or market expectation, but helpful for an organization
wishing to develop or benchmark a product or service).
The following table depicts the standards included in the UCC Crosswalk, with their sources and
requirement levels.
MANDATORY

OBLIGATORY

VOLUNTARY

FEDERAL GOVERNMENT
•
•
•
•
•
•
•

Clery Act
Department of Education Action Guide: 2009
FEMA Comprehensive Planning Guide 101: 2010
FEMA Target Capabilities Listing: 2007
National Incident Management System: 2008
NIMS for Non-Governmental Organizations: 2006
DHS National Preparedness System: 2011

X
X
X
X
Privates
X
X

Publics

PRIVATE STANDARDS (both association and dedicated)
•
•
•
•

X*

EMAP: 2010
IACLEA Blueprint: 2008
National Fire Protection Association #1600: 2010
Red Cross Ready Rating: 2010

X
X
X
X

FUTURE (not yet integrated into the UCC Crosswalk)
•
•

State standards, such as California’s SEMS
ISO 22320: 2011

Publics

*Obligatory only for those institutions wishing to be accredited.

By this means, one is able to observe what each standard says about each of the categories.2 For example, if
risk managers want to know what any or all standards say
about assessing the hazards their institutions may face,
they must simply look at the sections of the standards that
have been mapped to the row titled “Impacts.”
The spreadsheet containing the Crosswalk content is
rather daunting in size and complexity—but read on to
learn how to access it using an intuitive view.
History and Future of the UCC Crosswalk
For many years, schools have developed emergency management plans, sometimes referring to them as critical incident
management plans (CIMP) or simply as their emergency
plans. In recent years, though, the profession has moved from
relying on an aggregation of separate plans for each hazard to
developing a cohesive approach that aims to wrap everything
together into an all-hazard planning system.
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Simultaneously, a plethora of standards has been developing, stimulated at the federal level especially in response
to both the events of 9/11 and to Hurricane Katrina.
Although associations such as NFPA had promulgated
emergency planning standards for many years previously,
interest in comprehensive all-hazard planning has seen a
surge as the beneﬁts of advance planning have been observed in numerous visible losses.
This was the case—up close and personal—at Westmont College in Santa Barbara, where a wildﬁre shelter
plan developed in 2003 was credited for saving lives and
preventing injuries when the Tea Fire of November 2008
ravaged the campus. The success of this pre-need investment underscored the value of planning and led to an
accelerated eﬀort to both broaden and focus the college’s
readiness.
Having commenced creation of a CIMP in 2007 with
the encouragement and support of Westmont’s liability

carrier, United Educators Insurance, the college had spent
can instead be presented on the web in a very digestible
years on the lookout for an organizational schema wellmanner.
suited for a web-based approach to maintaining and sharOnce Westmont College demonstrated the concept of
ing the hundreds of “pieces in the puzzle” that comprise a
presenting the Crosswalk through an online format, the UCC
functional all-hazards plan.
Standards Committee reviewed a version customized for the
Finally in December 2010, research on this issue unUCC user base and adopted the web-based Crosswalk as its
covered the Framework for Voluntary Preparedness, underwork product. The web version of the Crosswalk is available
written by the Alfred P Sloan Foundation and published
for review at www.FrameworkEd.org/crosswalk.
3
in 2008. The authors of this report identiﬁed eight “critical
The UCC Standards Committee intends to have the
Crosswalk evolve with the industry. Thus, when the 2013
core elements” that must be present for a plan to be robust
vent. These were then
version of NFPA 1600 is published, the Crosswalk will inenough to suﬃce for any disruptive event.
osscorpo
mapped in their Appendix C as a “crosscorporate it. Given the constant advanceanment in thought, practice, and experience,
walk of international and national stanThe
Crosswalk
brings
the ccontinually updated Crosswalk will
dards, guidelines, and best practices that
help keep emergency managers up to
address preparedness.” The light wentt on.
a
wealth
of
content
er.
speed with their colleagues.
Here was a way to bring it all together.
In January 2011, Westmont Colto the fingertips of
Appl
lege established a collaboration with the
Application of the Crosswalk
higher education
Now that one can see the standards orgaIAEM-UCC. The UCC had already been
er
nized by category, how can the Crosswalk
considering standards issues for higher
leaders,
organized
be used
us by higher education risk manageducation, and the Sloan crosswalk
pters and
an emergency management profesprovided the conceptual base for adaptso that they can
que
siona
ing the crosswalk concept to the unique
sionals? As noted, the standards represent
readily apply the
gency
the accumulated,
a
needs of college and university emergency
reality-tested experience
of seasoned
sea
planning specialists.
practitioners in the ﬁeld. The
information
to
s,
Cros
Over the course of several months,
Crosswalk brings that wealth of content
to
th ﬁngertips of higher education
the group considered a range of stanthe
specific situations
cable
leade
dards and deemed certain ones applicable
leaders, organized so that they can readily
they face.
apply the information to speciﬁc situato higher education. These were each
tions they face.
mapped against a set of elements thatt
The Crosswalk enables higher educahad been expanded to ten categories
ast
tion pprofessionals to harness the vast
(from Sloan’s eight elements) and recast
in language spoken by the higher education practitioner.
capacity of the standards and thus optimize their practical
The next step Westmont College undertook was
value. Every practitioner, whether new to the task or at
development of a website structured according to the ten
expert status, can compare any aspect of their emergency
categories. It included a cross-reference mechanism so that
plan to the available standards simply by following the
each of the 45 topics revealed to the user all elements of
cross references. In many cases, they will be able to discern
each of the planning standards applicable to that topic.
what is generally accepted in the industry. In other cases,
The beauty of the web-based approach is that it enables
they may observe that the industry standards are silent on
an intuitive visual comprehension of the Crosswalk, which
the matter at hand, which is itself an important factor of
is diﬃcult to achieve when inspecting the ponderous
which to be aware. That very silence indicates that, since no
matrix of the Crosswalk itself. The Crosswalk, though
guidance on the topic is presently available, the pathway for
admirably all-encompassing, is rather dense and diﬃcult
a novel approach is open.
to mentally track and navigate. By taking advantage of the
A school may wish to adopt one of the standards and,
linking capabilities of the web format, that mass of data
if so, will have its full text at hand. They will also be able
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to recognize any key areas that a standard fails to address.
This backwards look would be much more diﬃcult without the compiled view oﬀered by the Crosswalk.
A school may instead wish to cherry pick from the nonmandatory standards, taking advantage of the ideas they
contain and the constraints they may uncover. The institution can then apply them according to the school’s own
priorities and plan-development capacity.
Conclusion
The UCC Crosswalk is expected to provide meaningful
assistance—and potentially signiﬁcant project acceleration—to higher education emergency planners. Updates
on the project will be referenced at the Crosswalk site, and
schools are encouraged to take advantage of the Crosswalk
in any manner that helps them meet the ideals described in
the Crosswalk’s 10 categories and 45 topics.
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Endnotes
1

The term “institutional resilience” is becoming the standard appellation
to describe the full range of advance planning activities associated
with enabling the people and other assets of colleges and universities
to prevent, withstand and recover from any major disruptive event.
However, because that term is not yet universally recognized, this article
speaks of the more narrowly cast “emergency planning” or “emergency
management” in order to address its audience in familiar language.

2

This is based on how the Standards Committee has distributed the content
of each standard.

The nicest thing about standards is that
there are so many of them to choose from.
—ANDRES S. TANNENBAUM (1944– ),
AMERICAN COMPUTER SCIENTIST AND
PROFESSOR AT THE VRIJE UNIVERSITEIT, NETHERLANDS

It may be when we no longer know what to do, we have come
to our real work, and that when we no longer know which way
to go, we have begun our real journey.
—WENDELL BERRY (1934– ),
AMERICAN SCHOLAR, ACADEMIC, AND FARMER

Establishing Enterprise Risk Management
at a Major University
Daniel L. Mortland, University of Illinois

Before the turn of the 21st century, few if any governing
Abstract: Enterprise risk management (ERM) is a relatively
boards and leaders had ever seen a time when their uninew concept in higher education. Some universities already
versities were not considered an “ivory tower,” or somehow
have adopted it, some currently are implementing the
diﬀerent than the corporate sector and, thus, immune to
process, and others may be considering whether the process
signiﬁcant strategic threats. Many believed there was little
is right for their institutions. For those who are considering
g education to consider strategic risk since
reason for higher
incorporating ERM into their repertoire off governance
tools
g
ca consequences for failed strategies.
there
were
no
signiﬁcant
but are concerned the commitment mayy be too intimidating
That attitude became a paradigm. The
or simply would not work with their
parad
paradigm became a culture.
culture, the experience of one major land
nd
T
Today, state funding rescissions,
grant university may be of value. This
While the mission
uncer
uncertain
political support for higher
article highlights the initial construct,
educa
education, and under-funded pension
activities related to process design, and,,
of higher education
plans are the new paradigm. These and
ﬁnally, the end product.
has not changed,
other threats have potentially signiﬁcant
impa
impacts, such as loss of key faculty, lack
Introduction
universities have
of funds
fun to maintain aging infrastructure,
By the late 1980s, the corporate worldd
and ttuition growth rates that are unsuswas beginning to embrace forms of
evolved to become
taina
tainable. Likely for the ﬁrst time in their
enterprise risk management (ERM).
every
bit
as
complex
caree
careers, presidents and chancellors of maLiebenberg and Hoyt suggested that key
jor universities
un
are facing multiple threats
alizadrivers during that period were globalizaas any large publicly
to the
th viability of their institutions.
ation, industry consolidation, deregulaT
Today’s major university is in reality
on
tion, and increased regulatory attention
traded corporation.
1
a
mu
multi-line business. While the mission
ntly,
to corporate governance. More recently,
of hig
higher education – teaching, research,
the requirements of Sarbanes-Oxley, as
publi
public engagement – has not changed,
well as the recession and its lingering
contemporary university
universit organizations have evolved to beeﬀects, have continued to emphasize the value of ERM in
come every bit as complex as any large publicly traded corthe corporate sector.
poration. Governing boards and leaders are well-aware of
Higher education, on the other hand, is only beginning
the changing landscape in higher education, but some may
to adopt a holistic approach to risk management. A survey
be reluctant to augment governance practices that served so
conducted of the University Risk Management and Insurwell previously, even though those practices may not have as
ance Association (URMIA) membership in March 2011
much utility today.
indicated that, of the 55 respondents, only one institution
ERM can provide a framework to help governing
had an ERM framework in place for as long as ﬁve to sev2
boards and leaders succeed in the face of a changing and
en years. Thirty-seven respondents, or 67 percent of the
uncertain environment. Although one might think that
sample, have had a framework in place for three years or
universities would embrace enthusiastically a practice that
less. The overarching cause of relatively late adoption may
has the potential to provide valuable insights in an uncerbe the historical success and stability of the higher educatain environment, some remain unconvinced of the value
tion model. Until recently, that model had not changed
of ERM programs in higher education.
over many decades. Arguably, this success may have led to
a state of complacency in matters of strategic risk.
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A growing number of universities do employ ERM
successfully, of course, and many more are in the process
of establishing their own new programs. The Lundquist
survey indicated that 31 respondents, or 56 percent, had
an ERM framework in place.3 A 2008 survey on the state
of risk management in higher education conducted jointly
by the Association of Governing Boards and United Educators Insurance found that, of 600 respondents, about
40 percent reported that their institutions identify risks
through comprehensive, strategic risk assessments.4
Of the institutions that are in the process of considering whether to adopt an ERM framework, some eventually will do so. However, others may not because of fears
that implementation will be too overwhelming, require
too much time, or consume too many resources. There
also could be a belief that an institution’s “unique culture”
would doom the eﬀort to failure. Institutions of higher education can overcome these concerns with a well-thought
out, eﬃcient, and clearly communicated process design.
This article describes an ERM process established at
a major institution of higher education. The institution
designed its framework to accommodate its uniqueness
and culture. This approach may be useful to others as they
commit to, design, and implement an ERM program for
their own institutions.
The Experience of One University
The University of Illinois is a land grant institution with
multiple campuses, a medical center, and considerable research endeavors. It has almost 23,000 full-time equivalent
employees and nearly 78,000 students. It has a tradition
of decentralized management and shared governance, with
each of the three main campuses having its own chancellor
and provost. The university is headed by the president.
Implementing an ERM program at an institution with the
breadth and scale of the University of Illinois required a
process design that could be successful in an environment
of autonomy within and among its campuses. Clearly, a
command and control type of process in this environment
would have been a failure. To be successful, the process
needed to remain in the background, assuming an almost
deferential posture. At the same time, the process had to
add value by providing inﬂuence in matters relating to risk.
The Oﬃce of Enterprise Risk Management was
formed in November 2009, with the following charge:
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implement a process that would foster a more holistic view
of risk. The process needed to work within the existing
university culture. The cost of the process needed to be
relatively modest, meaning limitations to initial staﬃng.
Most importantly, access to trustees and senior leadership
was accepted by all as a necessary component. Within this
construct, the oﬃce had complete freedom to design and
implement the ERM process.
The development of the process design centered on
four main activities:
1. Research existing ERM frameworks
2. Develop a knowledge base of the university
3. Develop and conduct a prototype risk assessment
4. Determine governance and organizational structures
Activity 1: Research Existing ERM Frameworks
The initial question was whether there were existing
processes elsewhere that the University of Illinois could
leverage to meet its needs. From the beginning, university oﬃcials gave much attention to the Committee of
Sponsoring Organizations of the Treadway Commission’s
(COSO) framework,5 even though it was not speciﬁcally
geared toward higher education. COSO’s mission is to
“provide thought leadership through the development of
comprehensive frameworks and guidance on enterprise
risk management, internal control, and fraud deterrence
designed to improve organizational performance and
governance and to reduce the extent of fraud in organizations.”6
The COSO framework consists of eight interrelated
components: internal environment, objective setting, event
identiﬁcation, risk assessment, risk response, control activities, information and communication, and monitoring.
These components appeared to be integral to a successful
ERM program regardless of how the overall framework
ultimately would be structured. The COSO methodology
became the baseline from which enhancements could be
made to meet any speciﬁc needs of the university.
At the same time, the university began a review of successful ERM programs at other institutions of higher education. The collegial nature of these institutions and their
willingness to share ideas with others is well-known. The
reasoning for reviewing existing programs was two-fold.
First, the COSO framework was not speciﬁc to higher
education. Second, if successful programs already existed

in higher education, there might be speciﬁc aspects of
them that could be beneﬁcial for the University of Illinois.

sistent with these principles to be successful. The guiding
principles are:
1. Support the mission and goals of the university
without being burdensome or bureaucratic
2. Maintain a balanced view of risk and opportunity
3. Include people at every level of the organization
with an emphasis on collaboration and partnership
4. Identify potential threats to the university, and
manage them within a deﬁned tolerance
5. Foster account
accountability for risk
deve
6. Facilitate development
of constructive information
that ccan be acted on eﬀectively

Activity 2: Develop a Knowledge Base of the University
The knowledge base was developed through numerous
“road shows,” consisting of one-on-one meetings and
group discussions. The road shows were structured so that
those attending could understand the vision for ERM at
the University of Illinois. Participants learned what ERM
would be – a university-wide strategicc process supportive
of university goals and unit objectivess – and what it would
me,
not be – tactical, intrusive, burdensome,
the “risk police.”
The university
Activ 3: Develop and Conduct a
Activity
Participants in the road shows
Prot
Prototype
Risk Assessment
traincluded trustees, university administrabegan
a
review
p
The prototype
enterprise-wide risk
ey
tors, campus leadership, owners of key
asses
assessment
was conducted during the
olicy
risks, faculty, decision makers, and policy
of successful ERM
six-m
six-month
period ending in early 2011.
makers. As with any large university,
programs at other
be this eﬀort could be characterized
At best,
h
there are diﬀerent constituencies with
ma
as marginally
useful to the participants
es.
diﬀerent views and diﬀerent objectives.
institutions
of
ter of new information for them.
in terms
To understand those perspectives, thee
t other hand, the initial assessment
On the
cuniversity held broad, almost unstruchigher education.
provi
provided
vital insights for completing
tured discussions of risk.
Six guiding
o
the overall
ERM process design. Among
nizaParticipants discussed their organizaother things, the assessment experience
ed.
tions’ risks and how those are managed.
principles
for
led to improved techniques for interviewTwo overall observations from these
ri owners and the development of
ing risk
sessions stood out, neither of which
process design
bette risk quantiﬁcation methods. Imbetter
ts
were surprising. First, individual units
emerged.
porta
portantly,
the initial assessment also demeir
understood and capably managed their
onstr
onstrated
to the risk owners an innovative
ants
provincial risks. Second, few participants
way tto analyze their respective risks.
ual
considered risk beyond their individual
organizations, even when the same orr
A i i 4:
4 Determine
D
i Governance and
Activity
h unrelated
l d units off
similar risks were experienced by other,
Organizational Structures
the university. However, the concept that risks transcendGovernance and organization are key underpinnings for
ing organizational boundaries should be managed holistia successful ERM program. As one would expect, govcally seemed to resonate with most participants.
ernance refers to ownership and administration of the
The information gathered in the road show sessions
overall process. Organization in the instant context does
had to be distilled and incorporated in the general process
not refer to the hierarchy of employees in the risk managedesign. Also, the process had to be workable “out of the
ment department, but to a network of university stakestarting gate.” While some reﬁnement would be expected,
holders envisioned to be a key source of risk information.
the opportunity to capture stakeholder support might be
The process design would accommodate governance and
lost if the initial design proved unworkable. From a politiorganizational needs through the establishment of:
cal point of view, recovery might be impossible.
1. Senior-level risk committees
Six guiding principles for process design emerged from
2. Risk centers
the road show sessions. The design would have to be con-
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Senior-Level Risk Committees
The ﬁrst of the two senior-level risk committees is the
Executive Risk Management Committee (ERMC). The
ERMC maintains oversight of the risk management
process and, as necessary, acts as champion for key risk
mitigation strategies. The ERMC is chaired by the university’s vice president/chief ﬁnancial oﬃcer. The remaining
committee members are the provosts from the three campuses, the university counsel, the vice president of medical
aﬀairs, and the special assistant to the university president.
The head of the university Oﬃce of ERM is an ex oﬃcio
member. The oﬃce reports administratively through the
chief ﬁnancial oﬃcer.
The second committee is the Senior Advisory Group
(SAG). The original concept for SAG was as a working
group to advise the ERMC on key risk matters. This committee also plays a critical organizational role, serving as
a conduit for risk information from across the university.
SAG is comprised of a diverse group of approximately 25
individuals from all three campuses and university administration. Members include vice presidents, vice chancellors, college deans, and faculty members. The head of the
university Oﬃce of ERM serves as chair. Members were
invited to serve on the SAG because of their positions
of leadership and their understanding of key risk areas.

Although each member represents his or her own area, the
objective for the group is to act collectively where matters
of risk cross organizational boundaries.
Risk Centers
In addition to the risk committees, a structure of risk
centers was established. The risk centers serve a process
function similar to the four “objectives categories” described
in the COSO framework (strategic, operating, reporting,
and compliance). The University of Illinois expanded the
COSO concept for two reasons. The ﬁrst was to provide a
risk categorization scheme that reﬂects the breadth of the
university. The second reason was to address the design
principle of risk accountability. For each risk center, a senior
level person was designated as the risk leader or risk owner.
The university’s extensive and far-ranging endeavors
led to a conﬁguration of 12 risk centers (see Figure 1).

FIGURE 1: RISK CENTERS
RISK CENTER

GOAL

Academic Affairs Set academic policy
that results in a
superior learning
environment

RISKS ARE A THREAT TO...
Academic excellence resulting from,
among other things, ineffective
academic strategies, inappropriate
standards, or poor fiscal management

CONSEQUENCES INCLUDE...
•
•
•
•

Compliance

External
Relations
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Comply with internal
policies and external
laws and regulations

Maintain strong,
beneficial relationships
with governmental
bodies, alumni and
business partners
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Academic, administrative, and
financial goals arising from, among
other things, violations of or
nonconformance with laws, rules,
regulations, prescribed practices,
internal policies and procedures, or
ethical standards promulgated by
governments, agencies, or associations

•
•
•
•

Relationships with governmental
•
bodies, alumni, and business partners
arising from, among other things, poor
communications, ineffective strategies, •
or lack of coordination
•
•

Loss of reputation
Reduced academic rankings
among peers
Inability to compete for quality
faculty or students
Reduced research support
Tarnished reputation
Reduced attractiveness to
potential faculty/students
Financial loss
Inability to enforce contracts

Reduced state budget appropriations
and other detrimental financial
impacts
Strained relationships with state and
local governments
Reduced philanthropy
Soured business partner relationships

FIGURE 1: RISK CENTERS (continued)
RISK CENTER

GOAL

RISKS ARE A THREAT TO...

CONSEQUENCES INCLUDE...

Financial

Maintain sound fiscal
position and strong
financial flexibility

Financial goals arising from, among
other things, state or national
economy, poor fiscal planning/
management, and hazards

•
•
•

Lack of financial flexibility
Insufficient liquidity
Inability to raise capital at
reasonable prices

Governance and
Organizational

Ensure appropriate
governance and a
capable, nimble
organization

Achievement of educational, research,
and public service goals resulting
from, among other things, ineffective
leadership, deficient organizational
effectiveness, and lack of cohesiveness

•
•

Loss of reputation
Inability to compete for or retain
quality faculty and staff
Unacceptable financial position

Attract and retain
a highly capable
workforce

Recruitment and retention of highquality employees resulting from,
among other things, poor working
conditions, inappropriate procedures,
and cultural issues

•

Provide cost-effective
technology services
and up to date,
reliable systems and
hardware to support
all stakeholders

University processes dependent on
technology systems resulting from,
among other things, system security
issues, hardware/software capabilities,
and lack of network integrity

•

•
•
•

Inability to perform vital teaching
and research activities
Reduced ability to hire or retain
high-quality faculty and staff
Loss of information
Privacy violations
Breach of network security

Institutional

Achieve mission and
high-level goals

Attainment of university goals and
objectives

•
•
•

Reduced stature
Financial distress
Diminished influence

Medical

Provide high-quality
medical education to
students and excellent
services to patients

Quality of patient care and medical
education resulting from, among other
things, ineffective processes, obsolete
facilities, organizational issues, and
increased provider competition

•
•

Litigation
Inability to hire or retain highquality faculty and staff
Reduced financial viability
Increasingly unattractive payer mix

Ensure the processes
required to carry out
goals are appropriate
and cost effective

Attainment of mission due to
ineffective organizational processes
resulting from, among other things,
lack of accountability, poor change
management, and dysfunctional
departments or business units

•
•

Research

Maintain a highquality program
resulting in new
ideas that benefit
society and translate
promising research
into viable commercial
ventures

Research mission and activities
resulting from, among other things,
inability to attract sufficient grants
and other funding, inability to attract
highly-qualified faculty/researchers,
and inability to provide quality
facilities

•
•
•
•

Loss of reputation
Loss of grant monies and gifts
Weakened financial condition
Negative impact on educational
mission

Student Affairs

Ensure all students
have opportunities for
personal growth and
academic success

Student well-being, cultural
satisfaction, educational excellence
as a result of, among other things,
student inability to acclimate to
campus, student substance abuse, and
poor facilities

•

Inability to retain students and,
eventually, inability to attract
high-quality students
Well-being of high-risk students
Poor potential for meaningful
student educational experience

Human
Resources

Information
Technology

Process

•

•
•

•

•
•

•

•
•

Inability to hire or retain a quality
workforce
Poor workplace culture
Ineffective labor relations

Loss of reputation
Weakened financial position and
flexibility
Inability to attract or retain highquality faculty and staff
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Final Process Design
The University of Illinois established its overall ERM
framework after completion of the four design activities
described above. The ﬁnal design included the following
components: enterprise-wide risk assessment, risk culture,
risk-related policies, and risk tools.
Component 1: Enterprise-Wide Risk Assessment
The enterprise-wide risk assessment is regarded as the
centerpiece of the university’s ERM process. The assessment is conducted annually, although it is a vehicle
for continual review of the university’s risk proﬁle. The
assessment aﬀords regular contact with a broad range of
university stakeholders, which is a key underpinning for
process success. The assessment process is conducted in
four phases (see Figure 2).

board of trustees and leadership. New mitigation strategies
are not proposed at this point in the assessment process.
The ﬁrst three phases – discovery, evaluation, and
communication – represent the information component of
the overall assessment process. The fourth phase, response,
represents the action component.
Response is designed to provide support to the risk
owners. This phase provides a framework for in-depth
review of those risks judged to have unacceptably high
impacts (relative to a pre-deﬁned tolerance), a reasonable
likelihood of occurrence and inadequate existing mitigation. Ultimately, the goal is to develop response strategies
for each critical risk.
Figure 3 illustrates the relationship among the four
phases and their relationship with university goals, culture, and risk drivers.

FIGURE 3: Information and Response Phases
FIGURE 2: Enterprise-Wide Risk Assessment

Discovery provides a review of university goals, risk landscape, and emerging risks. This phase involves discussions
with trustees, university and campus leadership, and members of the risk committees. Information from the discovery
phase is used to develop the initial risk inventory, which is
the starting point for the next phase, evaluation.
Evaluation represents the data gathering and analysis
phase. During evaluation, interviews are conducted with
risk owners, with a focus on speciﬁc, signiﬁcant risks
facing the university. Critical risks are ranked by a scaled
risk score, which is a function of: (i) potential impact, (ii)
likelihood of occurrence, and (iii) eﬀectiveness of existing
mitigation strategies.
Communication represents the reporting phase, with the
results from discovery and evaluation being conveyed to the
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Component 2: Risk Culture
A progressive risk culture provides an excellent base for
successful ERM programs. Risk culture in this context
means something grander than the conventional deﬁnition
regarding corporate ethics and whether employees feel free
to report inappropriate deeds without repercussion. From
an ERM perspective, risk culture refers to how an institution’s leaders, employees, and other stakeholders confront
risk and uncertainty.
The state of the university’s risk culture will be an
on-going focus of the Oﬃce of ERM. Attempting to
create a progressive risk culture in an entity with 23,000
employees and 78,000 students may be an impossible task.
However, small improvements can be made over time. A
campaign for cultural change might include the following
goals:

•
•

•

•

Embrace uncertainty in a manner that promotes
success
Establish an institutional personality and wherewithal so that risk aversion is not the default
position
Establish a process to set reasonable risk tolerance
levels in key risk areas based on an understanding
of institution’s overall risk appetite
Emphasize to all stakeholders, including leaders,
faculty, and staﬀ, the need for having a “Plan B”
should “Plan A” fail

Component 3: Risk-Related Policies
Every large institution is replete with policies and procedures. Not many people within those institutions would
advocate adding more. Despite the need to limit bureaucracy, certain risk policies may be vital. One key policy
would consider institutional risk appetite and, rightfully,
would be the product of the governing board. Another
policy might lay out how risk tolerances are to be deﬁned
for key risk areas.
An example of the latter type of policy is one created
by the Oﬃce of ERM regarding the use of derivative ﬁnancial products at the university. The need for this policy
developed when the expected increase in derivative use
suggested new risks for the university.

Component 4: Risk Tools
The risk tools used in the current ERM process at the
University of Illinois are limited, but there are two that are
critical:
• Risk Model – The risk model is a spreadsheet
system used to track and analyze data obtained
from risk interviews conducted during the evaluation phase of the assessment. A single page “risk
abstract” is created for each interview using a savable PDF ﬁle. The information from all abstracts
subsequently is imported electronically to the
system for analysis and reporting.
• Risk Scales – Risk scales are used during the risk
assessment process to quantify risks. During the
interviews for the prototype assessment conducted
in 2010-2011, risk owners were asked to quantify
their risks in terms of dollar impact and probability of occurrence. This open-ended approach led
to diﬃculties in comparing diverse risks, especially
for those exhibiting reputational impact, but no
dollar impact. One of the lessons learned from
the prototype assessment was that a standard risk
scale is necessary. Figure 4 shows the risk scale
employed in evaluation phase of the 2011-2012
assessment. Use of this tool greatly improved the
quality of information and satisﬁed those who

FIGURE 4: EVALUATION PHASE RISK SCALE
Risk Score = Impact x Control Effectiveness x Likelihood
IMPACT
Score

Definition
(Financial/Non-Financial)

CONTROL EFFECTIVENESS
Score

Definition

LIKELIHOOD
Score

Definition

5

Greater than $50 million
OR
Extreme reputational impact

5

Little or no effectiveness

5

Almost certain; expected to
occur

4

$25 million to $50 million
OR
High reputational impact

4

Effective some of the time

4

Likely; probably will occur

3

$5 million to $25 million
OR
Medium to low reputational impact

3

Generally effective

3

Possible; might occur at
some time

2

$100,000 to $5 million
OR
Low to no reputational impact

2

Effective most of the time

2

Unlikely; could occur at
some time

1

Less than $100,000
OR
No reputational impact

1

Maximum effectiveness

1

Rare; may occur
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found it diﬃcult to characterize their risks in the
more quantitative terms of dollars and probabilities.
The response phase of the 2011-2012 assessment is
about to begin. The scale shown in Figure 5 will be used
during those discussions to assist the risk owners in their
consideration of mitigation strategies.

and leadership.
4. Establish the face of ERM with a person who
demonstrates a passion for the process, is trusted by
stakeholders, and is able to communicate eﬀectively.
5. Develop an eﬀective risk governance structure by
leveraging oﬀ of the expertise within the institution.
Creating a successful framework may be an iterative process and may never be considered complete. The
framework likely will need to evolve over time to meet new
circumstances. Even when the process design is implemented, the resulting value of ERM for an institution will
accrue only when stakeholders come to embrace the ERM
philosophy in all of their university-related activities and
when the process itself can become self-sustaining. There
is no guarantee of meaningful success in the long-run. In
the meantime, constant reinforcement to all stakeholders
of the value of ERM can only be beneﬁcial.

FIGURE 5: Response Phase Risk Scale

Conclusion
Each university is diﬀerent in terms of leadership, personalities, and culture. What may be appropriate for one institution may not be so for another. Review of the 28-month
experience of designing and implementing an ERM program at a major university leads to a set of principles that
may be applicable for others, regardless of the institution
or the desired scope. These principles are:
1. Understand and accept the institution’s culture.
There will be a far better chance for success if the
process design works within the existing culture
than if there is an assumption that the culture will
change to work within the ERM framework.
2. Recognize that ERM is a supportive process.
Successes must belong to the risk owners, not the
ERM department. The goal is to understand and
mitigate risk for the institution, not demonstrate
the creativeness of the process designer.
3. Keep it simple. Attempting to institute a complex
process that is diﬃcult for many to comprehend
likely will result in rapid disinterest and, eventually, complete disillusionment by the organization
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What chance gathers she easily scatters. A great person attracts
great people and knows how to hold them together.
—JOHANN WOLFGANG VON GOETHE (1749–1832),
GERMAN WRITER, ARTIST, AND POLITICIAN

College and University Presidents: Risk Managers-in-Chief
Anne E. Lundquist, Western Michigan University

What is diﬀerent today is that Hayes would have
Abstract: As the management of higher education instituincluded “or woman” in his statement, but what remains
tions evolves, so, too, does the role of the college or university
the same is the fact that college and university presidents
president. He or she must be many things, including a master
or chancellors face an overwhelming array of challenges
communicator with a wide variety of stakeholders. Higher
and demands. To be a truly outstanding and successful
education presidents must also be the ultimate risk manager
president requires incredible
incr
knowledge, foresight, and
and have a complete understanding of the many risks facing
intui
intuition.
Th
e job demands excellent
their institutions. By implementing an
politi
political and interpersonal skills, as well
integrated approach to risk management
nt
Successful
as an almost inexhaustible level of enat their institutions, college and university
sity
ergy. Today, a president must employ the
presidents can operate successfully at the
he
leadership of
persp
perspective of an entrepreneur, venture
vortex of change and risk to move theirr
capit
capitalist, investment banker, real estate
institutions forward proactively and ef-an institution of
devel
developer, attorney, arbitrator, innovator,
fectively.
higher education in
lobby
lobbyist, counselor, motivational speaker,
and
ppublic relations consultant. A sucIntroduction
today’s challenging
cessfu
cessful president must also be a decisive
It seems as if the job of the college
leade
leader and functional chief executive
ible
president has been an almost impossible
environment
oﬃcer
ce (CEO), not merely an eﬀective
yes,
one for some time. Rutherford B. Hayes,
th
requires
a
president
admi
administrator
or manager.
es,
the 19 President of the United States,
F
Furthermore, as discussed in this
rustserved as a member of the board of trustto assume the
articl
article, successful leadership of an inng
ees of Ohio State University following
stitut
stitution of higher education (IHE) in
hen
his presidency. In the early 1890s, when
mantle of “ultimate
today
today’s challenging environment requires
deﬁning what the board was looking for
risk manager.”
a pre
president to assume the mantle of “ulin a president, he said the following:
timat
timate risk manager.” Many presidents,
howe
however, come into the job from back“We are looking for a man of ﬁne
grounds
where
they
ha not been exposed to or handled
have
ence, one who will
appearance, of commanding presence,
risk or crisis management issues in a signiﬁcant, substanimpress the public; he must be a ﬁne speaker at
tive, and/or integrated manner and, therefore, are often
public assemblies; he must be a great scholar and a
surprised by the complexity and potential consequences of
great teacher; he must be a preacher, also, as some
the issues they must assess, confront, and resolve. A 2006
think; he must be a man of winning manners; he
American Council on Education survey showed that risk
must have tact so that he can get along with and
management was the second highest job-related area of
govern the faculty; he must be popular with the
responsibility out of the 17 listed for which presidents felt
students; he must also be a man of business train“insuﬃciently prepared” in their ﬁrst presidency. Crisis
ing, a man of aﬀairs; he must be a great administramanagement was the seventh highest area listed.2
tor.”
Events in recent years have shown that risk management expertise must be – or must become – a key part
Hayes went on to say, “Gentlemen, there is no such
1
of a president’s portfolio if he or she is to succeed. In
man.”
some well-publicized instances, the continued viability
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of a college or university has depended on a president’s
ness enterprises by judges, juries, and creative plaintiﬀs’
ability to manage unimaginable risks and the associated
attorneys, as well as by administrative and law enforceinterrelated crises and consequences. Boards of trustees
ment agencies. Furthermore, colleges and universities are
or regents, search committees, and search ﬁrms must now
experiencing increasing oversight and regulation directed
confront the fact that the leadership qualities required in a
at not-for-proﬁt entities generally.4
president are, of necessity, diﬀerent and more varied today
As the view of IHEs continues to change and the
than in years past. Research on the leadership qualities
serious nature of the potential consequences increases,
of college presidents ﬁnds that “with such high stakes
the role of presidents must also constantly evolve. Presiinvolved in college leadership, trusteess facing a presidential
dents generally have gr
greater power than in the past, but
3
es to get it right.” To
search process face mounting pressures
r
they also face greater risks
and liabilities, as well as greater
deraccomplish this, a comprehensive underrespo
responsibilities
and accountability.5 Furnt
standing of risk and crisis management
therm
thermore, while presidents are increasissues and related best practices needss to
ingly vulnerable to outside inﬂuences
While college and
ng a
be among their top criteria for selecting
and sscrutiny, they must also navigate
university presidents
new president.
a net
network of competing institutional
const
constituencies. Faced with the urgency
are increasingly
The Presidency Resides at the
to ide
identify, understand, and respond to
Vortex of Change and Risk
these trends and related risks, it is crucial
vulnerable to
Historically, colleges and universities have
that iinstitutional governing boards and
outside
infl
uences
ded
been viewed as “ivory towers surrounded
the C
CEOs themselves recognize that only
ation
by reality.” The world of higher education
an eﬀective risk manager can be a truly
and scrutiny,
uatwas largely a self-created, self-perpetuateﬀect
ective leader.
ng
ing, insular, isolated, and self-regulating
they must also
es
environment. Colleges and universities
A Pre
President’s Risk Management
navigate
a
network
perceived themselves as substantively difAgen
Agenda Is Broad in Scope
oﬁt
ferent and separate from both for-proﬁ
Risk and crisis in higher education may
of competing
and other not-for-proﬁt entities, and the
arise from a variety of sources: a failure
hem
“outside world” viewed and treated them
of go
governance or leadership; a business
institutional
tion
as such. In this culture, higher education
or consortium
co
relationship; an act of naconstituencies.
institutions were generally governed unture; a crisis related to student safety or
der the traditional, independent “siloss of
welfa
welfare or that of other members of the
del,
power and silence” management model,
comm
community; an unknowing violation of
ative
with the right hand in one administrative
feder
federal, state, or local law; or a myriad of
area or unit often unaware of the left hand’s mission, obother factors. Higher education has speciﬁc unique risks
jectives, programs, practices, and contributions in another.
related to its core missions: “to gather, develop, and disBut the perceptions and skewed realities underlying
seminate knowledge” and the “balance between the unfetthis approach no longer exist. The 1960s brought signiﬁtered transfer of knowledge, on the one hand, and security,
cant societal changes and saw the federal government, as
on the other, is a precarious one.”6 There are other risks
well as state governments, begin to enact speciﬁc legislaunique to the higher education environment, including:
tion aﬀecting colleges and universities. The proliferation
“Grade tampering; the alteration of key ﬁles and
of various laws and regulations, coupled with the rise of
student records; computer hacking; major ﬁres
aggressive consumerism toward the end of the 1990s, has
and explosions; student unrest; civil disturbances;
led to an increased risk of private legal claims against inconfrontations, sometimes violent, between stustitutions of higher education – and their administrators.
dents of diﬀerent political, religious, and ideological
Higher education is now generally treated like other busi-
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viewpoints; ethical breaches by top administrators,
faculty, and students; the fraudulent use of tutors
by student athletes; the stealing of body parts from
university medical schools; and so on.”7
Other pressures, expectations, and requirements
directed at higher education that aﬀect an institution’s risk
include compliance with various laws and implementing
regulations such as the Family Educational Rights and
Privacy Act (FERPA), Title IX, the Clery Act, and many
others. Accreditation is another evolving compliance issue
that continues to mandate additional requirements central
to an institution’s underlying ability to maintain a competitive position vis-à-vis its peer institutions. In addition to
an increased focus on the numerous risks unique to higher
education, colleges and universities face many of the same
pressures and exposures to risk as those in the corporate
world, “…namely, a dynamic business environment, an
unforgiving stock market, industry mandates on corporate
governance, and changes in regulatory and accounting
requirements.”8
What Went Right and What Goes Wrong?
As we have seen, a devastating hurricane, violent student
deaths, or a sudden scandal can propel risk and crisis
management issues to the forefront. Colleges and universities, their presidents or chancellors, and even their trustees
or regents are increasingly being evaluated and judged on
their performance during such situations. They are often
criticized, second guessed, and held accountable for their
lack of foresight and preparation and the resulting mistakes and adverse consequences, even when the crisis was
arguably unforeseeable. Furthermore, the criticism and
second guessing can be even more critical, and the consequences potentially much more devastating, when a crisis
is shown to have been foreseeable and was not preemptively and proactively addressed.
Institutional risks and crisis management scenarios
require presidents to balance often competing constituent
needs and demands, both internal and external. On a daily
basis, presidents must respond to the varying agendas of
students, parents, faculty, staﬀ, unions, trustees, alumni,
donors, and accrediting bodies. In the context of risk and
crisis management, these constituencies expand to include
lawyers, insurance brokers, outside consultants, commu-

nity members and organizations, the press and media, and
governmental investigative and law enforcement agencies.
Over the past several years, numerous institutions have
faced situations where the risks incurred and the resulting disastrous consequences were almost unimaginable.
Tulane University and its president, Dr. Scott S. Cowen,
have received signiﬁcant praise and a certain amount of
pointed criticism for the university’s response to the devastating aftermath of Hurricane Katrina.9 Tulane was better
prepared than many of the other institutions impacted by
the storm. Tulane had a detailed emergency plan in place
to protect its students and other members of the campus
community. The plan included procedures for evacuating
students and others from campus and a means to backup
all of the university’s information technology (IT) systems. Furthermore, various aspects of this plan had been
tested under controlled conditions a number of times to
ensure, to the best of everyone’s ability, that it would work
under the pressures of emergency conditions.10
Immediately after the hurricane passed, under President Cowen’s leadership, an assessment was undertaken to
determine the extent of physical damage and losses to the
university’s infrastructure.11 His administrative team also
began an assessment and evaluation of ongoing ﬁnancial
losses and related costs. After quickly assessing the situation, a decision was made to close the university for the
Fall 2005 semester, and work began on a recovery and
restructuring plan. The university’s “Plan for Renewal” was
publicly announced on December 8, 2005.12 As a result of
its restructuring initiatives, Tulane University was changed
in certain substantive ways, but it survived and continues
as a strong, vibrant institution.13 Looking back at the totality of what occurred, President Cowen observed that “the
four tenets of presidential leadership … are intellectual
and moral leadership; political skills, such as compromise
and maneuvering; and — most important in emergencies
— corporate-style managerial abilities.”14 He explained,
“You need the competencies that you would see in a CEO.
… In a time of crisis, the necessity is speed.”15
In the past several years, administrations at several
colleges and universities have failed to focus on comprehensive, eﬀective risk management assessments and/or
crisis management planning and, as a result, have paid a
steep price during and after a crisis. The costs they have
incurred have been institutional and personal, and the
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FIGURE 1: WHAT WENT RIGHT AND WHAT WENT WRONG?16
Presidents, chancellors, and their senior administrators can learn
a great deal from those instances where presidents and their
administrations responded appropriately and effectively to risk and
crisis scenarios and did things right, as well as the common themes
present in situations when presidents, boards of trustees, and senior
administrators got it wrong.
The following commonalities were present when institutional leaders
“got it right:”
• The culture of the institution and its organizational management
structure, as modeled by the president and senior leadership
team, allowed for transparency and open sharing of accurate
and fact-based information with relevant parties.
• Procedures and protocols had been developed and
implemented in advance of the crisis scenario, and their
application, use, and effectiveness had been tested under
controlled conditions.
• The president and other members of the institution’s senior
leadership team were responsive, proactive, creative, and
decisive and exhibited flexibility as unforeseen situations
developed or became known.
• Decisions and action steps were re-evaluated as new
information became available.
• Administrators made decisions in keeping with their existing
protocols and procedures and did not respond idiosyncratically
to “the crisis.”
When institutional leaders “got it wrong,” the following appears to have
been true:
• Institutional policies, procedures, and protocols were either
lacking or shown to be insufficient and ineffective.
• The president and/or board members and senior administrators
were aware of important, relevant information that might have
been acted upon in advance of the crisis, but failed to act or
intervene.
• Key administrators did not communicate effectively with each
other and/or covered up unflattering information regarding
their areas of responsibility.
• As the crisis began to unfold, presidents and/or board members
and senior administrators often misinterpreted the underlying
facts of what was happening and/or underestimated its
potential seriousness, and, therefore, failed to communicate
promptly or accurately with each other. In certain instances, this
led the president to make bad decisions or inappropriate, false,
or misleading statements to the press and other media.
• The press and media came early and often, and the institution
appeared unprepared and uncoordinated in its response and was
unable to control its message. Often the president served as the
institution’s primary spokesperson too early in the process.
• Misunderstandings or misinterpretations of laws or federal
regulatory guidelines led to poor decisions.
• Administrative decisions, intentional or otherwise, about what
“not to do” were often more important to outcomes than
decisions concerning what “to do.”
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substantial losses have been both monetary and
to their public image and reputation. In certain
instances, the safety and well-being of students
and others in the campus community were put
at risk with tragic consequences.
Texas A&M, the University of Colorado,
American University, Massachusetts Institute of Technology, Duke University, Eastern
Michigan University, West Virginia University,
and Virginia Tech all learned their lessons the
hard way. In some cases, there were governance,
leadership, and organizational management
issues. When mistakes were made regarding
institutional policies and procedures or legal
requirements were overlooked, students and
others unfortunately paid the price. Additionally, negative events damaged the reputation of
each institution and, in a number of instances,
its president.17
It is clear that other signiﬁcant lessons
remain to be learned. In the case of the Jerry
Sandusky sexual abuse scandal involving The
Pennsylvania State University, we will likely
never know the full extent of what occurred,
but we need to take what we can learn and focus
on the governance, leadership, compliance, risk
and crisis management, and legal liability lessons this unfortunate situation will ultimately
encompass.
Penn State itself is now focused on these
issues as it analyzes what occurred and what
needs to change. Two days before she was
elected to be the new chairwoman of the Penn
State Board of Trustees, Karen Peetz said the
following about the deposed university president’s failure to have addressed the circumstances surrounding the situation appropriately:
“Part of being a leader at that level is to be a
risk manager and to think through what might
happen.”18 On March 16, 2012, the trustees
restructured and expanded their governance and
oversight committees in an eﬀort to align the
board’s functions more closely with university
operations.19
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University, pointed out the important diﬀerences between
traditional risk management approaches and ERM.24 She
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and knowledge to lead the institution-wide risk management eﬀort and position him or her within the organization at a level appropriate to have the necessary inﬂuence
and impact. Today, the role of risk manager is primarily
“that of a process leader who ensures that risk is being
identiﬁed at the senior executive level but managed at the
business unit level.”40 While risk managers are increasingly
being hired at the executive or governing board level in the
corporate sector, many risk managers in higher education
are “positioned organizationally below the executive level
and participate in institutional objectives only through inﬂuence and networking.”41 Christine L. Eick’s research on
the factors that promote eﬀective risk management at universities found that visibility within the organization and
support from senior administration were paramount.42
Eick herself now “reports to the executive vice president
and sits in on the president’s weekly advisory meetings.”43
NACUBO’s white paper, Developing a Strategy to Manage
Enterprisewide Risk in Higher Education, conﬁrmed that
“the most eﬀective [risk management] models exist in
those organizations where risk management has evolved
from a back room function to a CEO function.”44
Successful organizational management and leadership
is not a gift. It must be learned and, ultimately, it must
be earned. A president cannot be an eﬀective risk manager unless, ﬁrst and foremost, he or she is a decisive and
functional CEO who understands the critical importance
of implementing an integrated and collaborative organizational management system. While a president cannot
be all things to all people or ever have enough experience
prior to assuming a presidency to anticipate every challenge that lies ahead, an eﬀective leader must have the
insight, ﬂexibility, foresight, ﬁnancial and business acumen, courage, compassion, global awareness, and mental
and physical stamina to make good decisions on behalf
of the institution. In doing so, a president must take into
consideration the best interests of students, other aﬀected
members of the campus community, and the interests,
mission, values, reputation, and security of the institution.
Furthermore, in making decisions regarding risk and
crisis management issues or action steps, a president’s
decisions should not be driven by perceived legal risks or a
rigid bureaucratic mindset. In the end, the president must
always strive to make the “right decision.” This, more than
anything else, is what deﬁnes a successful presidency.
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FIGURE 2: THE PRESIDENT’S ROLE IN AN INSTITUTION-WIDE APPROACH TO RISK MANAGEMENT
Presidential risk management requires a strategic, holistic, integrated, proactive, ongoing process. The goal of this process is
to identify, anticipate, assess, and analyze the institution’s exposure to internal and external risk factors. This will help leaders
determine how best to avoid, mitigate, and respond to such exposures and related issues.
INSTITUTIONAL
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Boards of Trustees
and Regents,
Governance, and
Leadership

Business and
Financial Affairs

TYPES OF RISK

PRESIDENTIAL ROLE

•
•
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•
•
•
•
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Accreditation
Conflict of interest
Board performance assessment
Fiduciary responsibilities
CEO assessment and compensation
Executive succession plan
IRS and state law requirements
Risk management role and responsibility
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Debt load/ratio
Loans
Recruitment and admissions model
Insurance
Investments
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Federal financial aid
Capital campaign
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Credit rating
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Endowment
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Business ventures
Articulation agreements
Cash management

•

•
•

•

Broaden the discussion of risk beyond the
audit committee to strategic planning,
business operations, and governance.
Keep the board apprised of top-level risk
management issues.
AGB and United Educators noted that “by
working together, boards and the president
can fulfill their shared responsibility for
ensuring the success of the mission and
stability of their institution.”*
Work with the chief financial officer to
broaden the scope of the risk management
approach from an insurance and financial
perspective to a systemic, integrated,
institution-wide philosophy.
Hire and support a chief risk manager
with influence and input at the senior
administrative level.

*Association of Governing Boards of Universities and Colleges (AGB) and United Educators, The State of Enterprise Risk
Management at Colleges and Universities Today (2009).
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FIGURE 2: THE PRESIDENT’S ROLE IN AN INSTITUTION-WIDE APPROACH TO RISK MANAGEMENT (cont.)
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appropriate.
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PRESIDENTIAL ROLE

•

Review the business continuity plan
and assure that appropriate resources
are dedicated to network security and
infrastructure.
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FIGURE 2: THE PRESIDENT’S ROLE IN AN INSTITUTION-WIDE APPROACH TO RISK MANAGEMENT (cont.)
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Student Affairs

Employment/
Human Resources
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•
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Student protest
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Diversity issues
International students
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Discrimination lawsuits
Sexual harassment
Grievances
Affirmative action
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Labor laws
Workplace safety
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•

•

Ensure that provosts, academic vice
presidents, and deans have appropriate
administrative, legal, and risk management
training for their multi-faceted roles.
Work collaboratively with academic
administrators to obtain faculty buy-in to a
risk management model.

Ensure that student affairs policies
meet best practices in the field in terms
of student development and legal
compliance.
Ensure adequate time and resources are
dedicated to prevention (i.e. alcohol,
hazing, mental health issues) and not just
reaction and response.

Ensure review by legal counsel and
effective communication of all personnel
procedures and processes throughout the
institution.

FIGURE 2: THE PRESIDENT’S ROLE IN AN INSTITUTION-WIDE APPROACH TO RISK MANAGEMENT (cont.)
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Review long-range master plans not only
for financial parameters and aesthetic
quality, but to identify future risk.
Ensure appropriate contingency planning
for major disasters, such as widespread
power outage or massive infrastructure
damage.
Ensure a comprehensive, enterprise-wide
approach to risk management.
Link risk management to strategic planning
and business operations.
Clarify roles and responsibilities for the risk
management process.
Use data-driven assessment results from all
institutional areas for improvement and
change.
Include legal counsel in high-level
discussion about risk, strategic planning,
and business practices.
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Who can hope to be safe? Who sufficiently cautious?
Guard himself as he may, every moment’s an ambush.
—HORACE (65 BC–8 BC),
ROMAN LYRIC POET

Wrap-Up Insurance
Richard Resnick, MBA, Project Risk Consultants

estimate of insurance cost for the project, preferably as a
Abstract: At ﬁrst glance, wrap-up insurance can seem
wrap-up program. Where does the risk manager start?
complicated and diﬃcult to implement. However, with a
While this area of insurance can, at times, appear to
basic understanding of how wrap-up insurance works, risk
be more complicated than it really is, the key is to do your
managers at higher education institutions can put to use this
homework ﬁrst. Numerous states have restrictive regulapowerful protection for the beneﬁt of their institutions. A
g
g wrap-ups.
p
tions regarding
Some, like Nevada, have miniwrap-up changes the way that liability and workers’ compenp
mum
construction
valu
value considerations. Others, like New
sation insurance is procured for large construction
onstruction projects.
York
By considering the project size, beneﬁts of
York, preclude certain public projects
from using wrap-us. Research needs to
using wrap-up insurance, insurance credits,
edits,
be done
do in your individual jurisdiction
project balance sheets, and the completion
ion
While wrap-up
to
de
of the project, any risk manager can start
determine rules that regulate wrap-up
art
progr
on the path to using wrap-up insurancee at
programs. This article provides a general
insurance can,
overv
his or her institution as needed.
overview of wrap-up insurance and is
at times, appear
not m
meant to mirror any individual state
or
sta
Introduction
state requirements.
to be more
Welcome to the wonderful world of
Wrap
wrap-up insurance! Imagine a collegee
Wrap-Up Primer
complicated than
Simp
wing
administrator comes across the following
Simply put, a wrap-up changes the way
it
really
is,
the
liabil
low
news headline: “Public Universities Plow
liability and workers’ compensation
insur
Ahead with Billions in Construction
insurance is procured for large construckey is to do your
tion pprojects. Traditionally, subcontracnd
Despite Tight Budgets.” As college and
tors pprovide their own insurance as
ore
university risk managers seek to explore
homework first.
requi
sk of
diﬀerent ways to handle the major risk
required by the owner for a particular
proje
ip,
construction during ﬁnancial hardship,
project. This is also accomplished with
other risk transfer methods, such as hold
they will eventually discover—and in
a additional insured provisions on
ment tool known as
many cases select—the risk management
harmless agreements and
wrap-up insurance.
behalf of the owner.
Wrap-up policies go by a variety of names, including
Historically, owners sought other means of risk trans“Owner Controlled Insurance Program,” “Consolidated
fer to handle construction projects as they began to:
Insurance Program,” or “Contractor Controlled Insurance
• Identify the cost of insurance the subcontractors
Program,” to name a few. The important point for the risk
were placing in their bids,
manager to remember is, despite the various names, these
• See additional insured endorsements that restrictpolicies all oﬀer potential for broader coverage and dollar
ed coverage, and
savings.
• Review subcontractors’ policies that were deﬁcient
Consider the following scenario. A college risk manin limits and coverage.
ager receives a phone call from the vice president of
Wrap-ups became the coverage of choice for these
construction, who informs her that the beautiful scene
projects. In short, a wrap-up does exactly what it says.
outside her oﬃce will become a new student apartment
It wraps up all the workers’ compensation and general
and dining complex with an approximate project cost
liability insurance for all onsite contractors, including the
of $150,000,000. The chief ﬁnancial oﬃcer requires an
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general contractor or construction manager, and owner
of the project site. The owner pays for the premium for
this insurance and, in return, all participating contractors
reduce their contract price by the cost of their own insurance imbedded in the bid.

By instituting a wrap-up, the owner now controls the
coverage and is able to enhance through “bulk buying” the
proper insurance coverage and ability to buy higher levels
of protection not otherwise provided by the subcontractors.
An often overlooked reason for a wrap-up is its abilBenefits
ity to facilitate minority business enterprise (MBE) and
While it may not always be the primaryy reason to do a
women business enterprise (WBE) requirements. On
many public projects w
wrap-up, cost savings is a key factor. Contractors include
where the controlling government
autho
in their bids an estimated number to reauthority
may require minority participaﬂect the contractors’ cost of insurancee for
tion, a wrap-up may be the only means
ctors,
availa to provide consistent coverage
the project. Depending on certain factors,
available
While there are
ctor
such as premium levels in the contractor
to all participating contractors. Without
circumstances
t
insurance marketplace, type of work the
this tool,
many minority contractors may
contractor is performing, and where the
not h
have the depth of coverage required
under which one
tracwork is being performed, the subcontracby th
the public entity and, therefore, would
wo
un
tor’s insurance cost may range from two
be unable
to bid such jobs.
might consider
nto eight percent of their estimated conwrap-ups on
tracProje Size
tract value. Similarly, the general contracProject
ce,
Criti mass is what actually makes
tor will include a cost for its insurance,
Critical
smaller
projects,
cent
wrap
which may be approximately one percent
wrap-up
insurance work. Insurance companie generally look for projects with
of the project’s construction value.
panies
the size of the
On a $150 million construction
at lea
least $100 million of hard construction
project should be a
120
w
project (and assume for a moment $120
cost, which
is a good rule of thumb for
ne
m
million in hard construction costs) one
risk managers,
as well. While focusing
key
consideration
in
7.2
might expect to see approximately $7.2
on th
the critical mass issue, though, one
shou
million in contractor insurance costs
should
not lose sight of the hard condeciding whether to
mple
struc
included within the $120 million. Simple
struction
cost and its relationship to the
go with a wrap-up
overa project budget. By being able to
logic dictates that by using economiess of
overall
unde
scale, the risk manager should be ablee to
underwrite
larger projects, insurance
insurance plan.
comp
purchase a single insurance program for
companies
can more easily spread their
the entire project for less than that ﬁgure
risk aamong the larger numbers. Smaller
ng a
proje will not yield the level of savings
by emphasizing safety ﬁrst and having
projects
necessary to the owne
strong claims management program. Rather than paying
owner when considering the “risk” of an
the contractors a “ﬁxed price” for their insurance in a nonupswing in cost stemming from poor safety results.
wrap-up scenario, a wrap-up program can be designed
While there are circumstances under which one might
whereby the ﬁnal cost of the wrap-up will be greatly
consider wrap-ups on much smaller projects, the size
attributed to general liability and workers’ compensation
of the project should be a key consideration in deciding
losses at the project site.
whether to go with a wrap-up insurance plan.
Wrap-ups also oﬀer a greater ability to control coverThe reason the proper wrap-up construction cost is so
age and limits. This is particularly true in residential conimportant is that an institution’s anticipated on-site labor
struction, where wrap-up insurance may be the only way
will become a factor of that ﬁgure. Miscalculating the projto ensure that the contractors have residential construcect cost will lead to problems with the payroll calculation.
tion insurance. Today, many contractors’ insurance policies
As a side note, on-site labor only refers to unburdened
have residential exclusions and other coverage restrictions.
payroll or W-2 wage rates.
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Another rule of thumb is that on-site labor should
The Balance Sheet Effect
be anywhere from 18 to 25 percent of hard construction
Wrap-ups can be viewed as one big balance sheet. The
dollars. Depending on certain factors, some projects could
ultimate cash savings of a wrap-up program can be illusbe higher or lower than the given range. If a risk manager
trated in the following formula:
did not know better, he or she may take an arbitrary 20
Subcontractor Deducts (or Alternate Adds) - Cost of
percent of the $150,000,000 and estimate the payroll to
Wrap-up Insurance Program = SAVINGS or (LOSS)
be about $30,000,000.
However, ﬁrst risk managers need to consider what
Hopefully, at the end of the day, the college or univercost items in the construction budget will have a payroll
sity will realize a savings. However, this is not a guarantee.
element assigned to them. Wrap-ups traditionally do not
To get the program oﬀ to a good start, one should be
ricainclude any oﬀ-site work, such as fabricainvol
involved
at an early stage, particularly
cial
tion of steel or manufacturing of special
durin contract formulation and the bidduring
aken
machinery. This analysis should be taken
ding process. It is at this time an instituWrap-ups
can
be
he
one step further by understanding the
tion w
will be able to review the indemnime
cati clause, insurance requirements,
simple diﬀerences between what some
ﬁcation
viewed as one big
udget
would call a “project budget” and a budget
and bbidding instructions, as well as have
we use for wrap-up qualiﬁcations. The
The
an op
opportunity to examine the potential
balance sheet.
“dedu
project budget will generally include cost
“deducts”
or assets as they are called. This
Hopefully, at the
items for both hard and soft costs, as well
is an important task that needs to be
urunde
as special purchased items, such as furunderstood
in terms of the particulars
end of the day,
cks
niture. Hard costs are deﬁned as “bricks
that ggo into the analysis.
osts.
and mortar” or subcontractor trade costs.
the college or
tecInsu
Soft costs include costs such as architecInsurance
Credits
university
will
ess
tural, engineering, and legal fees. Unless
If an institution is not diligent in obtainber
th proper insurance credits from the
an institution can put a payroll number
ing the
realize a savings.
ider
subco
to a cost, chances are it will not consider
subcontractors,
it will have under-funded
pr
soft costs in the wrap-up budget.
its
program.
A
subcontractor
will norHowever, this is not
n’s
The lesson here is that one person’
mally include its maximum cost of insura
guarantee.
deﬁnition of “project cost” may not
ance in the bid when estimating the cost
ed
p
necessarily be the same as the required
of a project.
When a contractor enrolls in
wra
deﬁnition for wrap-up consideration..
a wrap-up
program, the owner provides
It is a good idea to take the extra timee
and ppays for the insurance through the
to review carefully the construction budget and separate
wrap-up. Therefore, there is no need to include the cost of
hard costs from the soft costs. A further reﬁning of the
insurance in the contractor’s bid.
hard costs will be necessary to eliminate those hard costs
This exercise can be accomplished in two ways. Knownot included in the wrap-up. In other words no on-site
ing that a wrap-up will most likely be implemented, the
labor will be applicable to those costs. Only by doing this
owner can require the contractor to bid the job “ex insurexercise will a college or university risk manager calculate
ance” and then ask for an alternate bid price from the
a realistic project cost and thereby establish proper cost
contractor for the inclusion of their insurance costs (see
parameters for the wrap-up.
Figure 1). This accomplishes two things. First, in the event
the wrap-up is not implemented, the owner knows what
to add to the contractor’s bid for the cost of the contractor’s insurance. Second, the owner has an insurance cost
(an asset) it can verify and use in its balance sheets.
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Other times, the owner may require what is commonly
known as an “insurance deduct” (see Figure 2). In other
words, the contractor will originally include the cost of
their insurance in the bid and will then deduct the cost
of insurance and provide a change order credit back to
the owner. Add alternates can provide the simplest way
to substantiate the reduction of the contractors’ insurance costs. However, while the deduct method may be
more time consuming, it could allow for the best veriﬁable
result. Either way, the contract language and bid documents need to be clear regarding the methodology of the
bidding process. Following are some pros and cons of both
methods.
FIGURE 1: ADD ALTERNATE
ADVANTAGES
•
•

•
•
•
•

Less threatening to
the contractor
Levels the playing
field by removing
experience modifiers
Better able to
authenticate “credit”
Simplifies bidding
process
Preferred on public
projects
Competitive forces
allow for Add
Alternates to succeed

DISADVANTAGES
•

•
•

•

In the event that wrapup insurance is not
selected, contractors
may be noncompetitive
based on “gross” bid
Takes away negotiating
tactic from the “buy”
Begs the question, “Was
the insurance really
taken out of the bid?”
No change order
implemented because
the cost of insurance
has already been
eliminated. In essence,
no “cash” credit goes
back to owner as in
the “insurance deduct”
method. You are
trusting that the proper
insurance amount was
taken out of the bid.

FIGURE 2: INSURANCE DEDUCT
ADVANTAGES
•

•

Can be used as a
negotiating ploy
during the bidding
process
Deducts are real
dollars back to the
sponsor in the form
of a credit to the
contract price

DISADVANTAGES
•

•
•
•

•
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Once the insurance
number is in, it is
difficult to get out
A threat to contractor
Deducts take additional
time to negotiate
A high deduct could be
due to a high experience
modification
Low bidder could be the
most unsafe bidder

The Contractor Insurance Cost Worksheet
No matter what methodology an institution selects, it is
critical to properly verify the bid deducts or adds provided
by the contractor. To accomplish this task, risk managers can use the “Contractor Insurance Cost Worksheet.”
A brief overview of the information required will help
explain the detailed nature of this process.
There are usually three cost elements that make up a
contractor’s cost of insurance included in a bid. The three
most common forms of coverage for which an owner
needs to obtain credits when implementing a wrap-up
are workers’ compensation, general liability, and umbrella
insurance. There may also be exceptions based on the
particular insurance requirements of a project, such as
environmental insurance, marine coverage, and professional liability.
Workers’ Compensation
Following are some of the items required to verify the true
cost of insurance from the worksheet.
• WC Class Code—The workers’ compensation code
is necessary in order to verify that the trade contractor is using the proper coding for the particular project. A contractor using a code that may not
reﬂect the actual job scope could be (although not
intentionally) understating their insurance credit.
• Estimated Payroll—The estimated payroll is the
most critical information needed. Just as a miscoding can understate the contractor’s cost of insurance, an understatement of payroll has the same
eﬀect. Because a contractor’s insurance cost is
usually based on labor, one can see how important
it becomes. Additionally, in certain jurisdictions
there are questions as to the ability of the owner
to obtain additional credits from the subcontractor at the end of the project when the payrolls are
audited.
• Experience Modiﬁcation—A contractor can lower
its estimated insurance cost by the utilization of
an experience credit obtained from the Compensation Rating Board. In turn, however, the contractor’s insurance credit back to the owner will be
higher with a debit experience modiﬁcation. The
experience modiﬁcations can be veriﬁed by the
rating board with a simple letter of authorization

•

that allows the user a right to the data.
State Assessments—Many states have insurance assessments that are applied to premiums. It is only
right that the owner have an opportunity to recapture these amounts in the insurance credits. To
the owner, this (in many states) becomes a trade
oﬀ because the owner will also be assessed by the
insurance company underwriting the wrap-up.

premium for bid credit purposes. It is important that the
contract documents are clear regarding this issue. There
should be no surprises to the contractors.

Project Termination
While many people use the terms “termination” and “closeout” interchangeably, there are distinctions to be made
between the two. A closeout refers to the point in time in
a wrap-up insurance program when all claims have been
General Liability
settled or a buyout has been negotiated by the insured and
The key elements in general liability insurance are the
ﬁnal audits have been paid and accounted for. Some nonout actually seeing the
rates and payroll information. Without
insurance people refer to this as a closeout of the construcmecontractor’s insurance policy, it is sometion aaccounting books.
bilO the other hand, a wrap-up termiwhat diﬃcult to verify the general liabilOn
ion
natio deals with the end of the wrap-up
ity information. Workers’ compensation
nation
While many people
ta
polic after which time all on-site conis simpler to verify with the given data
policies,
tracto will be responsible to use their
because it is statutory as prescribed by
tractors
use the terms
ers in
the state. For example, all steel workers
own insurance coverage for as long as
“termination”
a given state start out with the same rate.
they are on the site, except for extended
ctive
comp
General liability rating is more subjective
completed
operations. Policies will no
and “closeout”
me
longe be in eﬀect for the wrap-up desigand rated by the underwriter. The same
longer
goes for umbrella coverage, which is a
nated location, so all parties involved in
interchangeably,
ﬀ
p
subjective rate that is usually based oﬀ
the program
will need to look elsewhere
there
are
distinctions
mco
the general liability premium. It is comfor coverage.
Just to reiterate, while the
polic may be canceled, the ﬁnancial
mon to request a copy of the rating page
policies
to be made between
aspec of the program continues, including
from the contractors’ general liability
aspect
et.
policy in order to verify the worksheet.
claim
payments from previous losses, losses
the two.
ghincur but not reported, premium payThis process will continue throughincurred
od.
ment arising from the ﬁnal audit, and, of
out the term of the construction period.
ments
cours collateral obligations.
Contractors come and go throughoutt the
course,
erify and sign oﬀ on
project, and it takes time to review, verify,
these insurance costs. However, by being so diligent, the
When to Terminate the Wrap-Up
owner will beneﬁt by having a more proﬁtable program.
The question of when to terminate the wrap-up elicits
many diﬀerent responses. Perhaps this is because the only
Umbrella Insurance
place the topic is discussed in the policy is the trigger for
The biggest challenge most contractors have is that their
the extended completed operations coverage. That trigger
umbrella premiums are ﬂat. No matter what their sales
generally commences at the time the project is put to its
are at the end of the policy period, the premium stays the
intended use.
same, unlike workers’ compensation and general liability
There is no mandate that advises when to terminate
insurance. The contractor will not get any “credit” from
the wrap-up. Rather than being driven by policy terms, it
their umbrella underwriter for those projects which are
has been customary to conclude upon substantial complewrap-ups. The bottom line is institutions may get push
tion or intended use (perhaps with a temporary certiﬁcate
back from the contractors. Recognizing this, some sponof occupancy or a permanent certiﬁcate of occupancy)
sors of wrap-ups take an arbitrary credit of 20 percent of
or simply wait until the punch list work is completed. At
the general liability premium to represent the umbrella
times, wrap-up sponsors hold oﬀ on owner-controlled
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insurance program (OCIP) terminations as long as possible to avoid the contractor policy wrap exclusions that
may apply on warranty and punch-list work. Having noted
these concerns, however, it is also important to recognize
that the longer the wrap-up is kept open, the greater the
potential for new claims. In short, when to terminate a
wrap-up is more a matter of preference than a dictate of
policy terms and conditions.
No matter what method an institution utilizes to
determine wrap-up termination, administrators should
confer closely with the project team as to where they are
in the construction timeline. It is very helpful, for example,
to review the requisition reports with the project team to
achieve a better understanding of percentage completion
and what the next 30- to 60-day “look ahead” reveals.
Contractual Issues
It is customary for a wrap-up insurance addendum to replace the standard insurance requirements of the construction contract. As it relates to the subject at hand, there is
a contract clause that addresses the issue of an “owner’s
election to modify or discontinue the wrap-up.” The sponsor cannot arbitrarily decide on a Friday to terminate the
wrap-up on Monday when it is contrary to the contract
document. Here is typical wording that dictates the terms
of the wrap-up termination:
Owner may, for any reason, modify the OCIP
coverages, discontinue the OCIP, or request that
Contractor or any of its subcontractors withdraw
from the OCIP upon thirty (30) days’ written
notice. Upon such notice, Contractor and/or one or
more of its subcontractors, as speciﬁed by Owner
in such notice, shall obtain all (or a portion thereof
as speciﬁed by Owner) of the insurance coverage
previously provided by the OCIP. The reasonable
cost of obtaining such insurance shall be reimbursable to Contractor by Owner. The form, content,
limits of liability, cost, and the insurer issuing such
replacement insurance shall be subject to Owner’s
approval.
Administrators should let the contract terms dictate.
This is another reason that the 30- to 60-day look ahead
is critical when determining a point in time to discontinue
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the wrap-up, especially in light of the notiﬁcation requirement.
Trigger for Extended Completed Operations
Once the wrap-up terminates, all insurance policies are
canceled as of that date. This presents a signiﬁcant problem for any completed operations claims that arise after
the program termination and, more speciﬁcally, after the
project is put to its intended use. If there were a completed
operations loss at that point, there would be no wrap-up
policy in place to cover that claim. It should be noted that,
in many states, statutes of repose govern the period after
work concludes when suits may be commenced.
Accordingly, wrap-up insurers will provide an “extended completed operations” endorsement. It is important to
note that the terms of this endorsement are included in
the general liability wrap-up policy. There is no separate
or subsequent wrap-up policy issued post-construction to
cover a completed operations claim. Therefore, it is important to understand the implications of this endorsement
and how it aﬀects the wrap-up after termination.
Most insurers use manuscript endorsements for the
extended completed operations coverage. The ﬁrst point to
understand is that there is no additional coverage for any
new construction that may take place on the project site
after the policy terminates. However, under the Insurance
Services Oﬃce, Inc. (ISO), commercial general liability
form, Section V—Deﬁnitions: 16. “Products-completed
operations hazard” ... “work that may need service, maintenance, correction, repair or replacement, but which is otherwise complete, will be treated as completed.”
The extension endorsement must be read very carefully
as no two endorsements are exactly alike. There are some
similarities, however. It is customary that the aggregate
limit as stated in the endorsement remains the same for
the term of the extension period. If you have a 10-year
extension period, the aggregate does not reinstate annually. It is a single aggregate for the entire term. In addition,
the wording in the endorsement needs to track the type of
wrap-up, that is, single project versus multi project.
Questions are best anticipated in clear policy language.
Do all the projects (in a multi project wrap-up) need to
ﬁrst be completed for the trigger to take eﬀect? Does each
project in the program stand on its own as they relate to
the trigger? The endorsement should be very clear and

speciﬁc. If not properly endorsed, the aggregate may be
owner? The point to emphasize here is that it is important
fully exhausted before most of the projects have been comto ask—and answer—these questions in advance.
pleted. While it is true that potentially the excess could
drop down, the excess policies must also follow form with
Contractor Warranty Work
the primary program. It is important to carefully review
One cannot have a wrap-up termination discussion withthese during negotiations prior to binding.
out discussing coverage for warranty work. The contracTake care that the trigger itself is clear as to its intent
tor’s wrap-up exclusion is part of contractors policies. The
leted
probl
to step in and pay an extended completed
problem arises when a wrap-up termirsenates and the contractor needs to return
operations claim. While not all endorseordto the
th site to do repair or warranty work.
ments are alike, the typical trigger wordHow long does the
oject
The “premises-operations” exposure
ing states “when that portion of the project
(i.e., a tool injuring a passing pedestrian)
is put to its intended use or a temporaryy
contractor need to
for the
th returning contractor will not
or permanent certiﬁcate of occupancy iss
protect
or
maintain
be covered
co
issued.”
once the wrap-up policy is
taterm
Parties have litigated the interpretaterminated. As for the contractor’s own
the completed
ant
insur
tion of this language, but it is important
insurance, many wrap-up exclusionary
eendo
to note that the trigger needs to correendorsements are very broad in nature
work? Once the
eing
and m
spond to the type of project that is being
may not intend to cover the contraccontractor’s work
ngle
tor when
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Lastly, there is the issue of completed operations work
done during the warranty period. As discussed above, the
ISO form considers repair and warranty work on previous wrap-up construction at the site as part of the completed operations deﬁnition. Contractors need not worry
about that coverage because they are still protected by the
wrap-up for the completed operations extension term. The
only concern, therefore, remains the premises-operations
exposure.
Conclusion
Wrap-ups are a very specialized topic with numerous
twists and turns. For those who have never participated
in such a program, all this may appear as complicated as
a foreign language. However, it is important to remember
that it is not only about insurance. It helps to have other
skill sets and knowledge, including an understanding of
construction contracts and certain construction terminology. By knowing what actually occurs on the job site, risk
managers will be able to better understand and appreciate
wrap-ups.
The “internal selling” of a wrap-up to an institution’s
chief ﬁnancial oﬃcer is one thing, but wrap-ups usually
must also have the approval of the construction employees. This is where a good understanding of the basics
comes into play. The issues addressed in this article should
provide risk management professionals with the conﬁdence to successfully sell this to any business unit within
an institution of higher education.
Once an institution of higher education embarks on
its ﬁrst wrap-up, hopefully they will soon understand
the “wonderful world of wrap-up insurance.” It is a great
journey!
Additional Resources
This article is based on “Wrap-Ups and the Issue of Critical Mass,” “Wrap-Ups and the Balance Sheet Eﬀect,” and
“Wrap-Ups and Their Inevitable Termination,” which
were written by the author and published as expert commentary on the website of the International Risk Management Institute, Inc. (www.IRMI.com).
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Living things have been doing just that for a long, long time.
Through every kind of disaster and setback and catastrophe.
We are survivors.
—ROBERT FULGHUM (1937– ),
AMERICAN AUTHOR

Back to School: Protecting a University’s Revenue Stream
Following a Property Loss or Catastrophe
Arnold F. Mascali, InStar Services Group
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some of the key provisions of typical property policies and

URMI A Journal 2012

83

of or damage to property, including personal property in the open (or in a vehicle) within 100 feet,
at the premises which are described in the Declarations and for which Business Income Limit of
Insurance is shown in the Declarations. The loss or
damage must be caused by or result from a Covered
Cause of Loss.3

time element provision, including extra expense, an insurer
could argue the university would not be entitled to the
$21 million in extra expense or other time element claim
because the university did not totally cease operations.
This result might seem bizarre – a university actually
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that have avoided the issue by straining to ﬁnd that the
For example, in Dillard University v. Lexington Insurpolicyholder actually did cease operations completely, even
5
ance Co., the university’s campus was severely damaged
momentarily, before trying to mitigate its losses. Arguably,
by Hurricane Katrina. The school administrators sought
the total cessation requirement was aimed at small busito continue operations by leasing space for classrooms,
nesses that depend upon one location for their income,
housing, and administrative oﬃces at nearby hotels. In
without which operations could not continue. However,
addition, Dillard arranged for temporary use of Tulane
with the advancements in modern technology, it is hard
University’s science labs and library. These and other
to imagine any substantial or sprawling business enterexpenses incurred by Dillard, reportedly exceeding $21
prise that could not continue at least some portion of its
million, were aimed at keeping the university operating
business remotely or through some alternative approach.
and reducing potential income losses. If Dillard’s policy
A hotel could still take reservations for future dates even
required a total shutdown of the university to trigger the
though it was presently damaged; a law ﬁrm could still bill
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hours away from an oﬃce that sustained a loss; a manufacturer could shift its processes to another line if one
were damaged. These businesses technically would be continuing in operation, but it would be hard to imagine the
damage suggested above would not still impact income.
Yet cases across the country tell us business interruption
coverage may not be triggered in these circumstances. It is
submitted that the total cessation argument undermines
a central purpose behind business interruption coverage,
that is, to protect against income losses sustained from
property damage during the period in which that property
is repaired or replaced.
If a university sustains a large property loss, the impact
of the trigger of business interruption issue could dramatically alter a university’s ﬁnancial results. One might
imagine a ﬁre or other peril damaging a signiﬁcant university revenue source (e.g. sports arena, bookstore, cafeteria,
concert or music hall) that would not shut down university operations but that could signiﬁcantly impact revenue
ﬂow during the period of interruption. Fortunately, there
is a solution.
Rather than rely upon the uncertainty of judicial
decisions exposing a university to a potentially uninsured
interruption of an income stream, the insurance industry
drafting organization itself has recognized the misapplication of the trigger of coverage and has crafted alternative
language that should resolve the quandary. The Insurance
Services Oﬃce now includes a deﬁnition of “suspension” in its property forms, clearly stating that a suspension can mean either “the slowdown” or the “cessation” of
the insured’s business activities.7 This is not additional
coverage or an extension to existing coverage; rather, it
is a clariﬁcation of existing coverage, and thus modiﬁcation should not be controversial. Risk managers need to
review the coverage trigger with their broker or insurance
consultant and ensure there is no unintended exposure.
Many carrier forms still do not deﬁne “suspension” and,
therefore, leave open the potential for an insurer to raise
the total cessation requirement. Purchasing insurance that
triggers income coverage only when a university’s operations totally cease could render the business interruption
coverage illusory, especially for universities with sprawling
properties at various geographic locations. As one industry veteran warns: “Get the [trigger] wording modiﬁed or
change insurance companies.”8

Period of Restoration
Once coverage is triggered, a university claimant must
then demonstrate it suﬀered actual loss of income during
the period of restoration, also known commonly as the
period of indemnity. Business interruption coverage falls
within the “time element” portion of the property policy
and is conditioned upon certain time constraints and limitations. Perhaps because it is embedded within the income
coverage section and is not overtly limited to a pre-set or
scheduled number of days, the period of restoration may
be the most overlooked time condition in the property
form. Along with the rate of a loss, the period of restoration has the greatest impact on the amount recovered
under the policy because it determines the length of time
for which an income loss can be claimed.
There are many variations of the deﬁnition of the
period of restoration, and the prudent university risk
manager needs to review the provision to understand the
protection it aﬀords. The essence of these provisions is to
provide a standard of potential replacement time which
can be computed without too many vagaries or outside inﬂuences. A sample period of restoration provision familiar
to insurance practitioners follows:
The measure of recovery or period of indemnity
[or restoration] shall not exceed such length of
time as would be required with the exercise of due
diligence and dispatch to rebuild, repair, or replace
such property that has been destroyed or damaged,
and shall commence with the date of such destruction or damage and shall not be limited by the date
of expiration of the policy.9
Simply, if university property is lost or damaged as a
result of a covered peril, the period of restoration limits
the time within which the university can recover income
losses. It is critical to note that this timeframe is a hypothetical or theoretical period; the key timeframe within
the deﬁnition of the period of restoration is the “length
of time as would be required.” Many insureds wrongfully
believe that a business income loss is covered through the
actual time property is repaired or replaced – it is not.
Through the adjustment process, it will be determined
what length of time normally would be considered reasonable to repair or replace the damaged property, and that
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projected duration will be used to calculate a policyholder’s loss of income.
As one might surmise, the estimate of the time that
should be required to repair or replace damaged or lost
property can become a hotly contested item. The phrase
“with due diligence and dispatch” is undeﬁned in most
policies, but it leaves the policyholder with a very diﬃcult
standard to meet – act expeditiously to repair or replace
property caused by an unanticipated event, but be judged
by a hypothetical or theoretical critical path that does not
account for mistakes, honest errors in judgment, unforeseen impediments or challenges, or delays due to events or
actions beyond the control of the policyholder. It is interesting that most courts still consider whether an insured
actually exercised due diligence and dispatch, even though
the period of restoration speciﬁcally refers to a hypothetical period. The insured’s actual conduct in responding to a
loss ought to be irrelevant, but often it is the centerpiece of
examination.
One inevitable reality a university might face in
responding to signiﬁcant property damage is the involvement of government regulators and oﬃcials. The insured
has no control over the actions or timeliness of these third
parties, yet without appropriate policy protections, the
conduct of these oﬃcials or the enforcement of a code or
ordinance could lead to substantial delays in completing
repairs or reconstruction and, therefore, uninsured losses.
Some policies speciﬁcally exclude any increase in the
deﬁned period of restoration attributable to government
intervention:
“Period of Restoration” does not include any increased period required due to the enforcement of
any ordinance or law that:
1. Regulates the construction, use, or repair, or
requires the tearing down of any property; or
2. Requires any insured or others to test for,
monitor, clean up, remove, contain, treat, detoxify, or neutralize, or in any way respond to
or assess the eﬀects of “pollutants.”10
Assume for the moment the university property was
partially damaged by a ﬁre, but the entire structure was
not impacted by the peril. Generally speaking, the period
of restoration would run from the day of the loss until the
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damaged portion of the building could be repaired, with
the exercise of due diligence and dispatch. If, however,
local building codes required demolition of the entire
structure, the additional time required to comply with the
demolition order and to reconstruct the entire structure
would be excluded from the period of restoration. This
additional time could be extensive, and the loss of income
during that additional period would be excluded from
coverage.
The university risk manager should consider the dramatic impact of failing to procure coverage for “code and
ordinance.” A simple endorsement to the property policy,
this coverage can increase the period of restoration to
include any delay caused by the enforcement of a building
code in eﬀect at the time of the loss.11 One commentator
suggests that code and ordinance coverage “is the most important business income coverage endorsement.”12 Tuition,
fees, or other business income losses would be protected
under this endorsement or extension of coverage through
the time period required to meet the standards of any
code or ordinance.
The Accrual of a Business Income Claim
The majority of disputes between policyholders and
insurance companies evaluating business interruption
claims center around the start and end date of the period
of restoration, because these represent the parameters of
a claimable income loss. Equally important in the analysis
is the determination of the date upon which the income
losses accrue. Many courts have held that an income loss
needs to be incurred within the period of restoration in
order to be properly claimed under the business interruption provision. For example, one court held:
[The policyholder’s] recovery must be restricted
to the loss of income that would have been earned
during the reconstruction period, even though
there may have been a substantial additional, but
uninsured, loss consisting of reduction in income
subsequent to the date of full restoration. It is common knowledge that a business interruption for
any extended period may, and often does, result in
a loss of customers, some for a short period, some
for longer periods and some permanently. A “cut
oﬀ ” date is a necessity. Otherwise, claims would be

opened to a degree of speculation which would be
absurd. There would be no available method to
determine with any degree of accuracy the amount
of such losses (emphasis added).13

Fiterman Hall on September 11, 2001, as a result of the
terrorist attacks. The building was located just south of
the university’s main campus and was used for classrooms
and oﬃces. According to published reports, the cost for
temporary classroom space exceeded $27 million, includThe cut oﬀ date to which this court presumably
ing the costs for temporary trailers, partitions for existing
referred is the date upon which the damaged property
space, and rented space at nearby locations.17 In light of a
pre-existing space issue for CUNY, the loss of Fiterman
is repaired or replaced. Although this is fundamentally
Hall, which serviced 6,000 students, had a “big impact” on
a correct statement, it disregards the reality that some
the school.18
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and included layoﬀs in faculty and cuts to academic and
Moreover, it is not only tuition revenue that can be lost
16
athletic programs.
beyond the period of restoration. When Tropical Storm
It is not only natural disasters that can cause the
Allison struck Houston in June 2001, it caused signiﬁcant
destruction leading to income losses for universities. The
ﬂood damage to the city’s medical center district, includCity University of New York’s (CUNY) Borough of Maning the Baylor College of Medicine and the University
hattan College suﬀered a very signiﬁcant property loss
of Texas Health Science Center at Houston. More than
when World Trade Center 7 collapsed into the school’s
30,000 research animals, computer data, research records,
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legal precedent for this approach, albeit under analogous
and tissue samples were reportedly lost in the ﬂood.19 The
circumstances.
loss of the value of that research and accumulated data
In Gates v. State Automobile Mutual Insurance Co.,21
conceivably could extend years, if not decades.
a tornado damaged a furniture store. The policyholder
Restricting these types of income claims to revenue
sought business interruption coverage for the eight-month
lost only during the period of restoration might not fully
rebuilding period. In the claim presented to the insurreimburse universities for their business interruption conance company, the policyholder sought reimbursement
nected to that event. Moreover, this limiting application
not only for the payments on contracts that would have
fails to account for the normal business activities of unibeen received during this period, but also the entire value
versities and the realities of their income streams. Another
of sales contracts that would have been signed during the
approach is warranted.
same time, even though those payments
Forensic accountants, insurance
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ness, stating that “losses covered by business interruption
This approach satisﬁes a basic precept of business ininsurance should be determined in a practical way, having
terruption insurance: to put the insured in the position it
regard for the nature of the business and the methods
would have occupied if the interruption had not occurred.
employed in its operation, in order to give practical efAssuming all other variables are excluded, a university
fect to the intentions of the parties and the purpose of
that loses students resulting from a property damage event
the insurance as evidenced by the terms, conditions, and
should have coverage for the loss of tuition and fees from
provisions of the policy.”23 The court proﬀered that its dethose students. Losing a student in year one, when data
cision did not prohibit or preclude the insurance company
demonstrates such student would normally matriculate for
from oﬀering evidence of double recovery or attacking the
four years, is a loss of four years’ worth of revenue. There is
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insured’s method of calculating the losses, thus negating
any concern of potential abuse or fraud.
Furthermore, in W.V. Realty Inc. v. Northern Insurance
Co.,24 the policyholder operated a combination motel,
restaurant, and banquet hall facility that suﬀered business
interruption when its roof collapsed from accumulated
snow. The parties agreed on the scope of damage and, for
argument’s sake, the period of restoration, but disagreed
on the amount of income losses incurred within that
period. The insurance company limited income losses to
the time to repair the roof, estimated at six months. The
insured, however, contended that it was entitled to coverage for events canceled during the six-month period, even if
those events were to occur after that period. Moreover, the
insured sought indemnity for weddings and banquets that
would have been contracted during the six-month period of
restoration. Historically, these events were booked at least
14 months in advance, and without a hall to show to prospective customers presently, the policyholder would suﬀer
losses well into the future. An appraiser apparently agreed
that the nature of the insured’s business required coverage
for all losses attributable to the roof collapse, both present
and future, and awarded the insured the full amount of
income coverage available under the policy.25
The ultimate goal in construing an insurance policy
should be to satisfy the reasonable expectations of the parties when entering into contract. Therefore, it seems quite
reasonable to analyze the nature of the insured’s business
to give practical eﬀect to the insurance policy. In E Eric
Guirard Assocs. v. America First Insurance Co.,26 the insured
was a plaintiﬀ ’s personal injury law ﬁrm whose oﬃces were
damaged by Hurricane Katrina. Unlike larger law ﬁrms
that billed clients at a pre-determined hourly rate, this insured ﬁrm only charged clients on a contingency fee basis.
Fees associated with work at any given time would not
necessarily appear on the insured’s accounting records until
well after the work was completed. The law ﬁrm argued it
was entitled to reimbursement on cases that would have
been resolved during the period of restoration, generating
immediate fees. Also, the insured claimed it was entitled
to the diﬀerence in new business, or client sign-ups, lost
during the rebuilding period, which would have generated
future fees. The court concluded the insured could recover
both streams of income if proven to a jury, suggesting the
nature of the insured’s business dictated such as result.

The university policyholder should be treated similarly.
The loss of an identiﬁable student in year one, who was
expected to matriculate in four years based upon credible
historical data, should result in four years of business income coverage. A simple evaluation of a university’s income
stream would alert any insurer of the potential for longtail losses, so there can be no claim of surprise. Moreover,
sublimits on the amount of income coverage payable by a
carrier oﬀer a safeguard for the insurer to limit its losses.
This approach more closely follows the university business model and would give greater meaning to the income
coverage designed to protect that model.
Another Solution:
The Extended Period of Indemnity
It is clear that a university’s business interruption
exposure could extend beyond the ordinary period of
protection aﬀorded under normal property policy limits.
If a university is limited to recovering income losses
only for the length of time it takes to repair or replace
the damaged property, that university could face income
shortfalls in future years. As with the trigger of coverage
issue, a risk manager needs a more certain solution to
limit long-tail losses than current case law provides. The
Insurance Service Oﬃce has recognized this potential
uninsured exposure, stating “[t]raditionally, Business
Interruption policies have contained an important time
limitation: [the policyholder’s] recovery is limited to the
period of time it takes to restore [its] damaged property
to the condition that existed before the loss. Obviously,
this period may not be the same length of time that it takes
[the policyholder] to resume its normal sales or production”
(emphasis added).27 To address this future loss, business
interruption policies can oﬀer an extended period of restoration, commonly known as the extended period of indemnity (EPI). It is possible that no insurance program
needs this protection more than the risk management
program of a college or university. As discussed above,
the very nature of the tuition-based revenue dependency
model of a university, which seeks to retain that income stream longer than most any other business could
reasonably expect, requires extraordinary consideration.
The EPI goes a long way to providing that protection.
Typically, EPI coverage commences on the date the
damaged property is actually repaired, rebuilt, or replaced
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and business operations are resumed and ends either
on the date business operations should have returned to
pre-loss levels or some speciﬁc maximum number of days
(usually 30, 60, 180, or 365). For example, a university
that sustains a catastrophic loss to multiple facilities and
buildings as a result of a storm experiences a drop in
enrollment rates, transfer rates increase, and both metrics
can be connected to the event. If the property damage
should be repaired within six months, the business income
loss may be measured only for those six months. However,
with an EPI of 365 days, that same university would be
covered for tuition losses for 18 months – six months
of ordinary period of indemnity and an additional 12
months. The EPI provides much more certainty for a university trying to recover from a devastating event because
it clearly deﬁnes the extended period during which tuition
and revenue loss can be recovered. In light of the exposure universities have seen in the last decade, protecting
revenue as the university recovers and ramps up to pre-loss
levels is a necessity, not a luxury.
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The beauty one can find in art is one of the pitifully few real
and lasting products of human endeavor.
—J. Paul Getty Pascal (1892–1976),
Industrialist and Collector of Art and Antiquities

The Fine Art of Insuring Fine Art:

How to Create a Fine Art Insurance Program that is a Masterpiece
Anne Rappa, Jeff Minett, Adrienne Reid, Linda Sandell, Lynn Marcin, Sarah Barr, Charles Harrison, and Deborah Peak, Huntington T. Block Insurance
Agency, and Simon Hornby, Crozier Fine Art Services

Abstract: While many campuses house valuable fine art
Step #1: Identify the Property to Be Insured
collections in more obvious locations, such as art museWhat art and objects are and aren’t covered? Under a fine
ums, galleries, and libraries, other important fine art pieces
art insurance policy, the Property Insured section is quite
may exist across campus in offices, departments, and even
broad. It provides coverage for works of art and extends
embedded into the buildings’ architecture. Having a clear
coverage to collections of a rare and historic nature,
understanding of where fine art items are housed on campus
such as natural history collections, scientific objects, and
is the first step for risk managers to verify that these valuable
historical/archaeological artifacts, along with the technipieces are insured adequately. This article defines seven steps
cal equipment needed to run an exhibition, such as video
any college or university risk manager can
monitors and projectors. Registration
take to identify artwork on campus, assess
papers and records are typically included,
the value of those pieces, provide guidance
as well.
What art and objects
to campus leadership on risk management
FIGURE 1: SAMPLE PROPERTY
are and aren’t
best practices, and procure the appropriate
INSURED LANGUAGE
level and type of insurance for the institu“Fine Art” means paintings, etchings,
covered? Under a
tion’s artwork.
drawings, photographs (including their

fine art insurance

frames, glasses and shadow boxes),
rare books and manuscripts, and other
bona fide works of art, or rarity, historic
value.

Introduction
policy, the Property
On your way to a meeting on campus,
you notice with some satisfaction the
Insured section is
steel sculpture on loan from an important donor has been installed. Beside the
Step #2: Identify Where Your Fine
quite broad.
sidewalk is a colorful poster announcArt Collections Are Located
ing the opening of a collection of rare
The next step is locating all of the variAudubon prints that will be appearing
ous works of art on campus. While some
in the library’s exhibit space. Then as you turn the corner,
pieces are fairly obvious, such as those located in the art
you notice a Tiffany stained glass window on the engineermuseum, exhibition spaces, and special collections in the
ing building appears to be cracked. As you walk up the
library, pay careful attention during the discovery process
steps to the meeting hall, a distressed colleague calls your
to less obvious departments that may have collections of
mobile to inform you that a pipe broke in the museum
which you are unaware.
gallery, and there may be water damage to the university’s
There is an expectation by insurance companies that
works of art stored in the basement.
the insured maintains adequate records of its collections.
You pause. From an insurance perspective, everything
Underwriters will not require the college or university to
is in good hands. Isn’t it?
provide a complete inventory of every object it owns or
This article will help provide what all insurance seeks
has on loan. Typically, underwriters require a review of
to impart: peace of mind. Using a step-by-step process,
the highest valued works from collection records located
you will be able to better identify the art work on camin primary campus locations. To protect the institution
pus and where it is located, assess its value, and provide
from risk of loss, these collections should be periodically
recommendations to ensure that the proper risk manageinventoried and the records updated for accuracy.
ment and insurance protections are in place so you know
To better understand the extent of your current expoeverything is in good hands.
sure, it is recommended that risk management, in concert
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with the college or university’s insurance broker, conduct
a campus-wide survey asking each department head to
identify and provide values for any fine arts for which they
are responsible.
Department Fine Art Survey
A fine art insurance policy does not typically contain a coinsurance provision. It is important that there be an intelligent exercise conducted to determine an appropriate limit
of insurance. Underwriters typically request approximate
collection value and the value of the top items associated
with the collections. College or university risk managers
should know where their institutions’ exposures are and
what the approximate total values are of individual pieces
or collections at each location to appropriately document a
loss in the event of a claim.
The institution’s “known” collections, such as those
in the campus museum, are obvious. Begin by reaching
out to the departments housing other collections to get
more detailed information about their fine art exposures
and protection efforts. Each department housing artwork
should maintain an updated artwork inventory, facility
report, and art handling procedures on file. The risk management department can work to identify the top locations
that have reported significant artwork values so you can
work with your insurance broker to ensure that the proper
coverage limit and protections are in place.
Your survey should seek to answer the following
questions:
• Does the department have any fine arts, historic,
rare, or unique collections?
• Does the department borrow any works of art
from others for purposes of exhibition or academic
research?
• What are the specifics of each piece of art, sculpture, artifact, etc.? Descriptions should include
such details as the name of the artist, its title, the
year it was produced, the medium, dimensions,
and, if possible, a photo.
• Where is each piece of fine art located? Provide
the building, its address, the department head, and
his or her contact information.
• What is the total value of the collection? If the
respondent is unsure of the collection’s value,
disclose this and encourage best guess estimates to
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•

•

give risk management a first step in the information gathering process.
How is the collection protected from damage
occurring from fire, water, extreme temperatures,
and theft?
Where is warehousing located, and how is the
property protected?

Periodic Updates
After conducting the preliminary survey, the risk management department should maintain periodic communication with all departments that have a fine art exposure
to ensure that the information is current. Many college
and university risk management offices require an annual update from each location approximately 90 to 120
days before the fine art insurance policy renewal. These
updates should revalidate the total values of the objects
and include each location’s fire, security, and protection details. These periodic updates can help remind department
heads of the importance of maintaining updated collection
inventories and give them the opportunity to inform risk
management of any major changes, such as acquiring new
collections or deaccession of valuable objects.
Communication is critical when buildings are undergoing construction or major renovations that cause objects
to be moved, whether to another campus location or offsite. It is important to inform your broker and underwriter
of any construction project that may have a direct impact
on any particular collection or valuable object.
Your all-encompassing survey and periodic updates
will help you become better informed of campus-wide
collections in “known” and “other” locations and changes
to collection values so you can update your coverage with
your insurance broker. These simple recommendations put
you in the position of taking a proactive approach to risk
management so that you will not have to worry should a
claim occur.
Special Collections
Commonly located in campus libraries, special collections are usually kept in closed stacks which are physically segregated from the general circulation materials.
The objects in special collections do not circulate and are
usually stored in areas where temperature, humidity, and
light levels are carefully controlled and monitored. The

rarest, most valuable, and most fragile books, manuscripts,
Manuscripts
and archival materials are often housed in separate vaults
Early manuscripts are original letters and documents
within the secure special collections area. Most often there
written by hand, often on papyrus or other materials that
is special security in the form of upgraded alarm systems,
are no longer in general use. Modern manuscripts may
cameras, and closed circuit television to protect them from
be created using more recent tools, such as e-mail, word
unauthorized access, theft, and vandalism.
processors, or other electronic tools. Manuscripts may also
Campus libraries strive to find a balance between
contain material in other format such as posters, photoaccessibility and preservation of these special collections.
graphs, recordings, and videos.
As a result, access to these materials is
usually well-controlled and monitored.
Historic Archives
Typical security standards restrict access
Archived official records of a governRisk managers
to special collections to qualified students
ment, organization, or institution may
and faculty for research who must estabcontain letters, memos, reports, printed
should know where
lish borrowing privileges by presenting
publications, statistical data, phototheir institutions’
identification, letters of reference, or othgraphs, videos, audio recordings, and
er criteria in order to gain access. Materiphysical artifacts. Modern archives may
exposures are
als are usually requested in advance from
include more formats, including word
special collections librarians. Objects are
processed documents, e-mail, digital imand what the
usually viewed in special reading rooms
ages, and databases.
approximate
monitored closely by special collections
staff. In addition, purses, backpacks, and
The fine art insurance policy can also
total values are of
coats are checked or left outside of the
extend to:
reading area as a preventative security
individual pieces
measure. Often the use of gloves is reCommemorative Donor Plaques,
or
collections
at
quired while handling the objects and the
Alumni Walls, and Stained Glass
use of photography and writing impleWindows
each location to
ments is generally prohibited.
Usually, stained glass windows will be
Special collections typically fall into
inventoried on the fine art form and may
appropriately
the following categories.
have a higher deductible for loss or damage.

document a loss in

Rare Books
Gems, Jewelry, Natural History
the event of a claim.
This special designation is used for books
Objects, and Scientific Collections
that require special handling and/or
Even though a fine art policy provides
security due to age, historical importance,
protection for works of art, or objects
physical features, or sensitivity. Rare books may have
that are unique, rare, or have historic value, the policy
special bindings, illustrations, maps, or ownership history.
can also extend to insure other valuable objects if certain
They may be too fragile to circulate. Designation as a rare
security and/or underwriting standards are met.
book does not necessarily indicate that it is old or monetarily valuable, but rather it may be a book with research
Artist in Residence Programs
or intellectual value that would be difficult or impossible
Many universities and colleges host an artist in residence
to replace. First editions and limited editions may also be
program. The policy can be endorsed to specifically cover
designated as rare books.
the visiting artist’s supplies and their commissioned and
non-commissioned works in progress and when completed.
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Student, Alumni, and Faculty Art
Step #4: Assess the Value of the University’s Fine Arts
Many artists have not established themselves as marketSome members of the arts community, such as curators
able and, therefore, it is difficult to confirm the artwork’s
and academicians in museums and universities, may deem
value since nothing of comparable value exists. Because of
that it is not their role to assign monetary values on works
this, many institutions do not provide insurance coverage
of art. This is understandable as their primary mission is
for student created artwork. If a college or university is
to assess the importance of works of art in terms of culhosting an exhibition of artwork, it is best to have a loan
tural, social, historic, scholarly, and aesthetic significance.
agreement between the institution and the student artist
However, the fine and decorative arts, the rare books and
that explicitly states that the institution is not liable for
manuscripts, and all other collectibles that belong to a
any loss or damage or alternative language clearly expresscollege or university (or are on loan) represent significant
ing a clear dollar value assignment. In
financial assets and liabilities. As such,
the absence of a market value that can be
it is vital that a college or university has
supported by sales history or commercial
specialized fine arts/collections insurance
The
goal
of
an
records, dollar value attribution could
in force, which will provide not only acrepresent the cost of materials and labor.
curate financial protection but also added
appraisal is to
value services for the ultimate preservaStep #3: Assess the Institution’s
tion of the object.
determine the worst
Contractual Responsibility to Insure
Appraisals require time, attention,
possible scenario
Property of Others
and funding. Due to the sheer volume
If your institution borrows objects for
of individual items that are held as part
if
a
particular
exhibitions, research, or study on a long- or
of individual collections, few museums
short-term basis, a loan agreement should
are able to understand the total current
gallery, collection,
be in place for each individual loan. On a
market value of their collections. Therestorage area, or
typical stand-alone fine art insurance policy,
fore, few institutions insure their fine arts
the basis of valuation of the artwork is the
and special collections to the total value
off-site
facility
amount agreed to via the contract.
of their collection. However, having a
It is imperative that long-term loans
proper appraisal conducted is very useful
was completely
that have been at the institution for
in determining appropriate insurance
destroyed.
many years be periodically updated by
limits. Instead, the goal is to determine
the lender and the college or university
the worst possible scenario if a particular
to assure that the stated agreed value is
gallery, collection, storage area, or off-site
current and to avoid any disagreements
facility was completely destroyed. One
in the event of loss or damage to the art. Written or elecpart of this study is to arrive at the value exposed. Obtaintronic records should be accessible to authorized parties,
ing appraisals as part of this study is prudent.
and it is highly recommended that a copy of the inventory
If a college or university is unable to afford a complete
is kept off-site.
appraisal, they may have access to some funding. Many
In the past decade, loan agreements between a borinstitutions have researched and have found resources
rower and a lender have become more complex and, at
available that will provide financial support for specific
times, more difficult to implement. The loan agreement’s
appraisal and conservation programs. These funds are
importance has become heightened as the values of art and
granted to show the importance of the collections, both
collections have significantly appreciated, as has the prosfinancial and as a part of the educational experience. The
pect of potential liabilities being assumed during the loan
showcasing of these collections can attract additional gifts
transaction between parties. Specific detail in relationship
and funding.
to this subject can be found as Appendix A of this article.
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Colleges and universities may seek the assistance of a
qualified appraiser to determine:
• Retail replacement value for insurance
• Retail replacement value when loaning art to
another institution
• Current market value subsequent to a claim
• Fair market value for estimate revenue for deaccessioning purposes
• Fair market value of an art donation to a charitable
institution

Considerations When Choosing an Appraiser
Qualifications
Careful consideration should be used for getting the
most qualified person in their area of expertise. For
a large appraisal project, a firm with many experts
in different specialties is recommended. Appraisers
should comply with USPAP, a 15-hour continuing
education course and test which they complete every
two years. Appraisers should not have any financial
interest in the property for which they may appraise.

Selecting an Appraiser
As with any financial investment, it is recommended that
three sources are consulted. The appraisal process is a
working relationship; proper qualifications and experience
are imperative. Compatibility with scheduling and project
management style should also be taken into account.
Defining the project will determine what type of
specialist is needed. If you require old master paintings
valued, you would need a highly trained specialist in that
area. If the project is more for inventory purposes, then
a generalist may be suitable. Hiring the most appropriate appraiser reduces the amount of time required to
research the items and the current market so that even if
the appraiser charges a higher hourly rate, it could be less
expensive in the long run.

Fee Schedule
Is the fee based on an hourly basis or per item basis?
The fee should not be based on a percentage of the
outcome of the final value as this poses a serious
conflict of interest.

FIGURE 2: FINDING A CERTIFIED APPRAISER
Each of the following professional organizations has a
searchable database of qualified Uniform Standards of
Professional Appraisal Practice (USPAP) certified appraisers.
ORGANIZATION

WEBSITE

Appraisers Association of www.appraisersassoc.org
America
American Society of
Appraisers

www.appraisers.org

International Society of
Appraisers

www.isa-appraisers.org

Art Dealers Association
of America

www.artdealers.org/appraisals.
html

Additional Services
Once the appraisal has been delivered, it is preferable to
work with an appraiser willing to provide updated values
at your request. You want a professional who will notify
you if there is a dramatic shift in the marketplace which
requires updated values for the items contained in the
appraisal report. Likewise, you want an appraiser who
will make conservation treatment recommendations,
provide conservation referrals, and seek authentication
from the appropriate artist’s estate or seller/expert.
Appraisal Report1
There should be a clear statement of value, not a
range, and the valuation method used must be identified. The description of the items should be specific
enough that the items can be identified by the end
user. Any condition issues need to be disclosed.
The appraisal can be delivered as a hardcopy, digital
CD, or searchable/updatable database. Items can
be grouped by location, type of property, or values.
You may be provided with a preliminary report prior
to the final document and given an opportunity to
discuss the findings.
Additional Report Options
Photographs or images may be included. The cost of
frames and mounts may be included or broken out
from the replacement value.
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Preparing for an Appraisal
not all, active suppression systems such as sprinklers. This
Adequately preparing for an appraisal assures a productive
loss estimate is normally less than the maximum foreseediscussion of the process and final report. By providing
able loss, which assumes all systems fail. It is also known
the appraiser with all relevant documentation, one is more
as the “maximum credible event.” For example, the event
likely to receive accurate valuations and save additional
could be a natural disaster, such as a hurricane, tornado,
research time which can reduce the appraisal costs.
flood, or other extreme weather, or a disaster resulting
Prior to an appraisal, compile the following
from an explosion, fire, chemical release, burglary, theft, or
information:
a terrorist attack.
• Disclosure of ownership
PML is usually calculated as a percentage of the total
• Bills of sale/invoices
value when exposed to a maximum cred• Inventory with acquisition date,
ible event. The PML would be expected
source, and cost
to be lower than the total exposed value
When a qualified
• Insurance schedules
because it is assumed that a total loss
loss
prevention
• Photographs/images
would be extremely unlikely since not all
• Provenance and loan history
protective features of a facility would fail
consultant
assesses
• Previous appraisals
at the same time or the collection would
• Authentication documents
be spread between different buildings,
the probable
• Condition reports/conservation
galleries, or discrete areas of activity.
maximum loss, he or
reports
When a qualified loss prevention
• Location of items
consultant assesses the PML, he or she
she
should
consider
• Contact person who will show
should consider the possibility of a fire
items
spreading from one gallery to another or
the possibility of
• Permission to remove property
from one connected building to another.
a fire spreading
from cases or from walls so that
For example, the consultant should
items can be inspected
consider the level of fire resistance of
from one gallery to
the walls to prevent the spread of a fire,
Appropriate Valuations
whether doors between galleries autoanother or from one
There are three approaches to valuation:
matically close when the smoke detection
connected building
income, cost, and comparative market
system activates, and whether a sprinkler
data. For fine arts and collections, use
system exists and what type of system it
to another.
the comparative market data approach
is.
to determine the price one would have to
pay for another by the same artist, dates,
Step #6: Put Risk Control Measures
media, size, and quality. Once suitable
in Place
comparable sales data is evaluated, the appraiser describes
Considering your PML can help you evaluate a wide range
why these examples are relevant.
of risk control and risk transfer measures to determine:
1. What is within your control and can therefore be
managed by appropriate procedures or investment
Step #5: Assess Probable Maximum Loss or Consider
in equipment
Employment of a Loss Prevention Consultant
2. What is outside your control and requires you
Probable maximum loss (PML) is based on the concept of
to accommodate those exposures and have both
the largest possible monetary loss resulting from a catasproactive and reactive measures in place
trophe, whether natural or man-made, on the assumption
that passive protection features function, such as firewalls,
automatic fire doors, and a response from the local fire department, together with the proper functioning of most, if
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Devise a checklist to include:
Location
Local hazards: oil refinery, airports, military installations, power plant, oil recovery depot, within a
100-year flood plain, below dam in river, beside levee,
earthquake zone, brush fires, tornados, hurricanes, etc.
Staff
Recruitment procedures, background checks, training,
supervision, etc.
Facility
Construction/structure, fire rating, adjacent buildings (linked or standalone), shared, fire breaks/zones,
rooflines, water pipes, waste pipes, electrical panels, etc.
Security
Physical protection (doors and windows), locks, burglar alarm system, CCTV system, access control, key
controls, security and police response times, manned
security, etc.
Fire
Smoke detection, automatic sprinkler and/or special protection systems, hand held extinguishers, fire
department response times, etc.
Environment
HVAC design and redundancy, monitoring and
alarms, response times, spare parts, etc.
Information Technology (IT)
Off-site backup, firewalls, password controls, inventory management updates, automatic aggregation by
value, etc.
Collection
Type of art, locations, off-site storage, loans, installation
hardware, type of plinths for sculptures, external/internal,
installation anchors, combustibility, values by location, etc.
Planning
Emergency response, business continuity, local and
federal resources, local authority liaison (police, fire,
emergency management), restoration experts, etc.

At the end of this exercise, which should be conducted
annually, your institution should have a far greater insight
into the overall risk profile and available risk transfer and
loss prevention strategies. This should enable you to devise
risk scenarios that provide for both the least destructive
and most likely events and the most extreme and the least
likely catastrophic incidents. Computing the probability
of each event can be based on a combination of publicly
available data, experience, expertise, and common sense.
Step #7: Procure the Proper Fine Art Insurance
Fine art insurance is underwritten by a few select insurance companies. To receive a fine art insurance quote, you
will need to provide:
• An approximate total value of the college or university’s fine art collection
• A copy of the museum/gallery/special collections’
General Facility Report (GFR), which is a document available through the American Association
of Museums (www.aam-us.org)
• The top 10 to 30 highest valued objects in the college or university’s collection
• The construction, occupancy, protection, and value
information per location with major exposure on
and off campus
• The college or university’s fine arts loss history
over the past five years
• A list of outdoor sculptures with values and protective measures that are in place
• Confirmation of security and access protocol for
access to rare books, manuscripts, and materials
Deciding Between Fine Art Policy Forms
In the simplest sense, there are two ways to secure fine
arts insurance. One is a rider attached to the college or
university’s property insurance. The other way to cover
fine arts is through a separate standalone policy not tied to
the institution’s other coverage.
Which is better? Traditionally, a standalone policy
offers broader protection, has less exclusions and coverage
limitations, and has more coverage options. The typical
standalone policy offers a much lower deductible. Another
reason to opt for the standalone policy is, if your college
or university has a museum associated with it, it typically
has an obligation to represent all claims filed against its
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insurance policy as part of a standard facilities report that
is exchanged in loan requests.
A general commercial property and casualty insurance policy available in the market place is not designed to
address the uniqueness of works of art. By comparison, a
specialized fine arts insurance policy will greatly enhance
coverage as follows:
• “All Risk” – Blanket coverage (including accidental
damage) over all college or university premises,
subject to standard policy terms and conditions
and very few exclusions
• Off-site, off-campus storage facilities, or any other
venues included in the blanket coverage at no additional charge (subject to security information)
• Broad policy language (in the college or university’s favor) without restrictive terms and conditions
• No co-insurance clause under specialized fine arts
coverage – Some standard property insurance
policies require a co-insurance clause that states
that, at the time of loss/damage, any property that
is not insured for an amount close to its actual
cash value or replacement cost will be paid at an
amount less than the full cost of the loss)
• Automatic reinstatement of policy limit following
loss/damage
• Highly competitive rating (subject to loss history
and “museum standard” security in force)
• Usually a $1,000 deductible on owned property;
zero deductible on property in transit; zero deductible on unowned/loaned works of art
• Supportive valuation clauses at the time of loss/
damage:
• “Current Market Value” on owned property,
gifts, property to be acquired, or jointly owned
property
• “Agreed Insurance Value” on loans/unowned
art property
• May not require detailed reporting of values,
which would be a costly and highly time-consuming exercise for a college or university. Instead,
specialized fine arts underwriters require that the
university submit a list of the top 10 to 30 objects
in the collection and that they maintain accurate
and current inventory records and loan agreements
to be available at the time of loss/damage.
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•

•
•
•

•

In the event of partial damage, claim settlement
based on cost of restoration/conservation plus any
applicable depreciation in value
Loss buy back provision if a stolen item is later
recovered
Automatic coverage on newly acquired items
Automatic “Waivers of Subrogation” to bailees
hired by the institution, such as professional shippers and packers
Underwriters’ acceptance of an independent and
specialized fine arts loss adjuster to provide a report and comment on value following loss/damage

To achieve the specialized coverage features above,
as well as many other client services, it is highly recommended that a college or university contact a fine arts
insurance broker or agent with an established reputation
in institutional collections risk management. This agent
will be a resource to the college or university because of
their experience in insurance policy review for outgoing
loans, incoming loan agreement contracts that can come
with a host of varied insurance requirements, personalized
claims handling, and assistance in matters such as training,
advice, and education for staff and faculty around these
issues.
Your safest bet—the one that gives the college or university the most protection—is to purchase a standalone
fine arts policy.
What Your Fine Art Insurance Policy Should Include
Ideally you want to work with an insurance broker that
specializes in fine art coverage. Working closely with your
staff, their specialists can design an insurance plan that
responds to your institution’s specific requirements and
procedures.
Policy features should include:
• All Risk Coverage – All possible risks of loss are
covered, except for what the policy specifically
excludes. Typical exclusions include wear and tear,
inherent vice, war, nuclear disaster, and loss sustained during the repair, restoration, or retouching process. This means that losses such as water
damage due to a flood, breakage, damage during
shipping, and “mysterious disappearance” are all
covered.

•

Property Insured – It should provide the broadest
Appendix A: Artwork on Loan
coverage available and include permanent colWhat Constitutes a Contract
lections and temporary loans. It may include the
A contractual relationship is evidenced by (1) an offer, (2)
items listed under the “Sample Property Insured
acceptance of the offer, and (3) a valid (legal and valuable)
Policy Language” listed in Step #1.
consideration. Each party acquires relative rights and du• Schedules and Blankets – You have two options
ties. While all parties may expect a fair benefit from the
for the amounts of coverage you place on the colcontract (otherwise courts may set it aside as inequitable),
lege or university’s fire arts. One
it does not follow that each party will
option is to schedule items, which
benefit to an equal extent. Contracts
means you can insure them each
are normally enforceable whether or
A general
individually on a schedule that
not in a written form, although a writbecomes a part of the policy. The
ten contract protects all parties to it.
commercial property
schedule lists each item, gives a
Some contracts, such as for sale of real
and
casualty
brief description, and provides
property, installment plans, or insurance
a separate insurance amount for
policies, must be in writing to be legally
insurance policy
each. The other option is to use a
binding and enforceable. Other contracts,
blanket approach that places an
such as an implied in fact contract and
available in the
insurance limit on all of the items
implied in law contract, are assumed in,
market place is not
at a particular location.
and enforced by, law, whether or not the
• Worldwide Territory – The poliinvolved parties desired to enter into a
designed to address
cy should pay for loss or damage
contract.
to fine art or objects which reside
the uniqueness
at your permanent collection, are
The Loan Agreement
of
works
of
art.
on loan to others, on loan to you,
Loan contracts are legally binding agreein storage, in transit, or on tour
ments between two or more parties and
By comparison, a
worldwide.
are used to define the responsibilities and
obligations of the participants involved.
specialized fine arts
Conclusion
Loan contracts enable the exchange of
insurance
policy
As you hurry off to your meeting on
works of art or collections between parcampus, you tell your distressed colleague
ties.
will greatly enhance
on the phone not to worry. Surveying the
various campus departments was a bit of
The Two Parts of the Standard Loan
coverage.
work, and going through the appraisal
Agreement
process, putting risk management conThe first part contains the standard loan
trols in place, and procuring a standalone
agreement, giving information about:
fine arts insurance policy took time. However, at moments
• The lender and the borrower
like this, you realize it was all worth it. The cracked Tif• The details of the exhibition
fany stained glass window in the engineering building will
• Exact dates for the loan period
be repaired, and whatever water damage exists in the base• The objects which are to be lent
ment will be covered. Risk analysis and specialized fine art
• Data on insurance and cost figures
insurance are ways to ease your peace of mind.
The loan agreement will automatically be attached to
the loan conditions. It is part of the document that you are
creating and is not modifiable in its content.
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In the second part of the standard loan agreement, the
following aspects form the paragraphs of the loan conditions:
• General conditions
• Costs
• Liability
• Packing and transportation
• Couriers
• Care of objects and installation
• Environment
• Security and safety
• Reproductions and publicity
• Acknowledgements
• Sponsors
• Withdrawal, termination
• Immunity from Seizure
• Governing law and jurisdiction
Institutions have to make difficult decisions regarding the acceptance and execution of the loan contracts.
Frequently, both parties offer their own loan agreements, and conflicts can arise as to which contract is to
be signed. Typically, the lender has greater control over
which contract is executed, and the borrower must agree
to the terms of the lender’s terms. If there are differences
between loan and insurance contracts, the insured party
should contact their insurance carrier to see if there can
be an alteration to the insurance policy to comply with
the loan contract. It is critical to make sure that the terms
being agreed to in the loan agreement are in accordance
with the insurance contract. If the insurance company cannot agree to the terms, universities need to be aware that
they are taking on risk exposure beyond the scope of their
insurance policy.
The signature of each participant provides the consent
to the agreement and completes the contractual process. It
is necessary, therefore, to obtain fully executed agreements
and file these for future reference.

102

U R M I A Jou r n a l 2 0 1 2

Appendix B: Additional Resources
• http://www.appraisalfoundation.org/
• http://commerce.appraisalfoundation.org/html/USPAP2008/index.htm
• http://www.object-id.com/checklist/check_eng.html
• http://aic.stanford.edu/public/select.html
• http://aam-us.org/
• http://artcollection.wayne.edu/strategicplan.pdf
• http://foundationcenter.org/findfunders/foundfinder/
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Art is a step from what is obvious and well-known toward
what is arcane and concealed.
—Khalil Gibran (1883–1931),
Lebanese-American Artist, Poet, and Writer

I am only one, but I am one. I cannot do everything, but I can
do something. And I will not let what I cannot do interfere
with what I can do.
—EDWARD EVERETT HALE (1822–1909),
AMERICAN AUTHOR, HISTORIAN, AND UNITARIAN CLERGYMAN

Suicidal Students, Behavioral Intervention Teams,
and the Direct Threat Standard
W. Scott Lewis, Saundra K. Schuster, and Brett A. Sokolow, National Center for Higher Education Risk Management (NCHERM)

Campus administrators tend to take one of two apAbstract: While campus administrators face a number of
proaches to the question of what is in the best interest
philosophical choices in deciding how best to manage or
of a suicidal student. Some believe that supporting that
respond to students who may be a danger
g to themselves or to
student within the cam
campus allows for the greatest stabilothers, this article focuses on the established
shed legal parameters
ity for
fo the student by providing access
guiding the choices of campuses in such
to resources
res
and serving as a safety net,
cases. Further complicating the issue aree
espec
especially when the student’s family or
changes in 2011 to federal disability law
w
While being suicidal
home life is unstable. The other viewregulations stating that it is now unlawful
ful
is not a protected
point campus administrators may take
to involuntarily separate a student on the
he
is to acknowledge that campuses make
basis of self-harmful or suicidal behaviors.
ors.
disability, the
poor mental health facilities. They know
Through a review of three diﬀerent legall
that a suicidal student can be an unfair
cases regarding how colleges and universities
sities
attendant conditions
burd
managed the risk of suicidal students, the
burden to their friends and classmates
he
that
make
a
person
who often feel an obligation to support.
article discusses the implications for other
er
They feel that a suicidal student may be
institutions of higher education. It also
suicidal, such
bette
describes best practices for student conduct
better served by hospitalization, a dediuct
cated facility, and/or family involvement.
oﬃcers and other administrators trying to
as depression,
Addi
balance the health and safety of their stuAdditionally, they worry that a student’s
uaddiction,
or
a
suicid
dents with disability law requirements.
suicidal act on campus may result in
collat
collateral harm to others, suicide clusters,
mental illness,
and eeven liability to the institution. As
Introduction
a result,
resu “do they stay or should they go”
re
The issues addressed in this article are
are almost always
is
a frequent
fr
at
highly complex, but the topic has great
topic of debate for campus
seen as qualifying
beha
signiﬁcance and potential to fundabehavioral intervention and threat assessm
d
mentally reshape campus policies and
sessment teams.
disabilities.
W
practices with respect to students whoo
While there are legitimate questions
of
ph
avengage in self-harm and suicidal behavphilosophy, this article explores the
legal parameters bounding those philoow a
iors. Federal disability law governs how
uspend, place on leave,
public or private college may act to suspend,
sophical choices. Legal
Legally, it is well-established that, while
or withdraw a student on the basis of a condition of disbeing suicidal is not a protected disability, the attendant
ability, and that law is in ﬂux.
conditions that make a person suicidal, such as depresProtection under disability law comes either from
sion, addiction, or a mental illness, are almost always seen
the traditional process of disclosure and qualiﬁcation as
as qualifying disabilities and, therefore, are protected by
an individual with a disability or when campus oﬃcials
the courts. Various self-harmful actions less severe than
perceive an individual to be a person with a disability and
suicide may be protected, as well, if they result from a
respond to them as such. The latter protection could occur
condition that meets the disability standard of impairwhen campus oﬃcials act to separate a suicidal student
ing major life activities. As a result of changes in 2011 to
who may be a danger to themselves or to others from the
federal disability law regulations, it is now unlawful to ininstitution.
voluntarily separate a student on the basis of self-harmful
or suicidal behaviors.
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The Law
While the Americans with Disabilities Act (ADA) and
Section 504 of the Rehabilitation Act of 1973 are separate statutes, they are subject to a joint set of regulations.
Direct threat issues arise under Section 504, as they result
from questions of discrimination against individuals with
disabilities rather than issues of reasonable accommodation, which more typically fall under the ADA. At issue
are Titles II and III of the ADA regulations. Title II proffers regulations applicable to public institutions, and Title
III applies to private institutions. Until March 2011, Titles
II and III used diﬀerent language to address direct threats,
with Title II using the broader “harm to self or others”
terminology, while Title III has always applied the direct
threat standard only to “harm to others.”
The Title II regulations were revised in September
2010, with the revisions taking eﬀect on March 15, 2011.
Direct threat in Title II is now deﬁned as “a signiﬁcant risk
to the health or safety of others that cannot be eliminated
by a modiﬁcation of policies, practices, or procedures, or
by the provision of auxiliary aids or services as provided
in § 35.139.” The change omits the word “self ” that in the
prior regulations deﬁned a direct threat as a signiﬁcant
risk to “self or others.”1 Today, then, it is discriminatory to
apply the direct threat test to a situation that involves only
harm to self. For many campus oﬃcials, this does not ﬁt
with their understanding of the law prior to these changes.
To understand how colleges and universities could
legally separate a suicidal student, campus oﬃcials must
consider decisions by the US Department of Education’s
Oﬃce for Civil Rights (OCR), which enforces Section
504. At the Association on Higher Education and Disability (AHEAD)2 conferences, the OCR shared its decisions
involving Bluﬀton University, Guilford College, Marietta
College, and DeSales University, all of which stated or
implied that a private college could apply the direct threat
standard to self-harmful behaviors and explained how.
This is where the reality for colleges and universities
becomes twisted, however, because the OCR essentially
applied language from Title II to harm-to-self cases under
Section 504, which included no harm-to-self language.
The OCR implied that since Title II had harm-to-self language, it was fair to read Section 504 similarly. It should
be noted that the Department of Justice (DOJ) had long
sought to conform Title II’s language to Title III out of
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fear that campuses would abuse the broader language as a
tool to kick suicidal students out prematurely or presumptively. These four decisions seemed to lay out the legal
parameters, but the OCR’s interpretations of Section 504
have not been supported by the DOJ.
Thus, there was a lack of coordination between the
DOJ and OCR regarding enforcement, but ultimately
control over the ADA regulations resides with the DOJ.
When the DOJ acted to revise Title II last year, it put the
Department of Education’s OCR in the position of having
to repudiate its long-standing interpretation of Title III
as applying to self-harm. Both Titles contain the same
language, but their recently narrowed deﬁnitions have
provoked colleges and universities to reconsider what are
appropriate and lawful practices when faced with students
whose actions indicate self-harm and/or the risk of suicide. Since these changes are recent, there is little direction
from the OCR to guide campus oﬃcials in interpreting
and enforcing Title II and Title III.
This problem is exacerbated by a lack of communication between the Department of Justice and Department
of Education’s OCRs on this subject. Three Department
of Education OCR decisions provide what little guidance
there is moving forward.3
The Spring Arbor University Decision
(December 2010)
As noted above, the US Department of Education’s OCR
is responsible for enforcing Section 504 of the Rehabilitation Act of 1973, which includes responding to complaints of discrimination based on disability under this
law. Although the resolution of complaints against colleges
and universities through the OCR does not create law or
precedent as a court decision would, the analysis of facts,
application of the relevant law, and decisions of the OCR
in resolving complaints is very instructive and provides
insights and lessons for other institutions. A recent OCR
decision involving Spring Arbor University contains important messages for other campus oﬃcials about “creating” protected disability status based on their actions,
applying the direct threat test, and placing requirements
on readmission of a student.
The facts of this complaint involve a student enrolled
at the university. At the time of his initial enrollment, he
told an admissions representative that he had a disability

where the readmission policy could be found, according to
(anxiety and depression). The student later reported that
the OCR investigation. The student was denied readmisthe admissions representative did not refer him to the
sion and subsequently ﬁled a complaint with the OCR
school’s Disability Services Oﬃce. The student did not inbased on disability discrimination under Section 504 of
dependently seek accommodation from disability services,
the Rehabilitation Act.
nor identify himself to disability services as an individual
The OCR initially determined that, although the
with a disability. The summer following the student’s ﬁrst
student voluntarily withdrew from school, the institution’s
term of enrollment, he experienced increased emotional
h with a behavior contract that
actions in presenting him
symptoms and was diagnosed with bipolar disorder. At
m
had many
elements related to mental
ng
school, the student engaged in cutting
healt treatment actually resulted in
health
nd
behaviors and uncontrolled crying and
st
the student
being “regarded” as having
persistently discussed his problems with
The “direct threat test”
disa
a disability.
Although the student never
other students. During this period off
ident ed himself as having a disability
identiﬁ
time, however, the student remained in
may be applied only
with the university’s Disability Services
good academic standing.
when an individual
c university oﬃcials demonstrated
Oﬃce,
gnoIn the fall term following his diagnot
that they
perceived the student to have
mpus,
sis, as a result of his behavior on campus,
poses a significant
a me
mental impairment as reﬂected in
ty
the vice president and other university
e
the elements
in the behavior contract.
oﬃcials requested a meeting with thee
risk to the health
er
Therefore,
the university established the
urstudent. The student was told the purand safety of others.
disab
disability
status of the student, entitling
is
pose of the meeting was to discuss his
t the protections aﬀorded to an inhim to
success as a student. He was assured he
The significant risk
divid with a disability under the law.4
dividual
was not in trouble and the meeting was
The OCR further determined that
not for disciplinary purposes. When he
must represent a
the u
university then discriminated against
hat
arrived at the meeting, he was told that
high
probability
of
the st
student, based on his disability, by
the university had received multiple comimpo
imposing requirements on the student’s
plaints about him, and the universityy was
substantial harm and
readm
readmission that were not required of
tract
requiring him to sign a behavior contract
other students. Oﬃcials argued that they
ol.
as a condition for remaining in school.
not just a slightly
were trying to ensure that the student
The contract required him to engage in
increased,
speculative,
could be successful upon readmission.
cacounseling, take all prescribed medicaHow
However, the student had never demals
tions, and report to certain individuals
or remote risk.
onstr
onstrated that he couldn’t be successif he was having a crisis. The studentt
ful academically
ac
and, at the time of his
ent
became very upset and stated his intent
volun
voluntary withdrawal, he was in good
ly
to withdraw from school immediately
academic standing and had never been disciplined. Thus,
based on medical necessity.
the OCR determined that the university’s reason was not
The following spring, the student applied for reada legitimate non-discriminatory one and was instead a
mission to the university. He was informed that before
pretext for disability discrimination.
he could return, he was required to provide medical
The OCR stated that a university may remove a studocumentation, a release of medical treatment records, a
dent with a disability or deny admission to that student if
student agreement form, and other standard elements for
the university applied a “direct threat test”5 as set forth by
readmission. The university did not require 504 plans or
the OCR. This test may be applied only when an indimedical treatment documentation of other students seekvidual poses a signiﬁcant risk to the health and safety of
ing readmission. In fact, the six-part readmission requireothers. The signiﬁcant risk must represent a high probabilment presented to the student was not published by the
ity of substantial harm and not just a slightly increased,
university, and even the university counsel was unaware of
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speculative, or remote risk. In this matter, the university
relationship in September 2007, MHC became aware of
stated that the school believed the student was a threat to
self-harm ideation and threats of cutting by the student.
himself, but not to others.
MHC decided to have the student meet with the on-call
The OCR found the university to have violated the
counselor, monitor the situation going forward, and recstudent’s rights under Section 504 because the university,
ommend counseling, which the student declined. A cluster
through its actions, established the student as a qualiof notiﬁcations ensued from residential life staﬀ, faculty,
ﬁed individual with a disability by regarding him as such.
the student’s mother, and fellow students about her threats
Further, the university discriminated against him on the
of cutting, her suicidal ideation, and her general instability.
basis of his disability by requiring a substantial amount of
At that time, the student informed college staﬀ that she
documentation regarding his medicall treatment and mediwas cutting at least tw
twice a day.
sion, which was not
cal records as a condition of readmission,
The director of residence
res
life and the dean of sturequired of other students.
dents spoke to the student’s mother and
nly
As a result, this is the ﬁrst and only
then to the student, with the goal of
If
less
favorable
cdecision to date in which the OCR acimple
implementing a behavior contract. The
tanknowledged a narrower direct threat stancontr
contract was designed to modify the stutreatment
is
ions.
dard than it had in its previous decisions.
dent’s behavior with the clear implication
ot
The OCR only mentioned and did not
that, if she could or would not modify
evidenced, the
etter.
apply that standard in this decision letter.
her bbehavior, it would impact her status
OCR will inquire as
d
It appears from the facts that it would
at the college. Their goal was not to punne
have been inapplicable given that none
ish the
th student for her suicidal thoughts,
to
whether
there
rs
of the student’s documented behaviors
but in
instead to mitigate the impact of her
ers.
indicated a potential for harm to others.
disru
disruption on her hallmates and others
were legitimate
who were becoming enmeshed in her
(non-pretextual),
The Mt. Holyoke Decision
diﬃculties.
c
They sought to encourage her
(December 2008)
to turn
tu instead to campus mental health
non-discriminatory
ates
The next decision by the OCR predates
and ccounseling resources when she
DA
the others and the changes to the ADA
need
needed support.
reasons for the less
pus
regulations. This decision helps campus
B
By November 2007, the student’s
favorable treatment.
oﬃcials advance an understanding off the
conti
continued cutting and suicidal ideation
direct threat and alternative paths to adcame to light through a friend of the
CR
dress self-harm behaviors. In this OCR
stude
student, and it was clear the student
er of
action, the complainant was the father
was n
not complying with the behavior
l k C
l
a female student who was required by M
Mt. H
Holyoke
Colcontract. Sh
She was given the choice of being immediately
lege (MHC) to take a medical leave for the Spring 2008
withdrawn for the remainder of the semester or being able
term. He averred that she was discriminated against on
to complete the semester if she moved oﬀ campus, was livthe basis of her disability. The OCR found that MHC had
ing with and under the direct supervision of her parents,
not discriminated against the female student.
and agreed to a voluntary withdrawal for Spring 2008.
The student had identiﬁed herself to MHC upon
She chose the latter but engaged in a series of appeals that
enrollment in 2006 as an individual with learning disresulted in no change to the institutional requirements,
abilities and unspeciﬁed psychiatric disabilities. Prior to
which culminated with her complaint to the OCR.
college, she had engaged in cutting and suicidal ideation.
The OCR ﬁrst examined whether the student was
She requested no accommodations on that basis. Later
an individual with a disability and found that she was. It
in 2006, she requested extended time for testing and to
next inquired as to whether she was subject to “diﬀerential
drop a course for medical reasons. She requested no adtreatment” on the basis of her disability, meaning that she
ditional accommodations in 2007. After the breakup of a
was treated less favorably than similarly situated persons
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outside of the protected class of individuals with disabilimedically cleared after she grabbed and tried to kiss a
ties. If less favorable treatment is evidenced, the OCR will
male student, would not let go of him, insisted she was in
inquire as to whether there were legitimate (non-pretextulove with him and that they were married, and had to be
al), non-discriminatory reasons for the less favorable treatforcibly removed by a security guard. She returned a week
ment. Here, the OCR found that the student was subject
later with a letter from her psychiatrist. She repeated the
to less favorable treatment, because she was excluded from
ﬁrst incident a week later and was transported to the hosMHC’s educational program. MHC protested that she
pital by ambulance. During both instances, she appeared
had accepted their conditions and had agreed to voluntary
delusional6 and incoherent to witnesses and admitted she
was not taking her medications.
withdrawal. OCR’s position was that she had no choice
The college’s due process guidelines set forth a process for
and was forced to accept that outcome. In the OCR’s view,
ndesirable outcomes
emergency suspensions that included signiﬁcant procedural
having to choose the lesser of two undesirable
protections for the stud
student. However, the college’s BAC,
does not a voluntary choice make.
rable
their version of a behavioral intervention
Despite this evidence of less favorable
team (BIT), met and placed the student
treatment, the OCR concluded that the
The college’s due
is
em
on emergency
suspension without notice
student was not excluded on the basis
how
he or an opportunity to meet with any
to her
of her disability. It had evidence to show
process
guidelines
ment
mem of the BAC. The student wrote
member
that she was subject to similar treatment
nts
to the dean of students in January 2010,
and proceedings as were other students
set forth a process
seeki to return. The BAC determined
seeking
who engaged in disruptive behaviors,, and
for emergency
that sshe was not ﬁt to return, based on the
it was legitimate to conclude that shee was
evide it used to suspend her in Decemevidence
disciplined not for cutting or suicidall gessuspensions
that
on
2
ber 2009.
She was also informed at that
tures, but for the documented disruption
mtime
that
the
BAC had determined that she
those behaviors caused to the college comincluded significant
he
v
had violated
the student code of conduct.
munity. While the OCR noted that the
procedural
ere
in
No information
about the procedures or
procedures applied to the student were
es,
appea of that decision was included in the
appeals
not those described by college policies,
protections for the
res
letter Her father informed the college that
letter.
she was subject to the same procedures
w taking her medication and was ﬁt
she was
applied to similarly situated students in
student.
to ret
return to school. The BAC denied the
the past. MHC was enforcing its beere
reque citing no new evidence to support
request,
havior agreement with terms that were
fa
the father’
s claim.
explicit within that agreement.
ision points away
Thee OCR investigation
investig
Th
found that SJC regarded the
It would seem, then, that this decision
student as an individual with a disability, based on its
from making a direct threat determination in self-harm
knowledge of her psychiatric conditions at the time of her
cases and suggests a lawful path to disciplining a student’s
delusions, its decision to subject her to an unpublished
self-harmful conduct or suggests a pretext for doing so, as
BAC process rather than the traditional conduct process,
long as institutional action is not based on the behaviors
and its insistence on psychiatric clearance to return after
themselves.
the ﬁrst incident. The OCR found further that SJC had
subjected the student to diﬀerential treatment on the basis
The St. Joseph’s College (NY) Decision
of that disability by diverting from the traditional conduct
(January 2011)
process that would have been used for similar behaviors
This OCR decision was made in January 2011, subseby students who were not disabled. Additionally, the OCR
quent to the revisions of the ADA/504 regulations but
found that SJC had failed to provide the due process and
prior to them taking eﬀect in March. A female student
additional procedural protections that the traditional
enrolled at St. Joseph’s College (SJC) in Brooklyn, New
process would have aﬀorded.
York, was suspended in November 2009 until she was
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The OCR and SJC then entered into a voluntary
resolution agreement and continued monitoring plan to
resolve the complaint. SJC agreed to:
• Oﬀer the student a hearing with all due process
rights aﬀorded under its code of conduct;
• Not use its BAC as an alternate process for students with disabilities;
• Furnish a written BAC policy to the OCR and
publish it, oﬀering due process commensurate
with the conduct process and assuring OCR it will
be used equally for students with disabilities as for
those without;
• Submit documentation to the OCR for all students subject to the BAC process for the period of
one year going forward; and
• Update policies and procedures and provide training to relevant administrators.
While there are no explicit direct threat implications
to this decision, the absence of that discussion is informative. Did she pose a high probability of substantial harm to
others? If not, was she in violation of the code of conduct?
Perhaps, but how will SJC’s actions not be seen as pretext
now that it has repeatedly barred her from campus on
the basis of her disability? While BITs can and should be
useful tools in the management of students in crisis, their
misuse as a tool to circumvent appropriate campus disciplinary procedures and/or to separate students indeﬁnitely has the potential to cast BITs as heavy handed, secretive,
and abusive of student rights. It is important for campus
administrators to establish methods of mitigating the risk
of this happening, using the following BIT best practices.
Implications of the Foregoing Discussion for
Student Conduct Practice
The implications of the Spring Arbor decision as it relates
to student conduct are limited. This is primarily because
a formal conduct proceeding was not initiated and there
was never a disciplinary hearing held. It appears that all of
the meetings with the student, both during his enrollment
and his attempts to reenroll, were administrative meetings
and/or follow-ups to those meetings that dealt with the
conditions of return from a voluntary withdrawal. The
implications to practices for BITs will be discussed in the
next section.
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The student conduct lesson from the Mt. Holyoke
decision is a familiar one: “follow your procedures.” Here,
in contrast to Spring Arbor, the “behavioral contract” was,
in fact, used as a sanctioning tool. Fortunately or unfortunately – depending on your perspective – Mt. Holyoke
ratiﬁes the use of the disciplinary system to sanction
students on the basis of their behavior, even when that behavior is indicative of crisis. Many campuses backed away
from that path years ago when the OCR found their disciplinary actions to be pretextual, but it seems that a narrow,
well-documented, progressive use of the discipline process
to sanction a student for the disruptive eﬀects of self-harm
based behaviors may still be viable. That is true regardless of the disability status of the student and extends
from minor disciplinary consequences to separating that
student from the campus community for an appropriate
period of time. However, campus administrators should
heed the lesson of Spring Arbor here, as well. If a college or
university separates a student for disruption, conditions
of the sanction and conditions for return will be subject
to the same diﬀerential treatment analysis by the OCR.
Thus, unless campus administrators impose similar conditions on all students who are placed on involuntary leave,7
and perhaps on all students who request a voluntary leave,
they will face diﬃculty in showing the OCR that their
conditions for return are not discriminatory.8
One additional concern raised by Mt. Holyoke is
whether student conduct administrators and/or student
aﬀairs administrators should continue to use “behavioral
contracts” at all. Perhaps this is simply a semantic argument, but a behavioral contract is and should remain the
purview of the mental health professional, if used at all.
In Mt. Holyoke, the behavioral contract is really a “sanction in behavioral contract clothing.” Why it is not called
a sanction is, in all likelihood, the result of wanting to be
more caring in dealing with the student who is managing
a mental health or stress issue. While one can certainly
appreciate the delicate nature of dealing with students
in crisis, the transparency of expectations via sanctions
in the student conduct process is preferred to the quasitreatment sounding option of the behavioral contract and
the eﬀort to eﬀect voluntary compliance from what is, in
fact, coerced action. Colleges and universities can wind up
not being so sensitive at all to the mental health and stress
issue by forcing a choice that is no choice at all.

Again, recall that the OCR assessed MHC’s actions by
ing their potential impacts on the student conduct ﬁeld.
comparing them to MHC’s own history of actions in simiIn the behavioral contracts9 that members of the BAC
gave the SJC student, several sections that had been used
lar situations. Since MHC consistently sanctioned disrupby other student conduct oﬃcers on other campuses were
tive students, regardless of disability, it could overcome the
inappropriate. For example, it is never wise to require a
diﬀerential treatment inquiry. However, circumventing the
student to “abide by all recommendations of the counselor”
normal conduct channels to implement behavior contracts
as part of the sanctioning process. This creates for the
for self-harm cases meant that MHC would run the risk
conduct oﬃcer the dilemma of attempting to interpret the
of not subjecting individuals with disabilities to the same
relationship between tthe client and the counselor or the
process as other disruptive students whose disruption did
HC
subse
subsequent
course of treatment without
not arise from disability. In fact, MHC
s,
being qualiﬁed to do so. Even when the
did not follow its prescribed channels,
id
cond oﬃcer has training or licensure
conduct
as noted by the OCR. The student did
Perhaps the most
th counseling area, he or she is not
in the
not have a hearing on her violation off the
important lesson
ged
servi the institution in that role in this
serving
behavior contract. She was not charged
CR
case. In Spring Arbor, it also appears that
with failure to comply. While the OCR
for
conduct
offi
cers
“s
the “sanctions”
in this case required the
cleared MHC, its decision letter also crellege
stude to sign a sort of “blanket waiver”
student
ated a roadmap for suing a private college
from the Spring
allow for continued conversation
allowing
for breach of contract.
Arbor case lies in the
betw
between
his therapist and the student afThe St. Joseph’s decision brings to light
gues
fairs professionals at the institution. This
an argument that even learned colleagues
repeated
references
no acceptable for a conduct oﬃcer to
is not
can disagree upon: the BIT’s use of
inclu
include
in any sanction.
emergency and interim suspensions. On
in the letter to
A
Additionally,
sanctions should never
one hand, BITs could be empowered to
the fact that the
he
inclu statements such as “taking all
include
utilize emergency suspension when the
presc
prescribed
medications and behavior
student’s behavior rises to the level – obstudent had never
reme
modi cations.” This is an unenforceable
modiﬁ
jectively measured – of severe or extreme
view
sanct unless the student conduct
sanction
risk. This would certainly be the purview
been through any
isis
ce intends to check daily – or even
oﬃcer
of the threat assessment team or a crisis
disciplinary process
hose
mult
multiple
times daily – to ensure the sturesponse team. On the other hand, those
dent is taking the medication. Provisions
who believe BITs should remain out of
for any reason.
t just beg for a jury to determine
like this
the student conduct business would leave
whet the college is liable when the
whether
the interim suspension to the studentt
stude fails to take the medications
student
conduct oﬃcer. Certainly the MHC
nion.
Th
e
St.
Joseph’s
and
the
college
fails
to enforce its requirement. A more
decision lends itself to the latter opinion.
appropriate statement would be, “Further behaviors that
decision seems to indicate that the OCR holds that, if an
disrupt the institution or interfere with the mission of the
institution is going to allow its BIT to engage in student
institution may result in additional disciplinary action up
conduct actions, such as emergency or interim suspension,
to and including suspension or expulsion.” If this language
it must include that authority in its policies and procesounds remarkably like the language institutions typically
dures with protections for a student with a disability (or
use for probation or deferred suspension, it is no accident.
one regarded as having a disability) similar to those that
Perhaps the most important lesson for conduct oﬃcers
are aﬀorded to students who are not disabled. Failure to
from the Spring Arbor case lies in the repeated references
do so will not only indicate a clear contractual violation
in the letter to the fact that the student had never been
but could be viewed as a pretext for discrimination.
through any disciplinary process for any reason. As such,
While the OCR does not directly address the terms of
the conduct process should never be stayed in its entirety
the behavioral contract as “sanctions,” it warrants mention-
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when disruptive behavior has occurred, even if it is being
directed by the BIT. It is acceptable for one process to help
inform the other, but not for one to prevent the other from
proceeding at all, though the timing can and should often
be staggered.
Best Practices for Behavioral Intervention:
So Where Are We Now?
Based on these three decisions and the 2011 regulatory
changes, certain BIT best practices emerge. This section
will discuss those best practices and the implications for
BITs “counseling” students and their families in these
diﬃcult situations.
In the Spring Arbor decision, it appears that the campus BAC (their BIT) blindsided the student by calling
him into a meeting with the vice president, the assistant
vice president, and the resident director to “discuss his success as a student.” BITs across the country have developed
a variety of ways to reach out to students who are in crisis
or in the early stages of crisis. These teams may use case
managers, their chair, team members, or members of the
community with whom the student has a connection.
Spring Arbor highlights that it is not a good practice to
summon a student and begin that meeting by informing
the student of complaints made against him or her. Such
a meeting is more typical of a conduct hearing than a caring intervention, and, even in conduct hearings, students
receive advance notice. Instead, the team member or designee should talk to the student initially about the institution’s concern about his or her success and give the student
objective feedback on how his or her behaviors have been
impacting the community. To begin the meeting with a
discussion of “complaints,” hold the meeting with multiple
parties present, or to have this meeting in an oﬃce across a
conference table would convey an adversarial tone and give
the reasonable student a belief that they are in a hearing of
some sort.
In the course of this meeting, if the student asks about
the possibility of taking a leave and the consequences of
such a leave, campus administrators should make sure
the conversation with the student (and with the family)
focuses on options for voluntary leave without the threat
of an involuntary withdrawal or anything that could cast
a voluntary decision as appearing to be under duress. The
conversation between the student aﬀairs professional and
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the student should focus on their actual success, bearing
in mind that the “voluntariness” of the withdrawal is even
more questionable when the idea is initiated by those who
called the meeting.
Further, in Spring Arbor, it appears that in the initial
meeting the student was never given any criteria that he
would have to meet for reenrollment. Campus administrators need to be sure that policies and procedures describe
a clear process for reinstatement (or readmission, though
we do not recommend that path as the default), that any
conditions are imposed on all students who take or are
placed on leave, or that we do not place conditions on
return when a leave is a voluntary decision.
It may also be clear in reading about these decisions
that the OCR itself is issuing apparently contradictory decisions from diﬀerent oﬃces. The most potent example is
the disparity between the Boston Oﬃce’s decision in Mt.
Holyoke and the New York Oﬃce’s decision in St. Joseph’s.
In both complaints, an alternate, unpublished process was
invented to deal with at-risk student behaviors. In the St.
Joseph’s decision, SJC violated Section 504 by its failure to
follow its established policies and by subjecting an individual with a disability to diﬀerential treatment on the basis
of disability. In the Mt. Holyoke decision, a similarly unpublished process was used that diﬀered from the process
outlined in the handbook, but because it was applied to
other students, as well, and because there were no similar
cases at MHC for comparison, the OCR did not conclude
that there was diﬀerential treatment.
Conclusion
Harm to Others
Procedures for involuntary or emergency suspension
or leave can still be applied to a determination that a
student is a direct threat of harm to others, whether
those procedures exist with a BIT or reside in another
mechanism outside the conduct process. There are still
good reasons to keep that determination outside of a code
of conduct when it is based on behaviors directly related
to disability. This avoids the pretextual discrimination
argument that may come from charging an individual
with a disability with threatening behavior under the
institution’s code of conduct.10

considered that by foreclosing viable options for campus
Harm to Self
action in the face of intractable mental health issues, it
This issue is the bigger challenge to administrators because
may have provoked exactly the kind of abuse it was seekof the signiﬁcant implications of these decisions and the
ing to avoid. Colleges and universities are neither designed
changes to the regulations. Does the government expect
for nor prepared to be mental health treatment facilities.
institutions to automatically retain students who have atIf this does become the end result of the new regulations,
tempted suicide and/or are engaging in suicidal ideation at
colleges and universities will ﬁnd themselves damned if
a very high level, even if the institution lacks the capacity
they do and damned if they don’t: potentially liable for
for treatment? Does the government intend that students
the foreseeability
fo
of harm to students on
who disrupt the environment by the very
one
h
hand
and
in
violation
of Section 504
s”
nature of their suicidal acts “get a pass”
on th
the other. If presented now with the
sand are not subject to the conduct sysInstitutions have the
no-w
no-win choice of violating disability law
ﬀairs
tem? Does this mean that student aﬀ
airs
or ris
risking the safety of students, many
tion
professionals cannot have a conversation
latitude to subject a
admi
administrators
will act in the name of
with a student who is struggling and
student to assessment
safety and let the lawyers untangle the
“counsel them out” when appropriate??
detai
details.
There is no one bright line answerr to
by a mental health
s.
these questions, but there are answers.
BITs and Differential Treatment
After Spring Arbor and Mt. Holyoke,
professional, based
BITs on campuses all over the country
pt
students who are suicidal and attempt
on
serious,
legitimate
have developed alternative procedures
suicide may still be held accountable for
to th
the student conduct process. There
ode
their disruptive behavior under the code
concerns of harm to
is
val
value
in doing so. Those alternative
rs
of conduct, but campus administrators
proce
processes need to be well-elaborated,
have other tools, as well. Institutions still
self or harm to others
deﬁn
ning when they will apply, when
have the latitude to subject a student to
and
to
enforce
that
they will not, when they supersede the
assessment by a mental health profes-cond
conduct process, and when they operonsional, based on serious, legitimate conmandate with failure
ate concurrently
co
with it. There should
rs
cerns of harm to self or harm to others
not bbe signiﬁcant disparity between the
lure
and to enforce that mandate with failure
to comply charges
proce
procedural protections under the code of
to comply charges under the code of
under
the
code
of
cond
conduct and those oﬀered by BITs. Furconduct. When the assessment is on the
therm
thermore, campuses will need to be able
sion
basis of self-harm, an interim suspension
conduct.
to document
do
that those procedures deor requirement of medical clearance to be
velop
veloped for the BIT are applied equally
on,
reinstated is now a questionable action,
to
stu
students regardless of disability status,
al
raising again the specter of diﬀerential
which should not be aas diﬃcult as it sounds if the process
treatment discussed in the decisions above. This also ilis truly about behavioral intervention.
luminates the fact that campus administrators cannot use
Best practices will also include the training of BIT
the assessment to determine whether the student is a dimembers, especially the chair and/or the case manager,
rect threat, because the direct threat test cannot be applied
to a) avoid any appearance of duress and/or a pseudoto self-harm situations.
conduct hearing, b) avoid any lack of transparency in
One must assume that the DOJ does not wish for
expectations for all students who may choose to voluninstitutions of higher education to become a harbor for
tarily withdraw, and c) ensure they are extremely knowlstudents who are suicidal or who are ideating at the highedgeable about how to run the BIT and student conduct
est levels, all in the name of ensuring that the few campusprocess simultaneously to the advantage of the student
es which might abuse the direct threat authority as applied
and protection of the institution and its mission. At the
to self-harm won’t go overboard. The DOJ may not have
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very least, the Mt. Holyoke letter reminds BITs to allow
conduct systems to proceed as necessary to ensure campus
safety and minimum disruption.
Another consideration lies in the policies that might
be developed. There is no question that the involuntary
withdrawal policy still has viability for those who present
a clear danger to others. It is only in the instances where
the involuntary withdrawal policy (or the “voluntary” withdrawal policy that does not appear to be very voluntary) is
utilized for a student who is a danger to self that discrimination comes into question. Perhaps institutions need a
shift in the current medical withdrawal policies already in
place to outline a clear set of criteria that includes documentation from physical and mental health professionals
in all cases so that it might pass muster under the guidance
oﬀered in these decisions. There are a few highly selective,
elite institutions that have an open leave policy where a
student can leave for any reason at any time, but when
doing so, they are all subject to appropriate documentation prior to readmission. For obvious reasons, this type of
policy would be untenable for the vast majority of institutions, but re-entry requirements for all would remove the
diﬀerential treatment concern.
One very important philosophical quandary that student and academic aﬀairs professionals encounter in many
of these cases involves the lack of an “academic do-over” for
students who are not performing optimally as the result of
heightened stress which manifests in severe self-injurious
behaviors. In other words, when a student is allowed to
persist despite the fact that they are not at their best, they
are stuck with the grades they get. These grades will have
a deﬁnitive impact on them as they attempt to get jobs,
transfer, or get into professional school or graduate school.
Too often, institutions neglect to have this “optimal performance” conversation with the student and instead focus
strictly on their behavior. Campus administrators can
make it easy for them to take a truly voluntary leave, get
the help they need, and get it back together by addressing
issues related to grades, exams, ﬁnances, leases, and other
ramiﬁcations of a mid-semester leave. While administrators need not advocate for the undoing of transcripts or
grades once they are assigned, they can help their students
make informed choices by having candid, transparent
conversations prior to persistence or withdrawal.
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Following an objective assessment of the student’s
behaviors, a BIT representative should meet with the
student and openly discuss not only the risks but also the
academic and ﬁnancial consequences of electing to remain
in school. Thus, the student who is assessed at a low risk
will have the same conversation – albeit possibly with a
diﬀerent person – as the student who is at a high risk.
However, this conversation is not a simple one, nor should
it be left to the untrained. There is a nuance to this, an
art, a skill, which can and must be learned. Perhaps, if we
master this, we can keep the OCR and the lawsuits at bay.
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probability of substantial harm, based on a reasonable judgment that
relies on current medical knowledge or objective non-medical evidence (if
medical evidence is unavailable) to ascertain:
1.

The nature, duration, and severity of the risk;

2.

The probability that the injury will actually occur; and

3.

Whether reasonable modifications of policies, practices, or
procedures will sufficiently mitigate the risk.

6

This is not meant in any way to suggest a lack of desirability on the part of
the object of her affections.

7

That speaks to the need to clarify that they are not actually withdrawn but
on leave. We have to be careful about imposing readmission v. permitting
reinstatement, given the fact that many campuses do not subject similarly
situated students who are not disabled to the same conditions.

8

See also OCR Letter to SUNY-- Purchase College, January 2011, posted at
http://www.ncherm.org/legal_resources.html.

9

It may not be accurate to call these contracts “signed,” as it seems some
measure of duress or least the appearance of duress existed at the time of
the signing. The OCR notes this duress directly in Mt. Holyoke.

10

Additionally, few colleges have direct threat test-based standards
incorporated into student codes of conduct, nor should they since this
would lead them into differential treatment territory by having two
different threat standards, one of which is disproportionately applied to
individuals with disabilities.
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Many things can wait; the child cannot. Now is the time his
bones are being formed, his mind is being developed.
To him we cannot say tomorrow; his name is today.
—GABRIELA MISTRAL (1889–1957),
CHILEAN POET, EDUCATOR, AND FIRST LATIN AMERICAN WOMAN TO
WIN THE NOBEL PRIZE IN LITERATURE IN 1945

Nine Steps for Preventing the
Sexual Abuse of Minors on Campus
Richard Dangel, Praesidium, Inc.

inappropriate interactions as warning signs or “red ﬂags”
Abstract: In the last two decades, much has been learned
was not widely accepted, and organizations were reluctant
about how sexual abuse of minors occurs in organizations
to report incidents of abuse. Peer-to-peer sexual behavand what can be done to stop it. By understanding how
ior was most often deemed as a developmentally normal
sexual predators operate, colleges and universities are much
sexual curiosity, not bl
blatantly aggressive sexual assault,
better equipped to recognize potential threats before a tragedy
and llitigation for sexual abuse in child
occurs on campus. Recognizing these “red
red
servi
serving organizations was all but unheard
ﬂags” is only the beginning, though. Th
is
This
of. Now,
N thankfully, considerable research
article focuses on the types of oﬀenders and
Perhaps
the
point
points to how molesters operate, what
the unique characteristics of institutions
ns of
cond
conditions are required for the abuse to
higher education that put them at particuticugreatest insight
occur
occur, and best practices for the prevenlar risk for sexual abuse of minors. Finally,
nally,
tion oof abuse and the mitigation of the
the article highlights a nine-step plan any
gained over the
dama
damages.
college or university can implement to
past
two
decades
is
P
Perhaps the greatest insight gained
better identify threats and protect minors
ors
over
the past two decades is that orgaparticipating in events and activities onn
that organizations
nizat
nizations now have a handle on what
campus.
need
needs to happen to prevent and stop
now have a handle
child sexual abuse. The challenge facing
Introduction
on
what
needs
to
organ
organizations today is implementing best
dents
Almost daily, the media reports incidents
pract
practices and ensuring that employees
of children being sexually abused by
happen to prevent
and vvolunteers follow them.
hers,
employees, volunteers, coaches, teachers,
nors.
members of the clergy, and other minors.
and stop child
Type
Types of Offenders
ne
The statistics are equally alarming: one
sexual
abuse.
The two
t most common types of child
in four girls and one in six boys are
1
abuse oﬀenders are predatory and opsexually abused before the age of 18; 10
portu
portunistic oﬀenders. It is helpful to
exual
percent of students are exposed to sexual
2
diﬀ
erentiate
between
the two, because diﬀerent tactics are
misconduct before completing high school; and there has
required to keep them away or catch them.
been a 300 percent increase in peer to peer sexual abuse.3
While no one really knows the extent of child sexual abuse
Predatory or Preferential Offenders
on university campuses, recent headlines and a review of
Predatory or preferential oﬀenders typically build their
insurance claims and incident data suggest the risk is real,
lives around gaining access to children. They ﬁnd jobs
and the psychological pain to children and families and
involving children, do volunteer work involving children,
the ﬁnancial costs to the institutions themselves are stagmarry women who already have children, attend church
gering.
with programs serving children, and use social media to
reach out to children. They pick out favorites; shower
Two Decades of Progress
them with attention and gifts; give them drugs and alcoLittle was known 20 years ago about how sexual abuse
hol; show them pornography; hug, squeeze, and massage
occurred in organizations and what could be done to
them; and convince coworkers, parents, and bystanders
stop it. The research simply didn’t say much about how
that they love kids. Then they sexually abuse them.
molesters operate. The notion of identifying suspicious or
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Predatory or preferential oﬀenders often have track
records or warning signs, detectable in their application
materials and during the screening and selection process,
which can alert the educated to disqualify them. However,
if they do slip through the cracks and gain access, their
behavioral warning signs and policy violations can alert
the educated to interrupt the chain early, before a tragedy
occurs. Recognizing these red ﬂags then allows the organization to get rid of them.
Opportunistic Offenders
Opportunistic oﬀenders aren’t necessarily trying to gain
access to children to molest them. More often, they ﬁnd
themselves interacting with a child or teen and boundaries
get blurry. For example, when a college-aged coach interacts with a minor, teenaged athlete, the maturity levels
may be very similar. Alcohol, drugs, or personal problems
can also impair an adult’s judgment, and they may engage
in illegal behavior against a minor.
Opportunistic oﬀenders may also take advantage of
anonymity to oﬀend. They may hang out in crowded locations where they can “accidentally” grope or fondle a minor,
or in locations where children undress, such as a locker
room or bathroom. The oﬀender can become aroused,
or they may photograph or video a child for distribution
on the Internet and can often go undetected. To prevent
opportunistic oﬀenders from oﬀending requires strict policies about boundaries and unsupervised contact between
minors and adults and close monitoring of high-risk situations where adults may interact with children anonymously.
Exploitation Gaps in Organizations
Incidents of abuse occur because a perpetrator was able
to exploit gaps in one or more of the operations shown
in Figure 1. The equation can be viewed as a conceptual
mathematical model where organizations earn safety
points under each operation dependent on adherence
to best practices. How an organization earns conceptual
safety points may vary based on program characteristics.
For example, programs that rely heavily on short-term
volunteers may not earn as many safety points in screening
and selection, so to remain safe the program must increase
its monitoring and supervision practices. To create safe
environments for children, organizations must implement
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best practices in each of the eight operations listed. Figure
2 shows sample representative best practices that can
reduce risk and mitigate consequences.

FIGURE 1: Praesidium’s Safety Equation

Five Characteristics that Put
Universities at Increased Risk
Most universities share ﬁve unique characteristics, which
challenge risk management eﬀorts to reduce the risk of
child sexual abuse.
No Central Information Repository
First, many colleges and universities do not have a central
repository to track exactly how many and what kinds of
exposures exist on campus. Campus oﬃcials should keep
track of where the children are and who is minding them.
Diversity of Programs
Second, the diversity of programs serving children can be
astonishing. A comprehensive inventory of a campus is
likely to identify upwards of 50 or even 100 programs involving children. Children can be on campus for a variety
of reasons, including summer camps on campus managed
by outside vendors, teens visiting campus to decide where
they will go to college, 4H programs, foreign exchange
programs, religious outreach eﬀorts, fraternity events,
students completing internships, and campus child care
centers.
The examples below illustrate the range and complexity of circumstances that can contribute to child sexual
abuse on university campuses.

FIGURE 2: SAMPLE REPRESENTATIVE BEST PRACTICES
FOR EACH OPERATION
Policies
Implementing policies
addressing:
• Appropriate and
inappropriate interactions
• Contact outside of
authorized activities
• Use of social media
• One-to-one interactions
• Creating a Code of Conduct
•

•
•
•

•
•

•

•
•
•

Screening and Selection
Conducting comprehensive
criminal background checks
Reviewing applications for
missing information
Using behavioral interviewing
with questions designed to
assess for abuse risk
Conducting reference checks,
including personal references
Documenting the hiring
process
Training
Conducting an orientation
with abuse prevention
information before contact
with minors
Conducting position-specific
abuse prevention training
Implementing on-going
training requirements
Implementing a tracking
system

Monitoring and Supervision
Conducting employee
supervision
• Scheduled and random
visits from supervisors
• Performance evaluations
• Creating procedures for highrisk activities
• Bathroom procedures
• Transportation procedures
• Overnight procedures
• Transition times
• Creating processes for facility
monitoring
•

Internal Feedback Systems
Providing a process for staff,
minors, and parents to file a
concern or complaint
• Providing an anonymous
method to file a concern or
complaint
• Implementing a process
for compiling concerns or
complaints to review for
trends

•

•

•

Consumer Participation
Providing minors and their
parents with university
policies related to abuse
prevention
Providing minors and
their parents with contact
information for at least two
levels of program personnel

Responding
Implementing a written
procedure for how staff,
supervisors, and the university
should respond to:
• Policy violations
and suspicious or
inappropriate behaviors
• Incidents or allegations of
abuse
• Incidents of youth-toyouth sexual activity
• Implementing procedures for
responding to media inquires

•

•

•

•
•

Administrative Practices
Communicating information
related to abuse prevention to
the board
Creating a standing safety
committee charged with
abuse risk management
Creating defined operational
standards for all programs
Implementing procedures for
selecting and approving new
programs

Case Example One: A 14-year-old boy was
permitted to use the university athletic facilities
because his parent was a university employee. In
the locker room, a large hole had been cut in the
metal partition between two adjacent stalls, allowing neighboring patrons to engage in sexual
activity. On numerous occasions, the minor received oral sex from a university employee who
would occupy the adjacent stall when he spotted
the minor entering. The stall walls were heavily
marked with sexually oriented graﬃti and oﬀers
of sexual activity and were reportedly identiﬁed
in chat rooms as good for sexual encounters.
Case Example Two: A not-for-proﬁt youth
development organization used university facilities during summer for weeklong sports training
camps. On the advertising and print materials,
mention was made that the camp was held on
the university campus and to the casual reader
appeared to be endorsed by the university. One
of the camp employees befriended one of the
campers and eventually sexually abused him
over several weeks.
Case Example Three: A nursing student intern
sexually assaulted a patient in the university
medical center hospital while the patient was
heavily medicated and recovering from surgery.
Case Example Four: Three ﬁve- and six-yearolds were caught inside a playhouse at the child
development center with their pants pulled
down and admitted to performing oral sex on
one another. One of the children reported that
he had to do it or he was not going to be invited
to the other boy’s birthday party.
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Lack of Policy Cohesion Across Campus Programs
Third, individual departments or programs typically establish their own policies regarding how programs are started
or operated and how children or minors are supervised.
With no minimum standards and little oversight, policies
and practices range from excellent to non-existent.

Step Two: Form a Child Safety Task Force
Task force members must represent diverse stakeholders
with inﬂuence and have access to the president. The task
force will develop the action plan, work to accomplish
leadership buy-in across campus, and lead the implementation of the action plan.

Unspecified Risk-Bearer
Step Three: Heat Map the University
Fourth, the primary risk-bearer often goes unspeciﬁed or
Systematically identify and describe all youth-serving
is contractually vague. For example, when an enthusiastic
programs and potential youth exposures under the univerdepartment manager starts an exciting university program
sity umbrella. Determine how each program is managed,
night basketball
what contractual arran
that hosts foster children for an overnight
arrangements are in eﬀect that may be
relev
jamboree, he or she may unwittingly
relevant,
the incident and loss run hislf of
embrace the associated risks on behalf
tory, and the program’s relevance to the
acmissi of the university.
the university. An independent contracmission
In
many
instances,
ram
tor might oﬀer a youth-serving program
ectly
on campus, and the university incorrectly
Step Four:
no single office
ly
Deve
assumes the contractor has adequately
Develop
Minimum Standards
artRequ all programs that serve minors to
vetted, trained, and supervised his partRequire
shoulders the
yees.
comp with certain minimum standards.
time summer college student employees.
comply
responsibility for
the are consistently enforced, 15 or 20
If they
Lack of a Single Oversight Office
broad reaching policies can manage most
this particular risk.
oulth risks in youth-serving programs.
In many instances, no single oﬃce shoulof the
lar
ders the responsibility for this particular
Aim for policies that apply across all proWhen no one owns
gram To the extent possible, avoid derisk. Human resources may handle a piece
grams.
the
risk,
it
doesn’t
velop speciﬁc standards for each proin broad hiring policies and practices that
veloping
dors
may or may not apply to outside vendors
gram
or each risk. Do not worry about
get managed.
neces
or across all department or program hires.
necessary
exceptions, modiﬁcations,
keCampus security may get involved. Likeor am
ampliﬁcations until the overarching
sel
stand
wise, risk management and legal counsel
standards
are speciﬁed and in place. Once
ever, each oﬃce
the broad reaching po
are often involved at some level. However,
oﬃce may or
polices are established, drill down to
may not see the connection across functions. When no one
program-speciﬁc policies. The greater the uniformity and
owns the risk, it doesn’t get managed.
applicability of standards across all programs, the greater
the likelihood standards will be implemented. Monitoring
The Nine-Step Solution
the exception is far more cost eﬀective than monitoring
Step One: Pledge a Commitment to Child Safety in
each and every circumstance.
All Campus Associated Programs
The pledge must come from university leadership – loudly
Step Five: Provide Compulsory
and often – and must assure complete transparency about
Abuse Prevention Training
what the university is doing to live the commitment.
Anyone who provides services to minors on campus must
Without this public commitment, the issue will fall by
complete sexual abuse awareness training. Texas Senthe wayside, itself a victim of competing institutional
ate Bill 1414 hits the mark: training is required for each
demands. The commitment must be backed up by an
individual in all child-serving programs operated by or
action plan and the authority and resources to ensure full
on the campus of an institution for higher learning for
implementation.
the purpose of recreation, athletics, religion, or education.
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Training content must match the needs of the recipient.
Front line staﬀ must know how to spot inappropriate or
suspicious interactions and policy violations. Those involved in staﬀ screening and selection must know how to
use behavioral interviewing and how to identify warning
signs in applicant backgrounds. Supervisors must know
how to respond to reports of inappropriate or suspicious
interactions and policy violations, and so on. Eﬀective
training requires on the job feedback, just in time reminders, and frequent refreshers.
Step Six: Monitor and Enforce
Compliance with Standards
Programs must be held accountable to ensure that all
policies and procedures are in place for all youth-serving
programs. Documentation can be online with occasional
on-site spot checks to verify reports. Programs that fail
to comply with standards must be put on notice, and, if
corrective action does not follow, non-compliant programs
should be quickly discontinued.

Step Nine: Build Feedback Loops to the
Top of the University
Because the commitment begins at the top, feedback
about implementation successes and barriers must be presented regularly to university leadership, including board
members, who can ensure ongoing support and accountability.
Conclusion
One incident of child abuse on campus is one incident
too many. Because abuse is such a low-frequency event, it
often falls oﬀ the radar screens of organizations. However, abuse is a high-intensity event. When it happens,
the consequences are enormous: lives are ruined and
reputations destroyed. The information needed to solve
the problem is readily available, but the challenge remains
implementation. The nine-step risk management model
described here has been implemented in numerous large
scale regional and national roll outs with success and can
provide universities with the map to create abuse-free
environments.

Step Seven: Remove Barriers to Reporting
Of all the risk management practices a university can
implement to increase the safety of minors on campus,
removing barriers to reporting suspicious or inappropriate
interactions, policy violations, and suspected or known
risks, such as holes in bathroom stalls, remains critical.
Once the university community knows what to watch for,
how to report it, and that the university will respond appropriately, perpetrators will migrate elsewhere. Like any
good criminal, if they fear detection or capture, they move
along.
Step Eight: Develop Systematic and
Consistent Methods to Respond
Because most people have little or no experience responding to reports of suspicious or inappropriate interactions
or suspected child abuse, and because the thought of an
adult sexually abusing a child seems unfathomable to
most, reports are often handled inconsistently or incorrectly. No one knows quite what to do. To prevent this
from happening, the university should develop a ﬂow
chart listing step-by-step procedures to govern exactly
what steps to take and by whom in response to all reports.
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Let us put our minds together and
see what life we can make for our children.
—SITTING BULL (1831–1890),
HUNKPAPA LAKOTA SIOUX HOLY MAN AND TRIBAL CHIEF

The best car safety device is a rear-view mirror with a cop in it.
—DUDLEY MOORE (1935–2002),
ENGLISH ACTOR AND COMEDIAN

URMIA 2011 Innovative Risk Management Solutions Award
Driver Credentialing: Know Your Driver Exposures
Elizabeth J. Carmichael, Five Colleges, Incorporated

signiﬁcant savings to all members.
Abstract: URMIA launched its Innovative Risk ManageIn order to manage our biggest risk in the auto insurment Solutions Award in 2007 to recognize
ognize new and creance program, the drivers, we developed
ative risk management eﬀorts implemented
ented
an on
online database to manage our driver
by our members which address speciﬁc
crede
credentialing process. Using this web
exposures or risk management topics inn
This program
appli
application, we are able to easily and
colleges and universities. It also encourages
rages
eﬃ
ci
ciently
(1) collect license information
members to share their successful ideass or
provides an
on ou
our drivers for motor vehicle record
projects as potential resources for others
rs
automatic
means
(MV
(MVR) checks; (2) obtain permission
and to facilitate sharing of this informaato ha
have drivers’ MVRs checked; and
tion. In 2011, Five Colleges, Incorporated
ated
for underwriters to
(3)
p
provide
the drivers with our safety
was honored as the recipient of the Innovanovaand aadministrative rules and secure an
tive Risk Management Solutions Award.
ard.
gather the necessary
electr
electronic signature of each driver’s agreeThis article provides an executive
information
on
ment to the rules, terms, and conditions
summary of Five Colleges, Incorporated’s
ed’s
of ve
vehicle use.
driver credentialing program. The hopee
each driver in a
D
Drivers are directed to a secure webis that other college and university riskk
site w
where they enter their driver cremanagers will be able to modify and
secure mode so
denti
dentials on a web form. The form loads
implement similar programs on their own
that
they
can
check
the
d
data into our online database where
campuses and beneﬁt from the sharingg of
it can be accessed securely to determine
these materials.
the driver against
drive
driver compliance with the colleges’ driver
crede
credentialing requirements.
Introduction
the state’s MVRs
This program also provides an autoisk
The Five College Compliance and Risk
for compliance
matic means for underwriters to gather
dManagement Program is a shared adthe necessary
n
information—name, date
ur
ministrative program between the four
with underwriting
of bir
birth, driver’s license number, and
eges
private college members of Five Colleges
state
state—on each driver in a secure mode so
olIncorporated, including Amherst Colrequirements.
that they
t
can check the driver against the
lylege, Hampshire College, Mount Holystate’s MVRs for compliance with underoke College, and Smith College. Riskk
writi
writing requirements. The underwriter
ed
management services are also provided
notiﬁes
risk
managem
notiﬁes
management if a driver is non-compliant (not
g Incorporated.
I rp r t d IIn
for the consortium entity, Five Colleges
approved). Risk management then contacts the driver and
July 2004, Five Colleges Inc. began operation of its own
can ask about his/her driving history and request that the
captive insurance company, Collegiate Catalyst Fund,
driver produce a copy of his/her MVR.
LLC. This year the Five College Risk Management Proth
In addition to being able to check the MVRs, the
gram celebrated its 18 anniversary.
program also allows the colleges to keep track of any adMost insurance products are negotiated and purditional requirements, such as a requirement that students
chased collectively, including auto insurance. Currently, we
attend a driver safety training course. System managers
purchase auto liability insurance and self-insure, through
can immediately identify the frequency that drivers use
the captive, all of the physical damage coverage on our
college vehicles, their department, and whether or not they
combined ﬂeet of more than 200 vehicles. This results in

URMI A Journal 2012

127

have had safety training in the past ﬁve years, as well as
other useful contact and other information.
This program signiﬁcantly improved on the previous paper form method of data collection in ease of use
by drivers, security of the data, security and ease of data
transmission to underwriters, and ease of use and eﬃciency for the institutions’ vehicle program managers.
Section I – The Challenge
d
The colleges needed a quick, easy, and
ds for
eﬃcient way to track all driver records
ards
compliance with underwriting standards
s.
and other college driver requirements.
The system also needed to be secure and
ecmeet statutory requirements for protecation of personally identiﬁable information (PII).
Our auto liability insurer requiress
that we ensure that our drivers meet
mum
certain standards. Their driver minimum
requirements are:
1. Drivers may not have had:
ia. More than two at-fault accidents in past three years
b. Any Type A violations in past
three years
nts
c. Any combination of accidents
and Type B violations > two in
past three years

It is critical to the risk management of vehicle use that
we have “safe” drivers. When drivers know that there will
be real penalties if they have repeated accidents, moving
violat
violations,
or serious violations, they may
drive more carefully. More importantly,
by cr
credentialing our drivers, we can weed
When drivers know
out tthose drivers who we know do not
drive safely. The colleges are particularly
that there will be
atten
attentive
to student drivers, who have
real penalties if
st
far stricter
limits than do employees. For
exam
example,
if a student is in an at fault accithey have repeated
dent, s/he may lose driving privileges for
re of the semester or year, dependthe rest
accidents, moving
o the circumstances of the accident.
ing on
violations, or serious
Simi penalties are given for driving
Similar
while talking on a cell phone, failure to
violations, they may
requi all passengers to wear seat belts,
require
speed (we get reports from interested
speeding
drive more carefully.
comm
community
members), and other rules
By credentialing our
violat
violations.
Failing to report an accident
can rresult in permanent loss of driver
drivers, we can weed
privil
privileges.

out those drivers
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Why was this risk or exposure a
prior
priority?
Deve
Developing
a secure, web-based program
safely.
becam a priority with the advent of fedbecame
a state legislation that outlined the
eral and
pena
penalties
and requirements for handling
PII. The old paper system
sys
of driver credentialing was no
longer permissible, as records existed in unsecured paper
and electronic spreadsheets that could be improperly accessed. In addition, the college administrators responsible
for vehicles and vehicle use were dissatisﬁed with the paper method of collecting the data, and underwriters would
not check all of the drivers for compliance because the
process was too cumbersome. This made the paper system
both ineﬀective and a security risk.

who we know do not

Type A Violations include DUI/
drive
e;
drugs or alcohol; Negligent homicide;
y;
Use of auto in commission of a felony;
perAggravated assault with a vehicle; Opering; Speed contest;
ating without a license; Reckless driving;
Hit and run; Leaving the scene; and School bus stopping
ﬂag violations (or similar). Type B Violations = All moving violations not Type A.
The colleges set additional requirements, including:
1. Drivers must have a US license
2. Drivers must be at least 18 years old
3. Students must have at least one year of driving
experience (individual colleges may require more
experience)
4. Drivers must be a student or employee of Am-
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herst, Hampshire, Mount Holyoke, or Smith
College or an employee of Five Colleges, Inc., or
otherwise approved
5. Drivers must be credentialed

What makes your solution a unique or innovative
approach?
Most vehicle management systems are dependent on the
vehicles being managed centrally. Our program works
eﬀectively in a decentralized vehicle management environment. At the colleges, vehicles may be managed by different groups for diﬀerent purposes. “Fleet” vehicles may
be made available faculty and students for class purposes
or other college business. Athletics manages their own
vehicles and has a limited, predictable group of drivers,
while community service staﬀ may have large numbers of
students driving vehicles at all times and every day of the
week. Customized messages can be sent to classes of drivers (e.g., all Smith College students) upon their submission of their credentials advising them of any additional
requirements that they may need to fulﬁll before they are
permitted to drive.
The system is expandable, so giving us the future
possibility of linking the driver credentialing to messaging systems for driver training programs, vehicle tracking,
programs and vehicle scheduling programs.
Finally, the system is very ﬂexible. For example, it allows us to credential volunteers and alumni or others who
may be approved to drive college vehicles for a speciﬁc
program or purpose, like a reunion.
What programs or services were affected or improved
by this project?
• All programs that use college vehicles have been
improved by this project. Driver information is
easily accessed in a secure environment, and the
colleges can be conﬁdent that only authorized
drivers are being given keys to college vehicles.
• Managers responsible for driver credentialing
have been relieved of a signiﬁcant administrative
burden.
• We have eliminated the need to keep paper records, making life easier for department assistants.
• Underwriters are now willing to check all records
because the web interface makes it easy and efﬁcient for them. Previously, only random checks
were conducted.
We will be continuing to reﬁne our program. As of
June 12, 2012, we have credentialed 3,160 drivers; about

2,250 are currently active. We opened the system at the
start of June 2011, and are ﬁnding that the automated
renewal system works well. Drivers are sent an automatic
e-mail notice thirty days before their credentials expire,
and again the day before they expire. If someone has left
the college, their credentials simply expire.
Section II – Budget, Staffing, and
Return on Investment Budget
Total development and implementation costs (using a
consulting programmer) are just under $18,000. We did
have some project “creep”, that is, expansion, as we began
to customize the program for the members. As new web
browsers come into use and others are updated, we continue to have a few de-bugging costs so that we can make the
program accessible across multiple platforms.
Staffing
Our outside consultant (programmer) and I were the only
staﬀ allocated to the development of the program. We
began in September 2010, had a break of a couple months
in the fall because of other work ﬂow issues, and ﬁnished
it up in the spring of 2011. The consultant put in about
130 hours, and I put in about the same amount, including
training at each of the colleges.
At the colleges, there is one key administrator who
has primary responsibility for assisting drivers on that
campus. In addition, there are a few “managers” who have
somewhat more limited access to the driver data (e.g., they
cannot see the full driver’s license number) who can enter
drivers into the system, check records, etc. Finally, there
are “staﬀ ’ users who can look up a driver but only ascertain
if the driver is approved or not. The “staﬀ ’ authorization
allows us to use student workers in the vehicle reservation
and key release process.
Return on Investment
The primary return on investment is to be in compliance
with PII laws. The secondary return on investment is the
administrative ease of the system, which is not insigniﬁcant but diﬃcult to quantify. These expected returns have
been achieved.
The colleges have been able to address “unapproved”
drivers and expect that this will continue. The colleges will
also continue to evaluate the number of drivers who may
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be eliminated from using college vehicles and the eﬀectiveness of the program.
Our underwriters, both auto and excess, have expressed their appreciation for this system and our low loss
ratios with modest premium consideration. In particular
we see declining losses caused by student drivers as the
poor drivers are identiﬁed and privileges are removed.
Section III – Scalability for Other Institutions
How could other risk managers utilize your solution
on their home campus?
We have not developed a readily portable version of the
software but are willing to share it at a very low cost. Otherwise, institutions could likely develop in-house programs
of their own to suit their particular needs.
While the look and feel of the interface might be modiﬁed for a larger institution, the principles are unchanged.
This type of system would also work well for a multicampus university. Once a driver is credentialed on one
campus, s/he could drive a vehicle from another campus.
One limitation of the program to other institutions is
that many underwriters may not be willing to check the
MVRs on all drivers. However, if the institution is paying
a third party for the MVR checks, this program might
provide the driver information in a format that would allow the institution import it as is into the online system.
Section IV – The Project Materials and Final Product
For more information on the complete Five Colleges, Inc.,
driver credentialing program, visit:
https://www.fivecolleges.edu/riskmgmt/policies/
driver_credentialing.
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The one thing that unites all human beings, regardless of
age, gender, religion, economic status, or ethnic background,
is that, deep down inside, we all believe that we are above
average drivers.
—DAVE BARRY (1947– ),
PULITZER PRIZE-WINNING AMERICAN AUTHOR AND COLUMNIST
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Cornell University Medical College

Allen J. Bova, MBA, ARM, DRM
Cornell University

William O. Park, MS, MBA, CPCU, ARM, DRM
Northwestern University

Isaac Charlton
University of Alaska

Janet Parnell, ARM
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*Ernest L. Conti
Union College

William A. Payton, DRM
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Mary Donato, ARM
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Ball State University
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California State University System

William J. Wilson, Jr., MBA, JD, DRM
Howard University
Barbara M. Wolf
California Institute of Technology
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URMIA President and Past Presidents
2012–2013 Gary W. Langsdale,
The Pennsylvania State University
2011–2012 Steve Bryant,
Texas Tech University System
2010–2011 J. Michael Bale,
Oklahoma State University
2009–2010 Margaret Tungseth,
Concordia College (Minnesota)
2008–2009 Vincent E. Morris, Wheaton College
(Illinois)
2007–2008 Ellen M. Shew Holland,
University of Denver
2006–2007 Allen J. Bova, Cornell University
2005–2006 Mary Dewey, University of Vermont
2003–2005 William A. Payton,
University of Missouri
2002–2003 Steven C. Holland,
University of Arizona
2001–2002 Larry V. Stephens, Indiana University

1989–1990 Thomas R. Henneberry,
Massachusetts Institute of Technology
1988–1989 Mary Breighner, Columbia University
1987–1988 John H. Walker,
University of Alabama—Birmingham
1986–1987 Thomas C. Halvorsen,
University of Wisconsin
1985–1986 Eugene D. Marquart,
California State Universities
1984–1985 William O. Park,
Northwestern University
1983–1984 Alex J. Ratka,
University of Southern California
1982–1983 Truman G. Pope, Ball State University
1981–1982 Martin Siegel, New York University
1980–1981 Charles D. Emerson,
University of Kentucky
1979–1980 Dale O. Anderson, University of Iowa

2000–2001 Leo Wade, Jr.,
University of Southern California

1978–1979 David N. Hawk, Kent State University

1999–2000 Larry V. Stephens, Indiana University

1977–1978 James A. White, University of Illinois

1998–1999 Glenn Klinksiek, University of Chicago

1976–1977 James McElveen,
Louisiana State University

1997–1998 Gary H. Stokes,
University of Delaware

1975–1976 George A. Reese, Temple University

1996–1997 George H. Meeker,
Cornell University Medical College
1995–1996 Linda J. Rice, Clemson University
1994–1995 Gregory P. Clayton,
University of Nebraska
1993–1994 Murray C. Edge,
University of Tennessee
1992–1993 Kathy M. Van Nest, Duke University
1991–1992 Benning F. Jenness,
Washington State University
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1974–1975 Irvin Nicholas, University of California
1973–1974 Donald L. Thiel,
University of Michigan
1972–1973 Stanley R. Tarr, Rutgers University
1971–1972 Warren R. Madden,
Iowa State University
1970–1971 Robert M. Beth, Stanford University
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University of Illinois

*Recipients are listed along with the university for
which they worked when receiving the award.
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Mary Breighner, Columbia University
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Allen J. Bova, Cornell University

2006
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Thomas R. Henneberry,
Massachusetts Institute of Technology
Michael G. Klein,
The Pennsylvania State University
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James A. Breeding, Rutgers University
Donald Thiel, University of Michigan
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Washington State University
Claudina Madsen, CPSJ Insurance Group
Truman G. Pope, Ball State University

William O. Park, Northwestern University
Lee B. Stenquist, Utah State University
John H. Walker,
University of Alabama, Birmingham
The URMIA Journal is published annually by the University Risk Management
and Insurance Association (URMIA), PO Box 1027, Bloomington, IN 47402-1027.
URMIA is an incorporated non-profit professional organization. The 2012 URMIA
Journal was edited by Christie Wahlert, URMIA; the covers were designed by
Ellen Rising Morris of Eighth Day Creations; and printing was completed at
Indiana University Printing Services.
There is no charge to members for this publication. It is a privilege of membership, or it may be distributed free of charge to other interested parties. Membership and subscription inquiries should be directed to the URMIA National Office
at the address above or urmia@urmia.org.
© LEGAL NOTICE AND COPYRIGHT: The material herein is copyright July 2012
URMIA; all rights reserved. Except as otherwise provided, URMIA grants permission for material in this publication to be copied for use by non-profit educational institutions for scholarly or instructional purposes only, provided that (1)
copies are distributed at or below cost, (2) the author and URMIA are identified,
(3) all text must be copied without modification and all pages must be included,
and (4) proper notice of the copyright appears on each copy. If the author
retains the copyright, permission to copy must be obtained from the author.
Unless otherwise expressly stated, the views expressed herein are attributed to
the author and not to this publication or URMIA. The materials appearing in this
publication are for information purposes only and should not be considered
legal or financial advice or used as such. For a specific legal or financial opinion,
readers should confer with their own legal or financial counsel.
URMIA would like to recognize the following contributors for their
efforts in reviewing and publishing the 2012 URMIA Journal:

COMMUNICATIONS COMMITTEE:
Michaele DeHart, Co-Chair
Nigel Wilson, Co-Chair
COMMITTEE MEMBERS:
Allan Brooks
Steve Bryant
Diane Gould
Anne N. Gregson
Julie Groves
Troy Harris
Lorna Jacobsen

Keswic Joiner
Andrew Lysinger
Regina Pettus
Jordana Ross
Larry V. Stephens
Steven Stoeger-Moore
URMIA STAFF:
Jenny Whittington,
Executive Director

Christie Wahlert,
Associate Director

URMI A Journal 2012

135

Leadership and learning are indispensable to each other.
—John F. Kennedy (1917–1963), 35th President of the United States

Back cover:
Join us in Phoenix for
URMIA’s 44th Annual Conference
on October 12–16, 2013.

Presorted Standard
U.S. Postage
Paid
Bloomington, IN
Permit No. 2

University Risk Management
and Insurance Association

If undeliverable, return to:
URMIA National Office
P.O. Box 1027
Bloomington, Indiana 47402

Conference Host City

Phoenix

October 12–16, 2013

