
WOTUS UPDATE



BRIEF HISTORY
 June 2015 – “Clean Water Rule” went into effect

 Clean Water Rule brought many new waters under jurisdiction

 9 months later, 2015 Clean Water Rule was stayed nationwide

 We all reverted to the 1986 definition of WOTUS (this included SWANCC and Rapanos Supreme Court decisions)

 August 2018 – 2015 “Clean Water Rule” back in force for 22 states

 Remaining states were under the 1986 definition

 February 2019 – Corps and EPA release proposed new WOTUS definition (much more limited than 2015)

 September 2019 – EPA and Corps finalize rule to repeal 2015 Clean Water Rule. Becomes effective Nov. 2019. We will 
then go back to pre-2015 Rule (1986 Rules along with recent SC cases)

 Replacement Rule is expected to be acted upon in early 2020



WHAT DOES 2015 CLEAN WATER RULE REGULATE?

Traditional Navigable Waters (TNW’s-this includes Sec. 10 and other waters used or 
potentially used for navigation/commerce)

Tributaries of TNW’s, including adjacent wetlands
Relatively Permanent Waters (RPW’s)
Wetlands Abutting RPW’s
Any water within 100’ of the OHWM of a jurisdictional water
Any water within 1500’ of the OHWM of the Great Lakes
Waters determined to have “Significant Nexus” to a regulated water, including:

Any water in the 100-yr. floodplain and within 1500’ of the OHWM of a 
jurisdictional water

Any water within 4,000’ of the OHWM of a jurisdictional water
5 specific classes of waters, including prairie potholes

Minnesota is one of the 22 states subject to the 2015 Rule (until repeal becomes 
effective in Nov. 2019)



WHY IS THE 2015 RULE BEING REPEALED?

Did not reflect limits of agencies’ jurisdiction per Supreme Court cases and as 
intended by Congress

Did not recognize state and tribal rights to plan the development and use of their 
water resources

Over-reach of federal government’s authority into traditional state authority,  
absent a clear statement from Congress

Distance-based limits of jurisdiction lacked a valid basis



WHERE ARE WE NOW?
Under 2015 Rule until November. Then, MN is subject to the rules prior to 
2015 Rules (1986 rules).
1986 “Waters of the United States”:
1. All waters which are currently used, or were used in the past, or may be susceptible to use in interstate or foreign 
commerce, including all waters which are subject to the ebb and flow of the tide;
2. All interstate waters including interstate wetlands;
3. All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, 
wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or destruction 
of which could affect interstate or foreign commerce including any such waters: 

a. Which are or could be used by interstate or foreign travelers for recreational or other purposes; or
b. From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or
c. Which are used or could be used for industrial purposes by industries in interstate commerce;

4. All impoundments of waters otherwise defined as waters of the United States under this definition;
5. Tributaries of waters identified in paragraphs (s)(1) through (4) of this section;
6. The territorial sea;
7. Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs (s)(1) 
through (6) of this section; waste treatment systems, including treatment ponds or lagoons designed to meet the 
requirements of CWA (other than cooling ponds as defined in 40 CFR 423.11(m) which also meet the criteria of this 
definition) are not waters of the United States.



WHERE ARE WE GOING?

2018 Revised Clean Water Rule:

 Would replace the 2015 Rule
 Expected to be implemented early 2020
 Touted as being more predictable and consistent
 Will list all waters that are and are not WOTUS
 Waters that would be WOTUS:

 TNW’s
 Tributaries to TNW’s (similar to 2015 Rule but only includes intermittent, not ephemeral streams)
 “Certain ditches” (if a TNW themselves, or if they meet definition of Tributary AND are 

constructed in a Tributary or relocate the Tributary OR are constructed in an adjacent wetland). 
This will regulate fewer ditches than the 2015 Rule

 “Certain lakes and ponds” (if a TNW, contribute flow to a TNW, are typically flooded by a WOTUS)
 Impoundments (if impounding a WOTUS)
 Adjacent wetlands to all the above (adjacency defined as having a direct hydrologic surface

connection to a WOTUS in a typical year)





WHERE ARE WE GOING?
Waters that would NOT be WOTUS under 2018 Rule:

 Groundwater is specifically excluded as WOTUS

 Ephemeral Features and Diffuse Stormwater Run-off are not WOTUS

 Sheet-flow over upland is not WOTUS

 Ditches are not WOTUS unless they are a TNW, a former tributary or are constructed in an adjacent upland

 Prior Converted Cropland not WOTUS even if abandoned or converted to another use

 Artificial Lakes and Ponds (no change)

 Water-filled Depressions Created in Upland (this includes pits from mining even if they are abandoned)

 Stormwater Control Features (no change)

 Excluded features that connect jurisdictional waters do not become WOTUS themselves

 Get ready for multiple law suits when 2018 Rule is implemented



Section 404 Assumption in MN
 2015 – MN Legislature asked BWSR and DNR to study feasibility of assumption

 2017 – Corps informed DNR that it must retain jurisdiction over navigable, TNW and adjacent 
waters/wetlands

 2017 analysis by Corps determined that approximately 89% of wetlands in the state were adjacent

 DNR/BWSR determined that assumption was not feasible based on so few wetlands being assumable

 August 7, 2018 memo from Corps HQ stated that retained waters include Section 10 waters and wetlands 
adjacent to Section 10 waters landward to an administrative boundary that would be determined by 
Corps/state

 State has presumably been working on this with the Corps since September 2018

 If state assumes Section 404 program, next steps would be to apply to EPA, identify necessary changes to 
state statutes (Endangered Species Act coordination, etc.) and coordinate with Corps and other agencies


