
















































 

 

APPENDIX A 

Interests of Amici Curiae 

National Trust for Historic Preservation in the United States.  The National Trust is a 

private, charitable, education, nonprofit corporation chartered by Congress in 1949 to protect 

America’s historic resources, and to facilitate public participation in the preservation of our 

nation’s heritage.  16 U.S.C. §§ 461, 468.  The National Trust is headquartered in Washington, 

DC, and has offices around the country, including a Field Office in Chicago.  The National Trust 

has over 200,000 members nationwide, including more than 8000 members in Illinois and over 

2500 in the City of Chicago.  In carrying out its mission, the National Trust has participated as a 

party or amicus curiae in more than 200 cases in federal and state courts since 1970.  The 

Supreme Court of Illinois has specifically held that the National Trust has standing in Illinois 

courts to seek to enjoin the unlawful demolition of historic buildings: 

It seems essential that, in order to perform its congressionally 

mandated functions, the National Trust must be allowed to 

maintain suits in State courts to prevent unlawful destruction of 

buildings it deems of national historic significance. 

Landmarks Preservation Council of Illinois v. City of Chicago, 125 Ill. 2d 164, 177, 531 N.E.2d 

9, 14  (1988). 

AIA Chicago.  AIA Chicago is the Chicago Chapter of the American Institute of Architects, a 

professional association.  AIA Chicago is the voice of the architectural profession and a resource 

for members of the architecture and design community in service to society.  AIA Chicago’s 

membership is composed of approximately 3,000 architecture, design and 

construction professionals in Chicago and the surrounding area. 

Alton Area Landmarks Association.  The Alton Area Landmarks Association (AALA) was 

founded in 1970 in an effort to save the old GM&O railroad station from demolition.  Support 

was widespread, but the building was razed anyway.  Since then the AALA has led in campaigns 

from preventing a highway from going through Riverfront Park and for renovating Alton’s City 

Hall.    

American Planning Association – Illinois Chapter.  The American Planning Association -- 

Illinois Chapter (APA-IL) is a nonprofit organization, which represents over 1,500 citizen and 

professional planners throughout the state.  APA-IL’s mission is to advance the cause of 

planning, and enhance the planning skills and tools of its members to “make great communities 

happen.” A critical tool for its members is historic preservation and adaptive re-use, which 

allows the management of limited resources and maintenance of a community’s sense of place. 

Broadway Historic District Association, Rock Island, Illinois.  The Broadway Historic 

District Association was founded in 1988 as a non-profit neighborhood organization to educate 

the community about preserving Broadway’s architectural and historical heritage for the 21
st
 

century. 



 

 

Chicago Grand Neighbors Association.  Founded in 2000, the mission of the Chicago Grand 

Neighbors Association is to promote a clean, safe and stable neighborhood for all. 

City of Berwyn, Illinois.  Berwyn is a home rule municipality that has had a historic 

preservation ordinance since 2006. Berwyn, one of the oldest of the inner-ring Chicago suburbs, 

is home to many historically and architecturally significant buildings, both commercial and 

residential, including the most well-preserved collection Chicago-style bungalows in the region. 

Berwyn is one of 76 Illinois Certified Local Governments designated by the Illinois Historic 

Preservation Agency. 

City of Champaign, Illinois.  Champaign is a home rule municipality that has had an historic 

preservation ordinance since 1997. 

City of Rock Island, Illinois.  Rock Island is a home rule municipality that has had an historic 

preservation ordinance since 1984. 

City of Urbana, Illinois. Urbana is a home rule municipality that has had an historic 

preservation ordinance since 1998 and revised most recently in July 2010. 

Cleveland Restoration Society.  The Cleveland Restoration Society uses the powerful tool of 

historic preservation to revitalize diverse communities, strengthen the regional economy, and 

enhance the quality of life in northeastern Ohio. 

 

Eckert Park Community Council.  The Eckert Park Community Council (EPCC) is a not-for-

profit corporation which meets monthly to discuss issues affecting the Eckert Park neighborhood 

in Chicago.  Its goal is to work together with residents and business owners by listening and 

acting on creative and feasible suggestions to help ensure continued improvement of the 

neighborhood and a safe environment in which to live.   

Evanston Preservation League.  The Preservation League of Evanston was founded in 1979 as 

a voluntary, community-wide advocacy organization to preserve the architectural and visual 

character of the city. The League is being revived to pursue these goals. It seeks to maintain a 

complementary, yet separate relationship with the Evanston Preservation Commission and to 

encourage cooperation with other governmental agencies as well as historic and civic 

organizations. 

 

Historic Chicago Bungalow Association. The Historic Chicago Bungalow Association (HCBA) 

is a non-profit organization that was created to foster an appreciation of the Chicago Bungalow 

as a distinctive housing type, encourage sympathetic rehabilitation of Chicago bungalows, and 

assist bungalow owners with making their homes more energy efficient and adapting their homes 

to current needs. 

Illinois Association of Historic Preservation Commissions.  Illinois Association of Historic 

Preservation Commissions, Springfield, Illinois, founded in 1982, is a private non-profit 

organization that encourages local governments to carry out historic preservation activities 

throughout Illinois. 



 

 

Indiana Landmarks.  Indiana Landmarks is a nonprofit organization, fighting to defend 

architecturally unique, historically significant, and communally cherished properties. We rescue 

them, we rehabilitate them, and we give them new purpose -- saving our state's shared heritage 

and bringing new life to communities. 

 

Landmarks Illinois.  For more than 40 years, Landmarks Illinois, previously known as the 

Landmarks Preservation Council of Illinois, has served as the only statewide not-for-profit 

preservation advocacy organization devoted to the preservation and continued use of historic 

buildings throughout the state. 

Logan Square Preservation.  Logan Square Preservation is a non-profit organization founded 

in 1980 and dedicated to educating citizens about three goals:  architectural preservation, 

beautification and history. 

Moline Preservation Society.  Founded in 1986, the Moline Preservation Society (MPS) has as 

its mission to educate the public about the importance of preserving Moline’s residential and 

commercial heritage, thereby enriching the lives of future generations. 

National Alliance of Preservation Commissions.  The National Alliance of Preservation 

Commissions (NAPC), with headquarters in Atlanta, GA, is the only national nonprofit 

organization solely to representing the nation’s preservation commissions.  NAPC provides 

technical support and manages an information network to help local commissions accomplish 

their preservation objectives.  NAPC also serves as an advocate at federal, state, and local levels 

of government to promote policies and programs that support preservation commission efforts. 

New York Landmarks Conservancy.  The New York Landmarks Conservancy, a 40 year-old 

non- profit preservation organization, is dedicated to celebrating, preserving and protecting the 

iconic buildings and unique neighborhoods that help define New York. 

North Lawndale Historical and Cultural Society.  The North Lawndale Historical and 

Cultural Society has as its mission and purpose to chronicle the historical narrative of the North 

Lawndale community,  educate the community about North Lawndale’s assets, and preserve the 

community’s unique cultural assets and architecture. 

 

Preservation Action.  Preservation Action, Washington, D.C., was created in 1974 as a 

nonprofit organization that seeks to make historic preservation a national priority through 

advocating to all branches of the federal government. 

Preservation Chicago.  Preservation Chicago, Chicago, Illinois, is a not-for-profit organization 

formed to advocate for the preservation of Chicago’s historic architecture. 

Rock Island Preservation Society The Rock Island Preservation Society was organized in 1981 

as a non-profit community organization to advocate for preservation of Rock Island’s historic 

buildings and neighborhoods. 

Ukranian Village Neighborhood Association.  The Ukrainian Village Neighborhood 

Association is a not-for-profit community organization in Chicago, Illinois whose mission is to 



 

 

foster a sense of pride and well-being in among its residents. Originally the Ukrainian Village 

Preservation Society, UVNA builds upon the success of the Preservation Society to maintain 

Ukrainian Village’s historic character and has expanded upon that mission to include the 

promotion of responsible urban planning, civic engagement, and community advocacy. UVNA 

provides a forum for residents and local leaders to voice concerns about new development, 

historic district compliance, crime, and safety. 

 

Village of Maywood, Illinois.  Maywood is a home rule municipality that has had an historic 

preservation ordinance since 2008. Maywood is also home to 17 National Register and Local 

Landmark properties, with strong preservation provisions in the ordinance. 

Village of Oak Park, Illinois.  Oak Park is a home rule municipality that has had an historic 

preservation ordinance since 1972, recodified in March 1999. 

Wicker Park Committee.  The Wicker Park Committee (WPC) is a not-for-profit community 

association formed to improve the safety and quality of life of Wicker Park neighborhood 

residents, safeguard two Chicago Landmark Districts, and promote responsible real estate 

development within the community. 

Wrightwood Neighbors Association.  The Wrightwood Neighbors Association (WNA) is a 

community group of neighbors and businesses working together to help improve our 

neighborhood.  Our mission is to preserve and enhance the vibrant quality of life for all who live, 

work and play in Wrightwood.  We provide opportunities for community involvement, support 

desirable growth, promote local businesses and advocate for issues of community concern.     



Appendix B 

 

Court Decisions Addressing Vagueness and Delegation Doctrine Challenges to 

Historic Preservation Laws 

 

Constitutionality Upheld
1
 

 

STATE CASE RULING 

California Bohannan v. City of 

San Diego, 30 Cal. 

App. 3d 416, 425 

(Cal. Ct. App. 1973). 

Ordinance is not an invalid delegation of 

legislative power and requirements and 

criteria for approval of signs are not so 

vague and ambiguous as to permit 

arbitrary action by the board in passing 

upon proposed construction plans where 

the ordinance contains sufficiently 

prescribed standards, the standards can be 

amended only with council approval, and 

decisions by the board are subject to 

council review. 

Colorado Kruse v. Town of 

Castle Rock, 192 

P.3d 591, 598-600 

(Colo. App. 2008). 

Provisions in preservation ordinance 

relating to designation of property as 

historic are not unconstitutionally vague 

on their face or as applied.  Terms such as 

“unusual,” “uncommon,” “character and 

sense of place,” and “several” provide 

sufficient guidance.  Persons of common 

intelligence need not guess at their 

meaning, the terms are “sufficiently 

definite, when considered in the context 

of the entire ordinance,” and “the 

challenged language merely guides the 

overall determination of whether the 

property has “overwhelming historic 

importance to the community.” 

Colorado South of Second 

Assocs. v. City of 

Georgetown, 580 

P.2d 807, 811 (Colo. 

1978). 

“[H]istorical and/or architectural 

character” language of the ordinance, 

when considered in conjunction with the 

objective factors contained in the 

ordinance, and in the context of the public 

purposes to be achieved, is sufficiently 

definite to pass constitutional muster.  

The ordinance contains sufficient 

standards to advise ordinary and 

reasonable men as to the type of 

                                                           
1
 Cases highlighted in bold typeface specifically address designation standards. 
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construction permitted, permits 

reasonable application by the 

Commission, and limits its discretionary 

powers.” 

Connecticut Figarsky v. City of 

Norwich, 368 A.2d 

163, 170 (Conn. 

1976). 

Norwich preservation ordinance does not 

constitute “vague aesthetic legislation” 

and sets out, “with some specificity the 

factors to be considered by the 

commission in passing upon an 

application for a certificate of 

appropriateness.” 

District of Columbia Kalorama Heights 

Limited Partnership 

v. D.C. Dep’t of 

Housing & 

Community Dev., 

655 A.2d 865, 875 

(D.C. App. 1995). 

The “special merit” provision of the 

District’s preservation is not standardless 

or unconstitutionally vague, in view of 

the purposes of the act, the context in 

which the act is applied in the case, and 

judicial decisions clarifying the term’s 

meaning. 

District of Columbia Citizens Committee 

to Save Historic 

Rhodes Tavern v. 

D.C. Dep’t of 

Housing & 

Community Dev., 

432 A.2d 710, 719 

(D.C. App. 1981). 

Preservation law did not delegate 

unfettered authority to Mayor’s Agent, in 

finding special merit based on exemplary 

architecture, where “[c]oncerns of 

aesthetic or historical preservation do not 

admit to precise quantification,” other 

courts have found “historical and/or 

architectural” language sufficiently 

definite to pass constitutional muster, and 

objective factors, such as height, 

appearance, texture, color, and nature of 

materials guide the Mayor’s Agent in 

making his or her decision. 

Florida Estate of Tippett v. 

City of Miami, 645 

So. 2d 533, 536-38 

(Fla. App. 1994) 

(concurring opinion). 

Concurrence with decision to dismiss 

challenge to designation of Miami 

historic district on ripeness grounds, 

where “[n]umerous courts have rejected 

vagueness challenges to similar historic 

preservation ordinances” (citations 

omitted), and “there are several 

procedural safeguards in the [Miami] 

ordinance which reinforce the legislative 

control of the Board’s exercise of its 

discretion.” 

Florida Friends of the Great 

Southern, Inc. v. City 

of Hollywood, 964 

City’s grant of certificate of 

appropriateness upheld against claim that 

the criteria for granting certificates of 
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So. 2d 827, 831 (Fla. 

App. 2007). 

appropriateness under the city’s ordinance 

are unconstitutionally vague where 

ordinance uses mandatory language, 

commission may not consider factors 

outside the criteria provided, and the 

criteria are objective and sufficiently 

detailed. 

Florida Metropolitan Dade 

County v. P.J. Birds, 

Inc., 654 So. 2d 170 

(Fla. App. 1995) 

Due process rights not violated by board’s 

application of “over fifty standard” in 

historic preservation ordinance and 

language was sufficient to guide board in 

administration of preservation law, where 

standard was patterned by federal law, 

clarified by judicial and administrative 

interpretation, and greater specificity 

would hinder the commission. 

Illinois International Coll. 

of Surgeons v. City 

of Chicago, Nos. 91 

C 1587 and 91 C 

5564 (N.D. Ill. Jan. 

9, 1995), 1994 U.S. 

Dist. LEXIS 18989, 

*34-*50, rev’d on 

other grounds, 91 

F.3d 981 (7
th

 Cir. 

1996), rev’d, 522 

U.S. 156 (1997), 

orig. opinion aff’d, 

153 F.3d 356 (7
th

 

Cir. 1998). 

Landmarks Ordinance does not 

unconstitutionally delegate legislative 

power to the Commission where the 

standards are intelligible and not 

unconstitutionally vague in view of the 

“nature of the ordinance’s objectives and 

the complexity of the problems with 

which the ordinance is concerned negate 

the need to set more precise standards.”  

“The criteria, coupled with the stated 

purposes of the statute, does not require 

persons of common intelligence to guess 

at its meaning,” but rather “make clear the 

persons and activities which may be 

regulated.”  The criteria also “clearly 

identify the harm sought to be prevented,” 

and the “Commission sits as a sort of 

expert panel to help the City Council 

identify landmarks for designation, and to 

review permits for reconstruction, 

alteration, or demolition of landmarks.” 

Indiana Boczar v. Kingen, 6 

Fed. Appx. 471, 475-

76 (7
th

 Cir. 2001), 

cet. Denied, 534 U.S. 

952 (U.S. 2001). 

Standards under Indiana preservation 

statute are not unconstitutionally vague.  

“Nothing the Boczars have argue in this 

appeal, however, persuades us to disagree 

with the district court’s ultimate 

conclusion that the statute is not so 

imprecise as to provide no readily 

ascertainable standard.” 
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Indiana Tourkow v. City of 

Fort Wayne, 563 

N.E.2d 151, 153 

(Ind. App. 1990). 

Standards in preservation ordinance 

relating to the approval and denial of 

applications for certificates of 

appropriateness are not unconstitutionally 

vague.  The meaning of the phrase, 

“conspicuous change in the exterior 

appearance” of an historical building, 

becomes ascertainable “when considered 

in the context in which it is applied, such 

as the addition of vinyl siding to a house.” 

Louisiana Maher v. City of New 

Orleans, 516 F.2d 

1051, 1062-63 (5
th

 

Cir. 1075). 

Vieux Carre Ordinance provides adequate 

legislative direction to the Commission to 

enable it to perform its functions 

consonant with the due process clause 

where the ordinance delineates the 

district, defines what alterations in which 

locations require approval, specifies the 

qualifications and manner of selection of 

board members, and provides an 

“elaborate decision-making and appeal 

process.” 

Maryland Faulkner v. Town of 

Chestertown, 428 

A.2d 879, 885 (Md. 

1981). 

State enabling act and local preservation 

ordinance are not unconstitutionally 

vague where people of ordinary 

intelligence would be able to comprehend 

the meaning.  “In plain language what the 

ordinance and the Act are saying is that if 

one proposes to do anything to a building 

within a historic district which will 

involve changes to the exterior 

appearance of the structure visible from a 

street or alley in the district, one must 

obtain a permit.” 

Massachusetts Opinion of Justices 

to Senate 

(Nantucket), 128 

N.E.2d 557, 562 

(Mass. 1955). 

Proposed historic preservation ordinance 

is “not too indefinite or lacking in 

sufficient standards.”  Requirement that 

limits commission’s jurisdiction to the 

prevention of developments “obviously 

incongruous to the historic aspects of the 

surroundings” must be interpreted “with 

reference to the main purpose of the act.” 

Massachusetts Paananen v. Old 

King’s Hwy. Reg’l 

Hist. Dist. Comm’n, 

1991 Mass. App. 

The requirements of the Old King’s 

Highway Regional Historic District Act 

“are not too indefinite or lacking in 

sufficient standards” where the 
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Div. 135 (1991). “committee shall consider, among other 

things, the historical value and 

significance of the building or structure, 

the general design, arrangement, texture, 

material, and color of the features 

involved and the relation of such factors 

to similar factors of buildings and 

structures in the immediate surroundings” 

and “settings, relative size of buildings 

and structures but shall not consider 

detailed designs, interior arrangements 

and other building features not subject to 

public view.” 

Massachusetts Sleeper v. Old King’s 

Hwy. Reg’l Hist. 

Dist. Comm’n, 417 

N.E.2d 987, 989-90 

(Mass. 1981). 

Certificate of appropriateness criteria are 

not impermissibly vague where “[a] 

committee is to consider the historical 

value and significance of the structure, 

the general design, arrangement, texture, 

material, color, the setting, and immediate 

surroundings,” with a view toward 

avoiding exterior effects “obviously 

incongruous to the purposes set forth in 

this act” and “[s]imilar elements of 

appropriateness” have been found by 

other courts to be “sufficient.” 

Minnesota Coalition for Non-

profit Student 

Housing v. City of 

Minneapolis, A03-

1873  (Minn. App. 

Oct. 5, 2004), 2004 

Minn. App. LEXIS 

1149, *18-*19 

(unpublished). 

Designation criteria of the city’s Heritage 

Preservation Regulations, contained in the 

Minneapolis Code of Ordinances, is not 

unconstitutionally vague when applied to 

a specific property, where they establish 

specific criteria that curtail the city’s 

discretion when it chooses to designate 

that property, and where the city’s ability 

is circumscribed by mandatory rather than 

permissible language. 

Minnesota Handicraft Block 

Ltd. Partnership v. 

City of Minneapolis, 

611 N.W.2d 16, 22-

23 (Minn. 2000). 

Proceedings before city council to 

designate buildings for heritage 

preservation were “quasi-judicial” in 

nature and, therefore, were reviewable by 

writ of certiorari where, among other 

things, the standards for designation 

“when applied to a specific property, 

establish specific criteria that curtail the 

discretion of the City when it chooses to 

designate that property.” 
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Missouri Lafayette Park 

Baptist Church, 

Appellant, v. Board 

of Adjustment of the 

City of St. Louis, 599 

S.W.2d 61, 65 (Mo. 

Ct. App. 1980). 

Property owner was not deprived of due 

process under standards for demolition in 

preservation ordinance, where 

administrative discretion in denying 

demolition permits is controlled by 

judicial interpretation of the “words 

degenerated beyond feasible limits for 

rehabilitation.” 

Missouri U-Haul Co. v. City of 

St. Louis, 855 S.W. 

424, 426 (Mo. Ct. 

App. 1993). 

Preservation ordinance is not 

unconstitutionally vague where decisions 

are made by a commission comprised of 

members with expertise in architecture, 

history, and so forth; it advises owner of 

minimums that must be met; and it 

provides sufficient guidelines to preclude 

arbitrary enforcement.  It would be 

“practically impossible and socially 

undesirable” for the city to list all 

minimum exterior standards. 

New Hampshire Town of Deering v. 

Tibbets, 202 A.2d 

232, 235-36 (N.H. 

1964). 

The “criterion which the ordinance 

provides for the determination of whether 

a structure shall be approved or 

disapproved” is not so vague “as to 

furnish no valid standard to guide the 

selectmen in its administration.” 

New Jersey Nadelson v. 

Township of 

Millburn, 688 A.2d. 

672, 677-79 (N.J. 

Super. 1996). 

“Requirement that alteration or addition 

not be incongruous with purpose of 

historic preservation article was not 

impermissibly vague in all its 

application” where “the characteristics of 

the Short Hills Park Historic District’s 

physical environment to be sufficiently 

distinctive to lend reasonable guidance to 

the Commission in applying the 

ordinance’s standard of ‘incongruity’”; 

the ordinance “includes and is surrounded 

by criteria which supplement the 

adequacy of the standards;” the ordinance 

limits the Commission’s discretion by 

requiring members of the Commission to 

be “knowledgeable in building design and 

construction or architectural history . . . 

[and] knowledgeable of, or who [have] a 

demonstrated interest in, local history;” 

and it provides an appeal process and an 
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informal review process that allows an 

applicant “to present a proposal for 

informal review and comment by the 

Commission.” 

New Jersey Pansini Custom 

Design Assocs., LLC 

v. City of Ocean 

City, No. A-5635-

99T5 (N.J. App. Div. 

Apr. 9, 2005), 2002 

WL 549413, *3 (N.J. 

Super. A.D.), rev. 

denied, 803 A.2d 

1161 (N.J. 2002). 

The phrases, “reasonably related fair 

market value” and “reasonable 

assurance,” as set forth in the Ocean City 

Preservation Ordinance are not 

unconstitutionally vague on their face or 

as applied in view of the “contextual 

background of the purpose of the 

enactment.” 

New Mexico City of Santa Fe v. 

Gamble-Skogmo, 

Inc., 389 P.2d 13, 

14-19 (N.M. 1964). 

“[T]here is no substantial basis for a 

claim that the ordinance vests 

uncontrolled discretion in an 

administrative body, nor does it appear 

that the ordinance fails to furnish the 

necessary standards to guide the 

administrative body designated by the 

ordinance” where the historic style of the 

architecture is described in detail; the 

committee’s determinations must be 

based on the standard of “harmony with 

adjacent buildings, preservation of 

historical and characteristic qualities, and 

conformity to the Old Santa Fe Style” and 

the ordinance includes “specific 

safeguards to insure against arbitrary 

action or unrestricted discretion.” 

New York St. Bartholomew’s 

Church v. City of 

New York, 728 F. 

Supp. 958, 964-65 

(S.D.N.Y. 1989), 

aff’d, 914 F.2d 348 

(2d Cir. 1990), cert. 

denied, 499 U.S. 905 

(1991). 

Legal standards for designation of a 

landmark and for granting a certificate of 

appropriateness are not impermissibly 

vague in violation of the due process 

clause of the Fourteenth Amendment. 

New York Palin v. City of 

Rochester, 765 

N.Y.S.2d 550 (App. 

Div. 2003). 

Denial of certificate of appropriateness 

affirmed where there was “no merit to 

petitioner’s challenge to the 

constitutionality of the preservation 

ordinance” as unconstitutionally vague or 
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as an overbroad delegation of authority to 

the Board.” 

New York Russo v. Beckelman, 

611 N.Y.S.2d 869, 

871 (App. Div. 

1994). 

Decision of lower court upholding 

constitutionality of New York City’s 

criteria for designation against void for 

vagueness claim affirmed.  Trial court has 

found that terms such as “historical” and 

“aesthetic interest” are “ordinary terms, 

commonly used and understood, which 

convey a significantly explicit meaning 

allowing for application of the law in a 

manner not violative of due process” and 

a body of experts, such as the landmarks 

commission, would not “have any 

particular difficulty in appraising the 

value of a proposed landmark based on 

the alleged vagueness of the terms 

“historical” or “aesthetic.” 

New York Salvatore v. City of 

Schenectady, 530 

N.Y.S.2d 863, 864-

65 (App. Div. 1988). 

Ordinance and compatibility standards 

under preservation ordinance are not 

unconstitutionally vague.  Standards “are 

sufficiently precise and objectively 

verifiable to give fair notice and provide 

minimal guidelines to safeguard against 

arbitrary or discriminatory enforcement,” 

and “are clearly consistent with the 

legitimate legislative purposes of historic 

district regulation.” 

North Carolina A-S-P Assocs. v. City 

of Raleigh, 258 

S.E.2d 444, 453-55 

(N.C. 1979). 

Ordinance governing changes to 

properties within historic district, which 

prevents activities “which would be 

incongruous with the historic aspects of 

the district” does not rise to the level of 

an unconstitutional delegation of 

legislative power.  Standard of 

incongruity is a contextual standard, 

which derives its meaning “from the total 

physical environment of the Historic 

District,” is sufficient to limit the 

discretion of the commission, where 

characteristics in historic districts are 

“distinctive” and “objectively 

ascertainable;” a majority of the members 

of a historic district have demonstrated 

special interest, experience, or education 
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in history or architecture; it is necessary 

to provide a degree of discretionary 

authority to achieve the policies and goals 

of the legislature; and procedural 

safeguards serve as an additional check. 

North Dakota County of Stutsman 

v. State Historical 

Society of N. 

Dakota, 371 N.W.2d 

321, 327-28 (1985). 

Legislature’s delegation of power and 

authority to State Historical Board to 

place historical sites on state registry is 

not an unconstitutional delegation of its 

legislative power and the term “historical 

value” is not unconstitutionally vague 

“when considered within the context of 

the object and policy [of the local historic 

preservation law].  Minutely designated 

standards are not required.” 

Ohio City of Springfield v. 

Pullins, C.A. Case 

No. 2927 (Ohio App. 

Oct. 5, 1992), 1992 

Ohio App. LEXIS 

5189, *9-*12. 

Local ordinance set forth “sufficient 

criteria to guide the Landmarks 

Commission in the exercise of its 

discretion and is therefore constitutional,” 

where the ordinance “contains a policy 

statement and creates certain standards by 

which the Landmarks Commission is to 

be guided in its determination of whether 

to award a certificate of appropriateness 

in any given circumstance.” 

Ohio Village of Hudson v. 

Albrecht, 458 N.E.2d 

852, 857 (Ohio 

1984). 

Village ordinance “includes standards 

reasonably necessary to guide the board 

in the exercise of its discretion” and “does 

not constitute an unlawful delegation of 

legislative authority where policies in 

ordinance and board’s authority is by 

‘accepted and recognized architectural 

principles,’ as well as other provisions of 

the zoning code and ordinances of the 

village.” 

Pennsylvania Riel v. City of 

Bradford, 485 F.3d 

736, 755-56 (3d Cir. 

2007). 

Sign ordinance provision are not 

unconstitutionally vague so as to violate 

first amendment rights where review 

board’s discretion is limited to standards 

in the ordinance; a nine-member board is 

composed of “individuals knowledgeable 

about preservation, as opposed to a single 

official;” and “applicants have recourse 

through judicial review process to protect 

against arbitrary governmental action.” 
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Pennsylvania Park Home v. City of 

Williamsport, 680 

A.2d 835, 838-39 

(Pa. 1996). 

Pennsylvania enabling statute is not 

unconstitutionally vague where it states 

that “any governing body in determining 

whether or not to certify to the 

appropriateness of the  . . . demolition or 

razing of a building . . . shall consider the 

effect which the proposed change will 

have upon the general historic and 

architectural nature of the district” and 

“shall consider the general design, 

arrangement, texture, material and color 

of the building or structure and the 

relation of such factors to similar features 

of buildings and structure in the district.”  

Williamsport ordinance is not 

unconstitutionally vague where challenge 

amounts to no more than generalized 

claim that provisions contain potential for 

arbitrary action and plaintiff has “failed to 

show how the provisions in question are 

vague or how the Board has applied them 

in an arbitrary or discriminatory way.”   

Rhode Island Bellevue Shopping 

Ctr. Assocs. v. 

Chase, 574 A.2d 

760, 764-65 (R.I. 

1990). 

Enabling legislation is not 

unconstitutionally vague where the 

purposes of the legislation are “explicitly 

outlined,” and specific factors for 

consideration in reviewing application are 

delineated.  “Although the board’s 

discretion cannot be entirely eliminated 

because of the subjective nature of this 

process, we believe the standards set forth 

in the historic-zoning legislation 

sufficiently alert the public of the statute’s 

scope and meaning.” 

South Carolina Burke v. City of 

Charleston, 893 F. 

Supp. 589, vacated 

on jurisdictional 

grounds, 139 F.3d 

401 (4
th

 Cir. 1998). 

City preservation ordinance upheld 

against due process/vagueness claim 

where they “sufficiently circumscribe[d] 

the BAR review process” by requiring the 

board “to maintain files, drawings, and 

other documents to serve as general 

guides in decision-making;” by 

establishing “a process of informal 

application review whereby preliminary 

assessment compliance and suggestions 

for modification could be made;” by 
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requiring that a denial “be reduced to 

writing, with consideration given to 

certain enumerated factors.” 

Texas Mayes v. City of 

Dallas, 747 F.2d 

323, 325-26 (5
th

 Cir. 

1984). 

District court’s decision that contested 

provisions governing issuance of 

certificate of appropriateness “provide 

adequate legislative direction to the 

commission to enable it to perform its 

functions consonant with due process” 

upheld  where the plaintiff failed to show 

“(a) that the regulations themselves did 

not provide reviewable articulated 

standards that justified these rulings, or 

(b) that the standards were arbitrarily 

applied against him.” 

Vermont In re Vermont Nat’l 

Bank, 587 A.2d 317, 

320 (Vt. 1991). 

Trial court’s reversal of certificate of 

appropriateness for demolition of 

International Style building, on grounds 

that building was not historic, upheld 

where the term “heritage,” as set forth 

under the city’s ordinance and as 

construed by the trial court, is not 

“unconstitutionally void for vagueness.” 

Virginia Covel v. Town of 

Vienna, 2009 Va. 

Cir. LEXIS 20, *47-

*58, aff’d, 694 

S.E.2d 609 (Va. 

2010). 

Information required by the preservation 

ordinance is not vague because its 

language is “sufficiently precise and 

definite to give fair warning.” 

Washington Carpenter v. City of 

Snohomish, No. C06-

0755-JCC (W.D. 

Wash. June 13, 

2007), 2007 U.S. 

Dist. LEXIS 42819, 

*5. 

City of Snohomish is entitled to summary 

judgment on federal due process claims 

where standards for signs under historic 

district design code, which specify 

materials, set forth detailed limits on size, 

and repeatedly focus on the aesthetics of 

the 1880s-1930s era are not 

unconstitutionally vague.” 

Washington Conner v. City of 

Seattle, 223 P.3d 

1201 (Wash. Ct. 

App. 2009). 

“Because each landmark has unique 

features and occupies a unique 

environment, it is impracticable for a 

single ordinance to set forth development 

criteria or standards that could apply to 

every landmark.”  “General standards . . . 

gain specificity from application to a 

particular landmark and a particular 
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proposal.”  “The fact that an ordinance 

must be applied in context to a given 

proposal does not render it 

unconstitutionally vague.” 

Washington Swoboda v. Town of 

La Conner, 987 P.2d 

103, 107 (Wash. Ct. 

App. 1999). 

The phrase, “[t]he proposal shall relate to, 

and not diminish any physical or visual 

aspect of the site, neighborhood, and 

community” is not so vague as to be 

unconstitutional where “the Code 

contains ascertainable standards” to guide 

implementation of the law. 

Wisconsin State ex rel. 

Saveland Park 

Holding Corp. v. 

Wieland, 69 N.W.2d, 

217, 225 (Wis. 

1955). 

The standard that requires the village’s 

building board to find, as a condition to a 

permit, “that the exterior architectural 

appeal and functional plan of the 

proposed structure will not be so at 

variance with those of other structures 

already constructed, or in the course of 

construction, as to cause a substantial 

depreciation in the property values of the 

neighborhood” is “not so indefinite or 

ambiguous as to subject applicants for 

building permits to the uncontrolled 

arbitrary discretion or caprice of the 

building board.” 

West Virginia Struna v. 

Shepherdstown 

Planning Comm’n, 

2011 U.S. Dist 

LEXIS 24016, *23-

*25 (N.D.W. Va. 

2011) 

The legislature provides the Planning 

Commission with “certain objectives to 

consider when enacting [zoning] 

ordinances including, but not limited to, 

ensuring attractiveness and preserving 

historic buildings.”  “The very nature of 

historic preservation simply requires a 

degree of discretion based upon 

subjective aesthetic judgments.  Such 

judgments are certainly not for this Court 

to determine.” 
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Alabama City of Mobile v. 

Weinacker, 720 So. 

2d 953, 955 (Ala. 

App. 1998). 

Trial court correctly ruled that an 

ordinance governing signs in historic 

districts is “impermissibly vague and 

ambiguous” and “provides the review 

board unbridled discretion” where the 

criteria for issuing a certificate of 

appropriateness under the ordinance are 

not set out and the ordinance does not 

provide guidelines to be used in 

determining whether a sign is 

“appropriate.” 

Texas Texas Antiquities 

Committee v. Dallas 

County Community 

College Dist., 554 

S.W.2d 924, 928 

(Tex. 1977). 

Texas Antiquities Code, which declares 

that “[a]ll other sites, objects, buildings, 

artifacts, implements, and locations of 

historical, archeological scientific, or 

educational interest, . . . as hereinafter 

provided, may not be taken, altered, 

damaged, destroyed, salvaged, or 

excavated without a permit from, or in 

violation of the terms of such permit from, 

or violation of the terms of such permit of, 

the antiquities Committee,” is 

unconstitutionally vague and void where 

“[w]e have . . . no standard or criteria 

either by statute or rule which affords 

safeguards for the affected parties.” 

Texas Southern Nat’l Bank 

of Houston v. City of 

Austin, 582 S.W.2d 

229, 239 (Tex. App. 

1979). 

Provision in preservation ordinance that 

allows the chairman, any vice-chairman, 

or the executive secretary of the Landmark 

Commission, each at his own discretion, to 

place a parcel of property on the agenda of 

the Commission, thereby causing 

restrictions to attach for perhaps a 

minimum of sixty days, is unconstitutional 

as applied to appellants’ property where 

discretion is not “harnessed by appropriate 

standards and guidelines.” 

 




