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A.  INTRODUCTION

An occupier’s duty of care to visitors is to take such care as in all the circumstances is reasonable to see that the visitor will be reasonably safe in using the premises for the purpose for which he or she is invited or permitted to be there.

In British Columbia
, the relevant provision of the Occupiers’ Liability Act is s. 3
:


Occupier’s Duty of Care

3(1) An occupier of premises owes a duty to take that care that in all of the circumstances of the case is reasonable to see that a person…on the premises…will be reasonably safe in using the premises.


(2)  The duty of care referred to in subsection (1) applies in relation to the 



(a)
condition of the premises, 



(b)
activities on the premises, or



(c)
conduct of third parties on the premises.

Commercial premises have a duty to take reasonable care to see that persons on the premises will be reasonably safe.  In each case, the standard of care to which a premises is held will vary based upon a number of factors.  The degree of risk that a hazard will arise on the premises is one of the most important factors in determining the standard of care (i.e., the greater the likelihood of risk materializing, the higher the standard).  Other factors that are considered include:

· the size of the commercial premises;

· the nature of the products being sold;

· the volume of customer traffic in the area; and 

· whether special/unique conditions exist.

In determining whether a commercial premises has met the standard of care, a court will review the following:

· whether a system of inspection and maintenance was in place;

· whether inspection and maintenance duties were executed separately from regular duties;

· whether the inspection and maintenance system was supervised;

· whether the inspection and maintenance system was followed on the day of the accident; and 

· whether the inspection and maintenance system was logged or recorded.

There are numerous decisions that discuss the standard of care under the Occupiers’ Liability Act for inspection and maintenance of a commercial premises.  It is often assumed that the same standard of care applies to all premises.  The Courts, however, have clearly demonstrated that a different standard of care applies to different types of premises.  What is reasonable will depend on the degree of risk of spills, or the development of other hazardous conditions, in the circumstances.  For example, the degree of risk of spills in a department store is likely substantially less than in a grocery store.  Thus, the vigilance required in inspecting the grocery store will typically be higher than that which is required in a department store.

In relying on past case law to assess liability, one must remember that each case is decided on its own facts in the particular circumstances.  Accordingly, two identical maintenance systems will not necessarily provide the same result.  Not only is the maintenance system essential, but so is adherence to that system.  If the system is not followed, the store may be found liable.

This manual focuses on the duties and obligations of grocery stores, both large and small, as well as pharmacies, department stores and restaurants.  It is intended to assist with assessing liability, as well as setting out steps that can be taken to avoid liability.  A full reading of this manual will disclose the following about slip and falls at commercial premises:

· A grocery store is required to have a system where employees and/or supervisors periodically check for safety hazards in order to meet the standard of care of an occupier.  Such safety checks should be scheduled apart from other duties carried out by employees.  In low risk areas for spills, inspections will not be required as often as high risk areas such as in produce departments or the front of the store.  A written record of inspections is recommended.

· The standard of care of a small grocery store is not likely to be as great as that of a large grocery store.  If the small grocery store has procedures similar to those employed by a large grocery store, they are less likely to be found liable for a slip and fall.

· The standard of care required of a pharmacy or department store will generally be less than that required of a grocery store produce department because they are mainly composed of low risk areas, where the chance of a spill is less frequent.  That said, an inspection and maintenance system is still required periodically, as well as supervision that confirms the system is followed.  Again, a written record of inspection is recommended.

· The standard of care required of a restaurant will also be generally be less than that required of a grocery store produce department. 

· The standard of care required in a parking lot is relatively low, as it is a low risk area.  

· It is likely that the risk of water accumulation from inclement weather will require a more detailed maintenance and inspection system.  Adequate mats and regular checks for pools of water or saturation of the mats are advisable.

· If the store creates a hidden obstruction, it will be in breach of its duty of care unless there is an adequate system for discovering that obstruction.

· If the store creates a trap for customers by not adequately securing an object that will cause harm if it falls on a customer, the store will likely be held liable.
B.  RETAIL PREMISES

I.
LARGE GROCERY STORES

The vast majority of the case law which addresses the duty of care of a grocery store, considers large premises.  These decisions can be helpful because they indicate which maintenance systems have been found to be acceptable and which are considered unacceptable by the courts.  

The standard of care owed in a grocery store will vary depending on whether the particular area is considered high or low risk.  Areas such as the produce department and the front entrance are considered high risk areas which, consequently, attract a higher standard of care.  Conversely, dry product aisles are lower risk areas and thus require less attention. 

Set out below are cases which provide guidance on the requisite standard of care in differing circumstances: 

A.
HIGH RISK AREAS

a)
Entrances and Exits
i)
Dufty v. Great Pacific Industries Inc., [2000] B.C.J. No. 1988 (B.C.S.C.):

The Plaintiff tripped on a buckle in a carpet at the entryway to the Overwaitea.  The Defendant’s maintenance procedure included the following:

· “front end clerks” bag groceries, help customers to their cars with their purchases and generally keep the front-end of the store clean and tidy

· front-end inspections were carried out routinely (but they were not scheduled nor was there clear direction on how often inspections were to be conducted)

· a maintenance or sweep log was completed by the front-end clerks

A front end clerk testified that he believed inspections were to be done “every hour maybe” if the store was not too busy.  The sweep logs indicated sweeps were done on the day of the accident at 12:34 p.m., 2:25 p.m., 3:00 p.m., 4:15 p.m., 7:30 p.m. and none thereafter.  The Plaintiff’s fall occurred at about 7:00 p.m.

The court concluded that the Defendant’s system was not reasonable because it did not cover the exterior part of the entrance to the store.  Inspection was left to casual observation by staff as they entered and exited the store.  Also, the court found that the system was somewhat haphazard.  The court cited the decision of Gogol v. Woolworth Co. Limited, [1996] B.C.J. No. 2047 (B.C.S.C.) which found liability where “The system for checking the floor was haphazard and depended on the sales clerk or stock persons apart from their regular duties.”

There was no regular mandatory schedule for front-end sweeps and inspections.  The court found that the system that was in place was not implemented in a reasonable way on the day of the accident because of the long gaps in the sweep log for that date.  The court further noted the absence of any effective discipline procedures to ensure compliance.  Liability was assessed fully against the Defendant.

Key Points:

· inspection of the exterior was limited to “casual observation” by staff members

· there was no specific directions to inspect the carpets

· the inspections inside the entranceway were not regularly scheduled

· the employees were to inspect the front‑end in addition to their other duties, which included including bagging groceries and helping customers to their cars

· there was a gap of nearly 3 hours between the last sweep and the fall

· there were no procedures to ensure compliance with sweep requirements

ii)
Lemon v. Canada Safeway Ltd., [2001] B.C.J. No. 1226 (B.C.C.A.), aff’d [1999] B.C.J. 
No. 2502 (B.C.S.C.): 

The Plaintiff stepped off the mat at the entranceway and slipped on a wet floor.  The water had been brought inside the store by wet shopping carts.  The employees were instructed to collect carts left in the parking lot outside and bring them inside to a storage area at the entrance.  It was a very wet day causing water to drip from the carts onto the floor.  The store was busy with pre-Christmas customers.

The court concluded that the floor was wet and that the Defendant had a duty to take reasonable steps to mop the floor.  The Defendant’s maintenance system included:

· service clerks inspecting the front entrance every 15 minutes with instructions to mop up any water that they saw

· service clerks mopped the areas around the carts and under the carts when they were brought inside

A supervisor gave evidence that she instructed the service clerks to inspect the front every 15 minutes.  A service clerk gave evidence that she mopped the area about 10 minutes before the accident.  The trial judge concluded that the Defendant took reasonable steps to see that the premises were reasonably safe.  The trial judge went on to find that it would be unreasonable to expect entrance areas to be kept completely dry during inclement weather.  On appeal the court rejected the Plaintiff’s argument that the whole entranceway should have been carpeted or that there ought to have been more mats. The appeal was dismissed.  

Key Points:

· extra mats or carpeting are not required if there is a reasonable inspection system in place

· inspection of an entrance way every 15 minutes is sufficient.
iii)
Crudo v. Westfair Foods Ltd., [2005] B.C.J. No. 457: 

The Plaintiff brought an action for a slip and fall at the Defendant’s grocery store.  She claimed that she slipped on water that was on the floor when she entered the store on a rainy day.  

The court held that even if there was water on the floor, the store had met its requisite standard of care under the Occupiers Liability Act by conducting regular sweeps of its floor, logging those sweeps, reviewing the logs on a weekly basis to ensure compliance, and, lastly, having an awning and interior mats in place to protect the premises from rain.  

The Plaintiff argued that cones or warning signs should have been placed to warn customers that the floor was slippery and that there should have been more frequent sweeps of the front entranceway because of the heavy rain and the amount of traffic in the store.  However, the court found, by the Plaintiff’s own admission, that she did not need a sign to warn her that the floors might be damp if it was raining outside.  Further, the court found that there was nothing on the floor where the Plaintiff fell, and that the accident most likely happened in the way that the Plaintiff initially told a store employee, that all of a sudden her feet just went out from under her.

Key Points:

· a system of maintenance which includes the following is likely sufficient: 

· sweeps at regular intervals

· documentation of said sweeps in a log

· review of the sweep log by a supervisor

· review of sweep logs by a manager on a weekly basis

· regular patrols by store managers 

· awnings over a entrances and exits to provide protection from rain

· placing mats at the entrance to a store

iv)
Nikkel v. Westfair Foods Ltd. (cob Extra Foods), [2001] M.J. No. 30: 
The Plaintiff slipped and fell upon entering the Defendant’s store.  The area surrounding the store was wet and slushy.  The Plaintiff walked through the slush, entered the foyer of the store, walked across a 6‑foot carpet and slipped as she stepped onto a tiled surface.  

Upon entering the store, the Plaintiff failed to observe a small sign that gave notice of danger because of slipperiness.  A second mat had been placed over the tiled floor inside the door, but at a distance beyond which the Plaintiff would be able to reach on her first step into the store.  The court found that there was moisture where the Plaintiff slipped, but not a pool of water.

On the day in question, an employee was assigned to stay at the front of the store all day with a mop and pail and was instructed to mop up any water brought into the store, whether on the tile inside or on tile in the foyer.  The employee had been on duty at the particular location throughout the day, and each time the assistant manager observed him, he was attending to his assigned duty.  During the day, the mats became saturated, and it was the employee’s task to mop up the water as it bled onto the floor.

At the time of the fall, there were no replacement mats in the store.  The store owned other mats, but the other mats were either located in other positions throughout the store or were out for cleaning.  The court held that it would be expecting too much of a store to require it to have extra mats on hand or to vacuum the mats.  Further, at the site of the fall, there was a minimal amount of moisture, suggesting that the area had been mopped.  Accordingly, the Court found that the store had an adequate system of maintenance in place and that system was being followed at the time of the accident.  The Plaintiff’s action was dismissed.

Key Points:

· a store is not required to keep additional mats on hand or to vacuum them when they become saturated with water

· during inclement weather, the presence of an employee at the front of the store to mop up and monitor moisture can help to alleviate liability exposure

b)
Produce Department
i)
Axani v. QSR Edmonton Ltd., [2004] A.J. No. 1457: 
The Plaintiff slipped and fell on some water in the grocery store which was located in the produce department.  The Defendant’s maintenance procedures included:

· employee training of safety procedures which featured the Defendant’s motto “Pick it up—don’t pass it up” with respect to maintaining the floors of the store in a safe condition

· daily floor cleaning by an independent contractor

· hourly sweeps in the produce department 

· daily sweep logs to document that “floors should be inspected a minimum of once an hour in food departments and cleaned as required”. Said logs contained a series of columns showing the date, time, the signature of the employee and his or her number, and whether the area inspected and was swept or wet mopped

· completed logs signed by the department supervisor

· completed logs collected by the store manager every Saturday

· employees were reprimanded if the safety policy was not followed 

· bright yellow signs and pylons were placed throughout the store warning of “Slippery Floors” and “Wet Floor”.  The signs and pylons were used whether or not the floors were actually slippery or wet

The court held that, as per a number of prior judgments, hourly sweep systems satisfy the standard of care required of a supermarket.  However, there was concern as to whether the system was executed. The Defendant’s records indicated that there had been a sweep approximately every 2 to 2½ hours on the day in question, rather than at 1 hour intervals.  The court concluded that the Defendant’s employees were not maintaining the standard of vigilance called for by company policy.  The court held that the presence of water was a hazard which would not have been present but for the failure of the Defendant’s employees to adhere to the Defendant’s policies.  The court also commented that the warnings concerning slippery floors and wet floors were not enough to enable the Plaintiff to be reasonably safe.  The warning signs lost their practical effect and became “background” at the store because they were placed out regardless of whether or not the floors were wet. Liability was assessed against the Defendant.

Key Points:

· the presence of a good inspection and maintenance system, without compliance, will not protect a grocery store from liability

· sweeping a produce department at intervals of greater than one hour can lead to a finding of liability

· no credit will be given to the presence of warning signs where those signs are placed out as of course

ii)
Moses v. Jayce Holdings Ltd. (c.o.b. Thrifty Foods), [1996] B.C.J. No. 2095 (B.C.S.C.): 
While examining produce, the Plaintiff slipped on some cherries.  The Defendant did not have an employee who was specifically designated to tour the store and inspect the store for spillages or debris during the time when the customers were on the premises.  It was the responsibility of all employees to ensure that the floor was kept clean.  Every employee was taught to pick up anything on the floor in any department.  The Defendant also had a “floor check log” for the produce section.  It was divided into 15 minute intervals beginning at 8:00 am and ending at 10:00 pm.  Employees were to sign, opposite a time, whenever they swept, mopped or cleaned up the floor.  However, the floor log did not document the type of maintenance performed.  Employees had signed the floor check log at 1:00, 1:15, 1:30 and 1:45 pm but those employees were not called as witnesses.

The court found that it was not known what cleaning of the floor occurred between 1:00 pm and the time of the accident, at approximately 1:40 pm.  The court found the Defendant liable on the basis that its system was not reasonable:


The frequency and suddenness with which incidence of spillage and debris occurred, the predominance of senior citizens as customers and the usual crowded condition of the store, required the Defendant to have a regular patrol and routine floor observation in the produce area of the store, as indicated in Hutchinson v. Woodward’s Stores (Mayfair) Limited…, at p. 311, or at least a means of preventing spillage of hazardous items such as cherries and grapes.  Storage of those items creates an obvious risk.

Key Points:

· the court took into account the high risk of spillage, the predominance of senior citizen customers and the crowded condition of the store
· under such circumstances regular patrols and sweeps are required or, alternatively, a means of preventing hazardous items from spilling (such as a guard along the sides of the cherry display or a mat placed below the display)
iii)
Bednarek v. Canada Safeway Ltd., [2001] B.C.J. No. 786 (B.C.P.C.):

The Plaintiff slipped on a small leaf that was lying on the floor near the vegetable counter.  The court noted that additional care is required in produce departments because of the frequency which one might expect vegetable material to fall from the bins in a self-service store.  Vegetable material by its nature, can be hazardous to unsuspecting customers.

The court also noted that it would be unreasonable to expect the floor in the produce section of a self-service grocery store to be completely safe for customers to walk on at all times.  Every time a customer takes fruit or vegetables from a display, there is a chance that something will fall and create a hazard on the floor.  This places a duty on the operator of the business to make reasonable efforts to ensure that dropped material is picked up or swept away, but it cannot be expected that there will always be a staff member on hand to ensure that everything which falls is immediately recovered from the floor.

The Defendant had the following inspection and maintenance system in place: 

· there were no set schedule for sweeps

· clerks had an ongoing duty to inspect for spills and debris on the floor and to take care of such incidents as soon as they were noted

· hourly inspections were conducted by an assistant manager 

· on average, there were eight to 12 sweeps per day

· whenever sweeps are conducted, they are recorded in a log 

The court found that this was a reasonable system.  The court also found that the system was followed on the day of the accident.  A sweep of the produce department indicated that eight sweeps were completed from the opening of the store at 8:00 am until closing time.  During the morning, there were three sweeps of the produce department, two of which occurred before the Plaintiff’s fall.  The last sweep occurred only two minutes before her accident.

The court concluded that the debris which caused the Plaintiff’s fall was left behind during the last sweep of the floor.  However, the court held that this was not evidence of a marked departure from the system put in place by Safeway.  The court took into account the small size of the debris as well as the efforts made by the staff to ensure that the floor remained clean and safe.  The Plaintiff had submitted that the standard of care was set out in Moses v. Jace Holdings Ltd., supra, but the court distinguished that case on the basis that it dealt with cherries, which constitute an unusual danger because of the way in which they are displayed and their propensity to roll. The court concluded that to expect more of Safeway in the case at issue was to elevate the standard of reasonableness to one of perfection. The action was dismissed.  

Key Point:

· regular, unscheduled sweeps coupled with hourly inspections by a manager form a reasonable system

iv)
Evans v. Jim Pattison Industries Ltd. (c.o.b. Save-On Foods and Drugs), [2000] B.C.J. 
No. 1171 (B.C.S.C.)

The Plaintiff slipped on a strawberry as she was walking out of the produce section of the grocery store.  The Plaintiff fell in an area immediately adjacent to a display of packaged strawberries.  The Defendant had the following cleaning procedure in place:

· staff had an ongoing obligation to ensure that the floor was kept clean

· staff in the produce department were expected to sweep and/or mop the floor before and after their breaks and whenever they saw debris on the floor

· before or after each of these cleanings, the staff member was expected to record that cleaning in a log and mark the time the cleaning either started or finished and their initials

An employee had cleaned the department at 12:57 pm and at 1:29 pm.  He gave evidence that he followed a particular pattern which took him through the whole of the produce section.  The court found that the employee’s entries were reliable because a copy of the log was made shortly after the incident and because the entries were supported by observations of at least two other staff members.

The court concluded that the Plaintiff probably fell between 1:20 pm and 1:30 pm., and that the floor around the strawberry flats display had been cleaned just minutes before the Plaintiff’s fall.  The court also concluded that the Defendant had established that the risk of spillage from the strawberry flats was low.

The court was satisfied with the safety measures taken by the Defendant, namely: 

· placing the strawberry flats some distance from the bulk strawberry display

· placing the strawberry flats in an area where they could be consistently and easily monitored;

· implementing a cleaning routine which called for the floor to be regularly mopped or swept, and

· picking up debris as soon as it is sighted observed. 

The court concluded that requiring the Defendant to place mats on the floor by the strawberry flats display or to require the Defendant to cover the strawberry flats in some manner, was tantamount to imposing the standard of perfection on the Defendant. The action was dismissed. 

Key Point:

· mats or different packaging will not be required if there is a low risk of spillage and other precautions such an inspection and cleaning routine are in place and followed

v)
Kerr v. Loblaws Inc., 2007 Carswell Ont 3100 (C.A.):

The eighty-eight year old Plaintiff slipped and fell on a single grape near a grape display in the Defendant’s produce department.  At trial, the jury had dismissed the Plaintiff’s claim.  The Plaintiff appealed in part on the basis that the trial judge had erred in his charge to the jury on the requisite standard of care and causation.  The appeal was ultimately dismissed.  What is of interest is that the jury found in favour of the Defendant despite the following:

· the Defendant’s floor care policy manual provided for the use of floor mats in front of the grape displays to minimize the potential for accidents.  Contrary to the directions contained in the Defendant’s manual, floor mats were not in use in front of the grape display at the time in question.  

· the Defendant did not have in place any floor maintenance schedule for the produce department.  

· the produce department sweep log indicated that a floor inspection had been conducted approximately 2 hours prior to the Plaintiff’s fall.  

There was evidence at trial that the Defendant’s employees regularly checked and swept the floors in the produce department, often without making a notation in the sweep log.  The jury accepted the evidence that the times of inspections recorded in the log did not represent the only times that the floors were inspected or cleaned in the produce department. The Plaintiff’s appeal was dismissed as there was an evidentiary base to support the jury’s verdict on liability.  

Key point:

· a jury’s expectations may not be as onerous as that of a judge.

d)
Frozen food section

i)
Westfair Foods Ltd. v. Carter, 2001 BCSC 564:

The Real Canadian Superstore appealed a finding by the provincial court that it was liable to the Plaintiff, who had slipped on what appeared to be ice cream near the front of the store.  The area of the fall had been swept at about 2 pm and the fall had occurred between 2:43 pm and 2:53 pm.  The store’s policy was to sweep the front end area on an hourly basis.  The Court noted that the area of the fall was close to a low, open freezer where product could be removed or spilled easily.  The area of the fall was also close to the front end of the store and was thus a very high traffic area.  The Court considered hourly sweeps for such a high risk area to be insufficient and unreasonable.  The appeal was dismissed.  

Key Point:

· The standard of care for a high traffic area near an open freezer requires inspections more frequently than once every hour.  

B.
LOWER RISK AREAS

a)
Delicatesssen
i)
Tchilinguirian v. Westfair Foods Ltd. (c.o.b. Real Canadian Superstore), [1999] B.C.J. 
No. 2405 (B.C.S.C.):

The Plaintiff slipped and fell on some water on the floor of an aisle in the meat and delicatessen section of the store.  The maintenance system was as follows:

· at night, contract workers cleaned the washrooms and all of the floors

· during business hours, a mandatory sweep system was in place which required mopping of the floors on a regular periodic basis

· in the delicatessen area (where the Plaintiff fell) the staff swept the floor every hour.  The time of the sweep, the area cleaned and whether the cleaning was a dry or wet sweep were recorded on a sweep log

· the sweep log was signed daily by the department supervisor and weekly by the manager

· during wet mops, safety cones were placed in the area until the area was dry

· a dry mop was conducted immediately after a wet mop

· during open hours, janitorial staff carried out additional cleaning duties including cleaning the aisles of the delicatessen area

· all staff had cleaning liquid and paper towels available and were required to maintain a lookout for spills or other objects on the floor and to clean them as soon as detected

A dry sweep had been conducted at 5:30 pm, prior to the Plaintiff’s fall. In response to the fall, a wet mop was conducted at 6:25 p.m. The Plaintiff argued that someone must have mopped the area prior to her fall and failed to properly dry the area.

The court observed that, given the nature of the store’s business and the extent of customer traffic, a wet patch in its aisles is unsafe.  Accordingly, the onus fell on the Defendant to show that it had a reasonable system in place.  The court concluded that the store did have a reasonable plan in place which had been adhered to by the store employees.  The Plaintiff had failed to establish on a preponderance of the evidence that the water was left on the floor as a result of an improperly completed mopping. The action was dismissed. 

Key Points:

· if the Plaintiff establishes there is a spill/water on the floor it will be prima facie proof of a breach of the statute and the Defendant will have the obligation of establishing it had a reasonable system and that the system was being followed

· the Plaintiff will always have the burden of establishing the Defendant’s actions or failure to act caused her fall

· the Defendant had hourly sweeps which were recorded and said records were checked by management

ii)
Beal v. Canada Safeway Ltd., [2000] B.C.J. No. 1665 (B.C.S.C.):

The Plaintiff slipped and fell on some sauce in the grocery department.  The Defendant had a delicatessen in the grocery department which included a sales area known as the “Oriental Fair”, which sold a variety of Chinese food.  The Plaintiff slipped on oriental sauce of some description which had fallen onto the floor.  The spill was about six feet from where the eating area commenced.  

The produce department was considered high risk because of the character of the goods sold there (fruits and vegetables) and because the produce display was regularly sprayed with water.  The next in order of risk was the front end check-out and cashier area.  Staff testified that the grocery department was not a high risk area.  However, within the grocery department, some areas were considered higher risk than other areas.  For example, bulk foods and bulk coffee were considered higher risk.  The Oriental Fair and delicatessen areas were not considered areas of increased risk within the grocery department.

The cleaning policy included the following:

· every employee in the store was instructed to clean-up spills immediately if they saw a spill.  If need be, they were to wet mop the floor and put out a warning sign/cone

· there was general sweep of all floors in the department from time to time each day

· the frequency of the sweeping depended on the cleanliness of the floor, the number of customers in the store, and the weather.  The frequency depended on need and the staff were given discretion

· the produce and front-end departments were swept more often because of the greater risk of spillage

· a general sweep or a general wet mop entailed sweeping the floors in the entire department.  The general sweeps were recorded in a log with the time and the employees signature

· three sweep logs were kept in the store, one in the produce department, one in the front-end and one in the grocery department.

On the day of the accident, the grocery department received six general sweeps of the floors beginning at 5:52 am and ending at 7:09 pm.  The delay between sweeps was anywhere from 50 minutes to five and a half hours.  There was a general sweeping of the department ending at 6:19 pm and another ending at 7:09 pm.  There was no evidence as to whether there were other sweeps including partial sweeps or clean-up of spills because the sweep log was only used to record general sweeps and mopping.  The Plaintiff fell just before 8:00 pm.  The area in which she fell had received a general sweep within the hour of her fall.

The court noted that the duty of care will differ according to the nature and use of the premises.  The court also noted that the area where the Plaintiff fell was not made dangerous nor was it an area of increased risk because food was consumed nearby.  The court found that Safeway had a reasonable policy and system for the clean-up of floors and that said system was being followed at the time of the accident.  The action was dismissed. 

Key Points:

· there were no scheduled sweeps of the grocery department

· there were some lengthy delays between sweeps (over five hours) but the fall occurred within an hour of the last sweep

· the area of the fall was characterized as low risk

b)
Dairy Department
i)
Gryschuk v. Westfair Foods Ltd., [1999] B.C.J. No. 302, (B.C.S.C.): 

The Plaintiff slipped and fell on a piece of lettuce in the dairy department.  The Plaintiff had shown a prima facie breach of the Occupiers’ Liability Act by establishing that she had slipped and fallen on lettuce that was on the floor.  However, Westfair met the onus of showing that it had a reasonable system of maintenance and that the system was followed on the day of the accident.  The maintenance system was as follows:

· an independent cleaning firm provided all night cleaning, including washing and waxing of floors

· when the store was open, staff in the General Service Department were responsible for regular cleaning and for mopping up and cleaning of spills

· in addition, employees of each department were responsible for general maintenance, cleaning and light housework in their department

· all store employees were instructed to keep a lookout for spills, pick up what they could, mark areas that need mopping or cleaning and arrange for that mopping and cleaning to be done by the General Service Department

· the store managers and the assistant managers were regularly out on the floor of the store inspecting for needed repairs and cleaning

· employees in the higher risk areas such as bakery, produce, grocery, bulk foods, fish, meat, delicatessen and the entrance areas were required to sweep or mop the floors on an hourly basis and record that cleaning in a “Sweep Log”

· other departments in the store, including the dairy department (where the Plaintiff slipped and fell), were swept on a two-hour sweep schedule which was recorded by the General Service Department in a “General Services Duty log” at the end of each four hour shift

· supervisors checked the Sweep Logs and the General Services Duty Logs during the week but not after each shift and not every day

· food managers signed off on the forms weekly

· employees who had failed to complete these documents were subject to discipline and employees who failed to undertake the cleaning were subject to discipline and/or termination

The court noted that:

Unlike other areas in the store which would require cleaning and review on an hourly basis, the Dairy Department would be an area likely to have low spillage and very few items which might be small enough to slip out of the hands of employees or customers or fall off display areas so as to create a hazard.  However, in dealing with whether the program which was in place was reasonable or not, I must consider the nature of the dairy area where the fall occurred as well as the proximity of that area to other areas within the store.  The cleaning needs of a Dairy Department close to an area which had high cleaning needs, would be potentially different than a Dairy Department surrounded by departments having very low cleaning needs.  This is the case as debris in high cleaning needs areas might well find its way into an adjacent dairy department unless there were appropriate schemes in place to handle the anticipated debris in the high cleaning need area.

It is clear that a Produce Department is more prone to spillage which might create a hazard for shoppers.  This is why the Defendant had in place an hourly sweeping of the produce area as well as requiring employees assigned to that department to be on the look out for produce on the floor.  I am satisfied that the system which was in place for the Produce Department was sufficient for that department.  I am satisfied that the proximity of the Dairy Department to the Produce Department did not create an additional hazard which required a change in the cleaning schedule which was undertaken by the General Services Department for the Dairy Department.

The court concluded that the Dairy Department was not a “high cleaning need area” despite the fact it was next to the Produce Department.  The court considered the evidence of a former janitor, who said that only an “occasional” piece of produce was deposited in the dairy aisle.  The court found that the general sweep of the entire store, including the sweeping of the Dairy Department, every two to three hours was reasonable in the circumstances.

The court then considered whether Westfair had followed the system on the day of the accident.  The court specifically rejected the argument that it was necessary for the Defendant to show that no more than 2 1/4 hours had passed since the last general sweep of the Dairy Department.  The court found that as long as the slip and fall did not occur more than 2 1/4 hours to 3 1/4 hours after the last sweep, then it could not be said that the system which was in effect that day was unreasonable.

The court found that, in any case, the evidence of the janitor established that no more than one and three-quarter hours had passed since the last general sweep of the Dairy Department prior to the accident. 

The court held that it should consider the time spent between sweeps and not the time spent between the last sweep and the accident when coming to a conclusion about whether the maintenance scheme in effect was reasonable and whether it was followed on the day in question. The action was dismissed. 

Key Points:

· whether there was a reasonable maintenance system depends on the degree of risk of a spill in the area of the store where the accident occurred 

· the court must consider the nature of the area where the accident occurred as well as the proximity of that area to other areas within the store

· a system requiring general sweeps of the store every two to three hours was reasonable in the circumstances (not a high risk area)

· the scheme in effect on the day of the accident was reasonable if the slip occurred no more than three hours and 15 minutes after the last sweep in the area

· the court considered the evidence of the sweep log, the testimony of the janitor respecting the time of his last sweep, and the evidence that the store manager and assistant manager were monitoring on a daily basis whether the employees were following the system

ii)
Heard v. Canada Safeway Ltd., [2009] A.W.L.D. 419 (Alta Q.B.):

The Plaintiff sustained personal injuries when she slipped on yogurt in the diary aisle of the Defendant’s grocery store.  The Defendant’s inspection and maintenance procedure in the area of the fall was the same as in other parts of its store, a two hour sweep log program.  The court found that the accident occurred at a busy time in the store (5 pm), the dairy area was one of the highest traffic areas and, as well, was an area with a high risk of spills. Given those factors, the court held that a two hour check was inadequate for the dairy aisle at that time of day.  The court found the Defendant at fault.  

Key Points:

· whether there was a reasonable maintenance system depends on the risk of spills in the area, whether the area is a high traffic area, and the time of day (ie. whether the store was busy at the time of the accident). 

· a system requiring general sweeps every two hours of a high risk, high traffic area during a busy time of day is not reasonable. 

C.
OBSTRUCTIONS

i)
Dehmke v. Westfair Foods Ltd., [2005] S.J. No. 477:

The Plaintiff was entering the checkout lane with her groceries when she tripped and fell on a cut‑down cardboard box.  The court held that the cardboard box constituted an unusual danger.  Further, it found that it was likely that one of Westfair’s employees was aware of the box in the lane prior to the Plaintiff’s fall.  Their failure to have immediately removed the box upon becoming aware of it constituted a breach by Westfair of the duty of care it owed to the Plaintiff and all of its customers.

The court found that the Defendant had in place an adequate system of floor inspections and maintenance throughout the store and the Defendant’s overall cleanliness and inspection policies were reasonable.  However, in finding that the presence of a cardboard box in the checkout aisle was an unusual danger, the Defendant had breached its duty of care by failing to immediately remove the box upon becoming aware of it.

Key Points:

· where an object is hidden and is not usually expected to be located in a particular part of the store, that object can become an unusual danger

· had the box not been deemed an unusual danger by its presence in the aisle, the store’s cleaning and inspection policies would have been sufficient to avoid liability
· where a store employee is aware of a hazard and takes no steps to deal with it, liability will likely be assessed

ii)
Hunt v. R&L Brown Ltd. (cob Gambo IGA), [2000] N.J. No. 112: 

While moving her items from one cash register to another, the Plaintiff tripped and fell over a trolley which was located near the adjacent checkout aisle.  An employer of the Defendant who was using the trolley was only 3 or 4 feet away from it at the time of the accident.  

The court found that the trolley in question was the type normally found in a supermarket and did not constitute an unusual danger.  The trolley is not aesthetically pleasant to look at, so it does not attract attention, but it is large enough and imposing enough that it does not easily escape detection.  In the current case, the trolley was in an open area with no persons or objects obstructing the Plaintiff’s view of it.  The court made the following finding about common obstructions encountered when shopping at a grocery store:

Shopping carts, stacking trolleys and fallen or misplaced grocery items are all found at various times in supermarkets.  Shopping carts, in particular, are found everywhere in a supermarket, both inside and outside of the premises.  It is also not unusual for a customer to come across an aisle of groceries and see for example a box of cereal on the floor.  It is not unusual to see employees loading and unloading grocery items and produce from stacking trolleys.  It is not unusual to see children pushing grocery carts.  While one would not describe a supermarket as an inherently dangerous area, by the same token, one cannot be oblivious to one’s surroundings and exercise little or no care for one’s personal well being and safety.

Regarding the issue as to whether or not the trolley was attended at the time of the fall, the court found that, while the store employee was not actively holding onto the trolley or unloading goods from it, he was only 3 or 4 feet away.  It was unreasonable for the employee to be expected to be watching customers at all times and warning about the trolley, which is not an unfamiliar sight in a supermarket.  In the end, the court found that the Plaintiff did not prove that the trolley on that day and in that place constituted an unusual danger. Action dismissed.

Key Points:

· store employees are not expected to watch and warn customers at all times about the presence of stocking trolleys, as trolleys are common in a grocery store

· where a trolley is in full view by the customer, they will be found at least partially responsible for failing to keep a proper lookout

· a trolley may become an unusual danger if it is located in an unexpected area or is hidden from clear view of customers

iii)
Ball v. Canada Safeway Ltd., [2004] M.J. No. 447: 

The Plaintiff was injured when she tripped over a small red shopping basket being used by another customer at the Defendant’s grocery store.  Contrary to the Plaintiff’s argument, the court found that the Defendant had no obligation to attach flags to its baskets, nor was there an obligation to caution customers about what use to make of the basket.  The Defendant had an adequate system in place for ensuring the safety of customers and that system had been executed in a proper manner on the day of the accident.  

The court held that Plaintiff was the cause of her own fall due to inattention because she was in a rush.  Further, while there was no evidence of how long the basket had been left on the floor, it was clear that it had not been abandoned and had been there for only a short time, because a John Doe claimed it was his when questioned by the Plaintiff after the fall.  Accordingly, the Plaintiff’s action was dismissed.

Key Points:

· where a shopping basket is left on the ground by a shopper and is not abandoned, a grocery store will not be liable when another customer trips over that basket

· if a store has a reasonable system of inspection and maintenance in place and that system is followed at the time of a fall, the store is not likely to be held liable

· there is no obligation on a grocery store to have flags attached to their handheld baskets, or to post signs cautioning customers about their use

· a customer has an obligation to be aware of their surroundings when attending at a grocery store

iv)
Castillo v. Westfair Foods Ltd. (cob Real Canadian Superstore), [1999] B.C.J. No. 
1326:

The Plaintiff was injured when she tripped and fell over a display platform at the Defendant’s grocery store while her attention was diverted by another display.  The platform was 16 feet in length and had a rise of 6 inches.  The colour and lines of the platform were similar in colour and configuration to the colour and lines on the floor, such that the platform and the floor “blended” together.  The court held that it was reasonably foreseeable that the platform, when painted the same colour as the floor, would present a danger to a customer.  However, the court also acknowledged that there was metal edging and yellow price tickets attached to the platform which delineated the platform from the floor.  Accordingly, had the Plaintiff been aware of her surroundings at all, she would have noticed the edging and price tickets.  As such, the court held that the Plaintiff and Defendant were equally liable for the fall in the circumstances.

In assessing liability against the Defendant, the court also considered that the store had a policy of always keeping the pop display on the platform full.  However, at the time of the Plaintiff’s fall, the platform was partially empty, making it reasonable that a customer would view the area as a passageway between two aisles.  

With respect to the Plaintiff’s contribution to the fall, the court made the following finding:

Ms. Castillo, similar to all shoppers, carries some responsibility for her conduct while in a store.  That responsibility cannot be parked at the door simply because the store’s marketing strategy successfully captured her attention and induced her to change aisles in pursuit of a product she wanted to pursue.  There was nothing unusual about the marketing strategies of this store.

The court concluded that had the platform been carpeted or stacked fully, the accident could have been avoided.  It could equally have been avoided if the Plaintiff had simply watched where she was going. Accordingly, liability was apportioned equally between the Plaintiff and the Defendant.

Key Points:

· customers have an obligation to be aware of their surroundings when shopping at a store
· occupiers should avoid the use of platforms which are the same colour as the surrounding floor area
· if a store has a policy of keeping display platforms full of product and where the failure to follow that policy creates a risk, a store may be held liable for a customer’s fall

II.
SMALL GROCERY STORES

A court will likely hold a smaller grocery store to a lower standard of care than a large grocery store.  If a smaller grocery store meets or exceeds the standards that have been accepted for a larger store, the smaller grocery store has a good chance of being found not liable for the accident.

i)
Vellani v. All India Foods (1991) Ltd., [1998] B.C.J. No. 1961 (B.C.S.C.)

The Plaintiff was shopping at a grocery store owned by All India.  After leaving the store the Plaintiff fell on the pavement near the front door.  The Plaintiff’s husband noticed debris that he thought was smashed snow peas and cauliflower leaves on the ground where the Plaintiff fell.

All India was a small, family operated business.  Its street frontage was 45 feet.  On the day of the accident three salaried employees were working inside and two elderly males were working outside the store.  Inside the store, close to the entrance, were two cashiers.  Along the north wall running east to west was a 45‑foot refrigerated produce cooler which contained vegetables, meats and other perishable goods.  The eastern end of that cooler, the end closest to the doors, was approximately 15 feet from the cashiers.  The dairy and frozen food freezer was on the west wall.  There were five aisles running east to west containing grocery items, fruit, nuts, Indian foods and spices.  In the winter months, the store displayed garlic, ginger, onions, potatoes, oranges, lemons and apples outside, adjacent to the sidewalk.  Shopping carts were also kept in that area

All India had the following maintenance system in place:

· interior floors were washed and mopped daily at closing time (8:00 p.m.)

· throughout the day (the store opened at 10:00 a.m.), the interior floors were swept every two hours by a specific staff member

· the exterior was swept routinely at the end of the day and during the day if there was debris on the ground

· two men were employed to sweep outside, clean up any garbage and handle shopping carts

· the owner of the store and one of the cashiers supervised the sweeping of the interior floor

· the owner of the store inspected the floors and would either pick up any debris or direct an employee to do so

· staff were directed to pick up any debris they saw on the floor of the store and the sidewalk

· there was no log in which employees record the time that they completed their duties

The court found that it was “understandable”, given the size of the operation, that the Defendant did not logs its sweeps. The Court went on to note that proof of a regular system of maintenance is prima facie proof that, in this case, the general system has been followed.  The court concluded that the floor maintenance system in place on the day of the accident was a reasonable system and noted: 

The store was not a supermarket of the character of Safeway, Save-On-Foods or Thrifty Stores.  It was 45 feet wide and approximately 45 feet in length, a family operated store employing three inside and two outside employees.  I am not aware of any case that has mandated a particular method of inspection and maintenance applicable to all grocery stores.  Clearly, it must be a system that ensures that persons using the premises will be reasonably safe doing so.  There is no evidence that the system was not followed on February 11, 1995 [the day of the accident] and I infer that it was followed….If it was, the premises would have been swept at 2:00 p.m.; Mrs. Vellani was injured an hour later.

The action was dismissed.

Key Points:

· The test remains whether the inspection and maintenance system ensures that persons will be reasonably safe using the premises.  However, a small, grocery store was not held to the same standard for inspection and maintenance that would have applied to a large grocery store.  

· The premises was supervised by the owner and another family member

· the staff were directed to address any spills immediately

· the staff did sweeps every two hours inside and regularly outside

· written records of the time that a sweep was completed was not required given the size of the store

· Absent any direct or circumstantial evidence to the contrary, a court may infer that a system or practice was followed from evidence of a regular system or practice.

III.
DRUGSTORES

The standard of care expected of a drug store will be closer to that of a small grocery store and/or a low risk area in a large grocery store. Entrances and exits are the highest risk areas in such operations and should be inspected on a regular basis, especially during times of inclement weather.

a)
Entrances and Exits
i)
Pignal v. Shoppers Drug Mart, [1997] O.J. No. 3352 (Gen. Div.) aff’d (1999), 120 
O.A.C. 284: 
The Plaintiff claimed that she slipped and fell on water in the exit vestibule area of the Shoppers Drug Mart.  The Defendants argued that the retail size of the store was to be kept in mind as part of the circumstances to be considered under the Occupiers Liability Act.  The retail space was approximately 50 feet by 84 feet.  The store had approximately 10 employees.

The store hired professional cleaners to clean the floors completely each Saturday.  During store hours, the cashier’s responsibilities included monitoring the floor of the exit vestibule, which was 5 feet away.  If the floor was wet, the cashier was to make use of the shop vac, mop or towelling as well as put out pylons.  If the cashier could not attend to an incident herself, she was to page another staff member to do so.  

The Plaintiff argued that there was no system in effect because all employees were charged with monitoring the floor.  There was no documentation, record keeping, or systematic review.  The court held that the required system will vary from case to case “in all of the circumstances”.  In this case, the court considered the size of the store, the fact that every employee was charged with the responsibility of inspecting and maintaining the premises, the placement of mats throughout the store (which were shop vacuumed or replaced when necessary), and the availability of a shop vac, mop, pail and warning pylon near the entrance. 

The court noted that any system is only as good as how it works.  Documentation and record keeping do not equate to satisfactory implementation of a system.  In this case, the Plaintiff acknowledged that the store was clean and neat with the exception of the water in the exit vestibule.  The court concluded that the Defendant’s system was satisfactory and dismissed the action. 

Key Points:

· the duty owed by an occupier depends on “all of the circumstances of the case”

· the store had relatively small square footage

· each employee was tasked with keeping the floors clean

· there was no regular schedule or record of floor checks/sweeps

· there was no systematic review of actions taken by employees

· if there is a low risk of spills, or a low risk of moisture due to bad weather, it may be an adequate system to have each employee charged with a duty of ongoing observation and remedial action.

ii)
Lowry v. Kinley Drug Co. (1986), 74 N.S.R. (2d) 122 (S.C.T.D.): 

The Plaintiff slipped and fell on the floor of the Defendant’s drugstore.  At trial, three of the Defendant’s staff members gave evidence that there was a problem with water accumulating just inside the front door which caused people to track slush into the premises.  Staff had been instructed to mop the surrounding floor area with a dry mop whenever a build up of water was noticed.  Also, a large mat was placed in the front entrance to absorb water.  A staff member testified that she had mopped the aisles when she came on duty at 6:00 p.m.  The court found that neither the entrance area nor the aisles had been mopped between 6:00 o’clock and when the Plaintiff fell, sometime between 7:30 and 8:00 p.m.

The Plaintiff testified that she fell in the centre aisle about 10 or 12 feet from the entrance and that there was approximately an inch and a half of water in an indentation in the floor.  The court attended at the scene and did not observe any indentation in the centre aisle where water could accumulate.  The court made a finding of fact that the Plaintiff likely slipped on a “film of water”, tracked in from outside.  The court also found that, due to the saturation of the mat at the entrance, customers had no place where they could rub off an accumulation of water or snow from their boots when entering the drugstore.  

The court held that the presence of water on the floor of a building frequented by the public generally constitutes an unusual danger.  The issue was whether the Defendant breached its duty to take reasonable care to protect customers against damage that could be caused by a wet tile floor.  The Court found the Defendant at fault, on the grounds that it had failed to provide adequate matting (to enable customers to dry the soles of their boots) and had failed to mop the floor near the entrance on a more regular basis.  However, the court also found that the Plaintiff failed to exercise reasonable care for her own safety.  She saw that the floor was wet and could have proceeded with caution.  The Court apportioned fault at 20% to the Plaintiff and 80% to the Defendant.

Key Points:

· adequate matting as well as regular inspections and maintenance of entranceways are required

· a sweep conducted an hour and a half to two hours prior to the incident was not adequate.  
iii)
Robins v. Foster’s Specialty Optical Ltd., [1983] B.C.J. No. 137 (Co. Ct.) – Not Liable
The Plaintiff claimed for damages as a result of a slip and fall in the Defendant’s optical store.  The court cited a number of decisions including Hutchinson v. Woodward Stores (Mayfair) Limited (1978), 4 B.C.L.R. 309 (S.C.).  The court distinguished Wiebe v. Funk’s Super Market Ltd., 118/79 Chilliwack B.C.S.C., unreported, a decision in which “the store was a typical supermarket carrying a full range of food products where a certain amount of spillage from the shelves and the bins could be expected”.  The court noted that the Defendant’s premises had no product of any kind that would cause spillage.  People were served coffee from time to time; however, the court held that this was not analogous to the “spillage situations in department and grocery stores”.  

The court also distinguished Hutchinson v. Woodward’s Stores, supra, where the Plaintiff slipped on debris in a department store.  It held that the risk of spillage in a Woodward’s store was considerably higher than that in the Defendant’s premises and required some system of regular inspection.  It further held that the Defendant’s floor area was not a high risk area, the size of the area being 8 feet by 12 feet.  The Defendant did have a maintenance program as the manager vacuumed the floor each morning and examined it from time to time.  Given the small floor area, the program for maintenance and inspection was determined by the court to be a reasonable one and adequate in the circumstances.  As a result, the action was dismissed.

Key Points:

· the size of the particular store and the low risk of spills was a key consideration in determining the appropriate standard of care

· an optical store had a lower risk of spillage than a grocery store

· if a particular area of a grocery store had a comparable low risk for spills, such as a card aisle, an employee cleaning the floor at least once a day and examining the floor from time to time could meet the standard of care.  If there is a greater risk of spills, a more regular system of inspection would be required.
IV.
DEPARTMENT STORES and SHOPPING MALLS

The standard of care required of a department store is similar to that of a drugstore.  Where there is a low risk of spills, such as in clothing or jewellery departments, a reasonable maintenance system will be less onerous than that required of an eating area or entrance/exit.  What is clear is that, even where the risk of spills is low, some sort of maintenance system must still be in place.

a)
Entrances and Exits
i)
Armsworthy Wilson v. Sears Canada Inc. (1990), 100 N.S.R. (2d) 17 (S.C.T.D.): 

The Plaintiff claimed for damages she sustained when she slipped and fell as a result of the presence of water on the floor of the Sears clearance centre.  The clearance centre consisted of approximately 50,000 square feet of floor space.  It had three entrances and an escalator.  Approximately 125 people worked there and were divided into 25 departments.  Duties included keeping the shelves stocked and maintaining the floor area of their department.

The clearance centre had a manager, an assistant manager and seven supervisors, most of whom spent about 80% of their time on the floor.  Employees worked in two shifts.  A cleaning staff cleared the floor daily.  Three or more persons mopped, waxed and buffed the tiled areas and vacuumed the carpet areas.  They began at 5:30 a.m. and finished by 9:00 a.m.  The staff was trained to wipe up small water spills and to telephone the maintenance department to clean up large spills.  No other system was in place to supervise the cleanliness of the floors.  The manager acknowledged that the process of stocking shelves was continuous and that there was a high level of foot traffic in the centre.

The Defendant’s cleaning supervisor testified that extra precautions were taken when the weather outside was inclement.  He checked the areas of the entrance doors every two hours or more, as conditions warranted, and the maintenance departments were contacted if any extra water was found.  He confirmed that his staff was also called to clean up any water found after the standard mopping and waxing were completed at 9:00 a.m. each day.

The court concluded that the Plaintiff slipped on water located on the floor of the aisle leading to the “returns” office.  Because of the distance between where she fell and the exterior doors, as well as the length of time she was inside the clearance centre, it was unlikely that she had tracked in the water herself.  The water had most likely been brought in by the shoes of one or more customers entering the clearance centre from the nearest exterior entrance.

The court stated that an occupier owes a legal duty to take reasonable care for the safety of an invitee.  It must have an adequate system in place for the prompt discovery and removal of objects and materials which might be present on the floor of the premises.  Based on the principles outlined in MacNeil v. Sobeys Stores Ltd. (1961), 29 D.L.R. (2d) 761, it concluded that the Defendant’s system was not adequate.  It noted that “unless the system to prevent the introduction of snow and water is virtually perfect, sooner or later someone is bound to slip and fall on the floor.”  Although the system in question was “good” it was far from “perfect”.

The court went on to note that it would have been better if the aisles had been carpeted (instead of tiled), the cleaning process were divided into portions to be carried out at different times throughout the day (rather than being completed at 9:00 a.m.), and if the supervisor of cleaning had checked the aisles and entrance doors more frequently, than every two hours, and continued inspecting for a period of time after the fall of snow or water.  The present system was held to be insufficient as it did not ensure prompt discovery and removal of the hazard.

In this case, the Defendant was held to a very high standard of care.  This decision may be specific to the risk posed by inclement weather and the standards that a store must meet in order to address that particular risk.  However, such a high standard is not supported by subsequent decisions.

Key Points:

· an adequate system should be in place for the prompt discovery and removal of objects and materials which might be present on the floor of a premises

· during inclement weather, staff should be on site to monitor aisles and entrance areas more frequently than every two hours, as well as for a period of time after the weather has ceased to be inclement
· a system should be in place to supervise the cleanliness of floors beyond merely instructing staff to wipe up small spills and/or phone the maintenance department for cleanup
ii)
Long v. Sears Canada Inc., [1993] B.C.J. No. 2125: 

The Plaintiff claimed for damages as a result of a slip on a part of the floor that was wet and dirty.  The Plaintiff claimed that there were special weather conditions (i.e. wet and slushy) on the day in question requiring the Defendant to take special measures.

The Defendant’s system for maintaining the floor and, in particular, the entranceway, involved an inspection tour by the store manager and his assistant prior to opening, subsequent tours by them during the day, and regular visits by maintenance employees whose sole job was to proceed through the store attending to its maintenance.  Large mats were placed inside the entranceway to help absorb water brought in by customer’s shoes.  There was also extensive evidence concerning the duty of employees and the instructions given to them respecting maintenance of the premises. 

The court concluded that the system was adequate to provide for the reasonable safety of persons using the premises.  The court also held that the Plaintiff had failed to establish that there was anything to justify “extra precautions” on the Defendant’s part.  Action dismissed.

Key Points:

· regular inspections of a store entranceway as well as regular visits by maintenance employees whose sole job is to attend to the store’s maintenance is likely sufficient to meet the requisite standard of care
· the presence of mats to help absorb water will also assist in avoiding liability

iii)
Pardy v. Sears Canada Inc. (1996), 138 Nfld. & P.E.I.R. 282 (Nfld. S.C.T.D.): 

The Plaintiff slipped in a small puddle of water on the floor, a short distance from the main entrance.  The court held that the only reasonable inference to be drawn from the evidence was that the water resulted from snow or slush being tracked in from outside.  The puddle of water was in the aisle about 50 feet from the doors and 25 feet from the end of the entranceway mats.

The Defendant employed a manager who was entrusted with taking care of the premises.  He was responsible for the cleaning and maintenance of the floors, placement of signs, and the clearing and salting of the exterior entrances.  Three employees reported to him who were directly responsible for the general housekeeping of the store including checking for and cleaning up debris and spills.  One of these employees was at work whenever the store was open.  The housekeeping personnel maintained a log book in which they wrote the significant events of the day.  The entries were scanty and did not reflect all of the day’s activities.

The Defendant employed contract cleaners usually from 5:00 a.m. to 12:00 noon each day.  Floor checks were done every 15 to 30 minutes.  If the weather was bad the checks were every 15 minutes.  The employees walked about looking for hazards such as water and debris.  This was done regularly without exception.  In addition to the housekeeping staff, employees were instructed to immediately call maintenance if they saw a hazard or spill and to keep customers away from the area until it was cleaned up.

The Defendant also employed a Resource Protection Manager who was responsible for accident prevention.  His duties included ensuring store-wide adherence to the safety regulations and policies, reviewing incident reports, and chairing the mandatory occupational health and safety committee.  Six part-time staff reported to this manager and normally two of them were working at any given time.  They constantly monitored the store for hazards and were assisted by video cameras, although the primary purpose of the cameras was to assist in the detection of shoplifting.

In considering whether the Defendant had employed reasonable care to prevent damage to the Plaintiff, the court concluded that it was not necessary to place matting down the full length of the store’s aisles.  Neither was it reasonable to require the Defendant to maintain a constant surveillance of the floor.  The court held that in the circumstances existing on the date of the loss, the Defendant had taken reasonable care to prevent the accumulation of water in its aisles.  It held that an occupier is not a guarantor of safety and that reasonable care does not require that unusual dangers be eliminated in their entirety.

Key Points:

· an occupier is not a guarantor of safety and is not required to eliminate the presence of unusual dangers completely

· a store is not required to place matting down all of its aisles if it employs reasonable care in preventing hazards

· an occupier is not expected to maintain constant surveillance of its floors, inspections at periodic intervals can be sufficient

· a store can help avoid liability by employing a person for the specific purpose of cleaning and maintaining the floors

· a log book which documents floor maintenance should be kept and filled out regularly

· floor checks in 15 to 30‑minute intervals, as well as instructing all employees to look for hazards and report them to maintenance, will help alleviate liability

· a supervisor should monitor all maintenance and cleaning activities to ensure compliance with the inspection and maintenance system

2.
Store Interior
i)
Hutchinson v. Woodwards Stores (Mayfair) Limited (1978), 4 B.C.L.R. 309 (S.C.): 

The Plaintiff claimed for damages for personal injuries as a result of a slip and fall in the public floor area of the Defendant’s department store.  The accident occurred in the ladies wear and ready-to-wear portion of the store, near the cash register desks.  After she fell, she discovered a wet orange substance on her dress.  The supervisor in charge of the section testified that she saw the substance on the floor just before the accident.  She was moving towards the cash desk when she observed the spillage of some orange substance.  She immediately told the cashier to call maintenance while she picked up some tissue papers and headed for the spot.  Just as she did so, she saw the Plaintiff fall.

The supervisor stated that she sometimes encountered clothing on the floor, but she had never in her 13 years of employment seen anything that needed to be cleaned or mopped up.  She also stated that she had never received any instruction on what to do in the case of a spill.  Also, she did not know how long the spill had been there before she saw it and agreed that it could have been there for ½ hour to 1 hour without her knowledge.

The cashier remembered being told by the supervisor to call maintenance.  The cashier agreed that the usual practice was to call maintenance and to put something on top of the spill.  She also said that there were no specific store rules governing this sort of situation.  The Department Manager testified that there was a general routine where all the staff were to isolate any spillage by standing near by while alerting maintenance to come and clean it up.  The Department Manager agreed that the store did not have a regular patrol and that no staff members were detailed to survey the aisles periodically.  They depended on sales staff to report any incidents or spills.

The court observed that litter and debris were not normally found on this floor.  Therefore, the store did not have a regular patrol as it had, for example, in its food floor where one would expect frequent incidents of spillage and debris.  In the area of the fall, because the risk for spillage was so much less, there was not a procedure for control or supervision of the area.  Action was only taken when a piece of debris was actually spotted.  The court held that in the circumstances, the Defendant did not take reasonable care and was liable for the consequences of the accident.

Key Points:

· an elaborate plan of supervision is not necessarily required in a low risk area, such as the clothing section of a department store.  

· Some preventative plan, such as periodic patrols by staff, must be in place.  It is not sufficient for a department store to only take action for debris when it is spotted. 

ii)
Sinow v. Maple Ridge Square Shopping Centre Ltd. [1990] B.C.J. No. 743 (C.A.):

The Plaintiff alleged she slipped and fell in the common area of the shopping mall.  The trial judge found that the slip and fall was caused by the presence of a leaf or leaves on the floor in the common area.  The Court of Appeal noted that:

The occupier’s answer to a person who has been injured as a result of debris on the floor, which created the risk of harm is usually to point to a system of inspection and maintenance, a housekeeping routine, which is reasonable in the circumstances.  The duty of care under the Occupiers Liability Act, R.S.B.C. 1979 c. 303 is to “take that care that in all the circumstances of the case is reasonable.

Here the Trial Judge found that there was no system of inspection or maintenance in as much as there was a gap of 10 hours in which no maintenance personnel were on duty between the hours of 10:00 a.m. and 8:00 p.m. on the day in question.  That was the evidence.  The Trial Judge found this to be negligent.  I agree.  

In concluding on his findings of fact there was liability, the Trial Judge relied on Hutchinson v. Woodwards Stores [Mayfair] Limited, 4 B.C.L.R. 309, a decision of Mr. Justice Ruttan formerly of our Supreme Court.  In that case, the Plaintiff slipped and fell in a public area where one would not have normally expected to find litter and debris.   At 312 of the Report, Mr. Justice Ruttan said:

Here, because the risk of spillage was so much less, a less elaborate plan or supervision was indicated.  But in fact there did not appear to be any regular plan at all for control or supervision of the area.  Action was only taken when a piece of debris was actually spotted.  In the circumstances, the Defendant did not take reasonable care and is liable for the consequences of the accident.

In my opinion, that proposition applies to the case before us.

Consequently, the court acknowledged that where the risk of spillage is less, a less elaborate plan for inspection and maintenance could satisfy the occupier’s duty of care.  However, an occupier who does not have any regular plan at all for control or supervision of its premises has failed to discharge its duty. 

Key Points:

· a store must have some sort of plan for the control or supervision of its premises

· a 10 hour gap in inspections by maintenance personnel is negligent

· where the risk of spillage is less, a less elaborate plan for inspection and maintenance can satisfy the occupier’s duty of care

iii)
K Mart Canada Ltd. v. Savoie (1991), 120 N.B.R. (2d) 171 (C.A.): 

The Plaintiff claimed damages for injuries suffered after a slip and fall in a puddle of Joy liquid soap while shopping at K Mart.  The court applied the common law respecting invitees and held that K Mart must use reasonable care to prevent damage from an unusual danger of which it ought to have been aware.  Counsel for K Mart conceded that the danger was unusual.

The court noted that K Mart was a large department store.  The store consisted of several departments; each department had an employee who was responsible for cleanliness and safety in his or her department.  If items were moved around by customers or fell onto the floor or a dangerous situation developed, that employee was to address the situation.  In addition, two supervisors on the floor circulated to see that the employees were doing their work and that the premises were clean and safe.

The court noted that the spill had occurred in an area known as the “midway” which was located in the middle of the main traveled alley where items for sale had been placed in bins or boxes.  No employees were assigned to inspect the midway section. Only the two overall supervisors would have checked that zone.  The court noted that the midway area, being heavily traveled, was subject to more traffic and, consequently, a greater risk of spillage and/or merchandise being left lying around.  It held that the failure to assign somebody specifically to that section, in the particular circumstances, constituted a breach of the Defendant’s duty of care. 

In this decision the court found that normally it will be adequate if an employee is responsible for the cleanliness and safety of a department.  The court only held the Defendant liable because it had not assigned an employee to the area of the store where the fall occurred, an area that was heavily traveled and subject to a greater risk of spillage.  Impliedly, a supervisor’s unscheduled patrol of a department would be adequate if the department were not heavily traveled nor have a high risk of spillage.  Again this decision emphasizes the particular circumstances of the case at issue.

Key Points:

· every area of a store should be checked periodically for spills or other risks

· if an area is not heavily travelled, a supervisor’s inspection may suffice

· where the area in question is a high traffic area, an employee should be assigned to monitor it for risks

iv)
Gogol v. F.W. Woolworth Co., [1996] B.C.J. No. 2047 (S.C.): 

The Plaintiff slipped and fell while walking in a Woolco store.  She claimed that her shoe got stuck in a sticky substance on the floor.  The Plaintiff testified that she believed she saw a sort of stain on the floor as she was walking down the centre aisle, looking around the toy department.  While she observed the stain, she did not see it as a hazard.  However, she fell when her shoe came off when it got stuck in the sticky substance.

The accident had taken place at approximately 8:30 p.m. and the store had been open since early that morning.  The contracted maintenance crew had not been on-site since 2:00 p.m.  

The Defendant store had the following maintenance procedure in place: 

· it had retained a maintenance company to keep the store clean between store opening and 2:00 p.m.  However, the store did not close until 9:00 p.m.

· employees were instructed to check for and clean up any debris as they were going about the sales floor. 

· if an employee encountered a large spill or mess, then they were to contact the maintenance crew to assist with clean up.  

The court found the Defendant’s system for checking the floors was dependent upon employees having the time to check the floors in addition to discharging their other duties.  The court held that the Defendants did not have in place a reasonable system sufficient to meet its statutory duty of care. 

Interestingly, the court did not consider the fact that the toy department could be considered a low risk area for spills.  The court held that a system where employees were responsible for checking safety conditions while performing their regular duties was “haphazard” and did not meet the standard of care.  The court referred to the decision in Coulson v. Canada Safeway Limited (1988), 32 B.C.L.R. (2d) 212 (C.A.) when addressing the Defendant’s system of having employees check the floors in addition to their regular duties.  By implication, the court appears to have adopted a similar standard to that applied in a grocery store, suggesting that there should be a regular time for inspections to ensure they are not neglected during busy times.  It may also be adequate if, in addition to having employees keep a look out for spills, a supervisor is regularly checking to see that the area is clean and safe.

Key Points:

· it is not sufficient for a store to merely have sales employees checking for messes as they go about their regular duties
· the lack of a written record, such as a maintenance log or record of calls for cleanup, can lead to liability

· some means of supervising the inspection and maintenance system should be in place to ensure compliance with the system

· a regular system of inspection, to ensure compliance during busy times, will likely help to alleviate liability in the event of a slip and fall

v)
McElroy v. Shopping Centers Group, 2000 BCPC 0012:
S. 5 of the OLA in BC limits the occupier’s liability for damage caused by the negligence of an independent contractor, provided the occupier exercised reasonable care in the selection and supervision of the contractor. 

In this case, the Plaintiff slipped and fell on ice cream located in the common area of a shopping mall.  The mall had retained an independent contractor to maintain the area in question.  The court found that the selection of the maintenance contractor was reasonable and that the contractor had swept the area approximately 45 minutes prior to the Plaintiff’s fall. However, the mall had failed to introduce any evidence to establish that the contractor was being supervised at the material time, despite evidence of once daily inspections apparently being available. The court drew an adverse inference and found the occupier liable. 

3.
Obstructions
i)
Plummer v. J.D. Irving Ltd. (2000), 184 N.S.R. (2d) 364 (S.C.): 

The Plaintiff claimed for an injury to his right knee when he tripped over a “dolly-cart” while attending at the premises of the Defendant.  The court applied the common law respecting an invitee.  It held that the presence of the dolly was an “unusual danger” and considered whether the Defendant had used reasonable care to prevent damage to the Plaintiff.

The court noted that the unusual danger could easily have been avoided by instructing employees to ensure that the dolly was not placed in such a hidden position.  The court stated that there was nothing to indicate that the Defendant had implemented an adequate system for the prompt discovery or removal of objects or materials such as the dolly, which might be a hazard to persons in the position of the Plaintiff.  However, the Plaintiff was responsible for maintaining a proper lookout in this instance and had failed in that regard as well.  Consequently, the court apportioned liability 60% to the Plaintiff and 40% to the Defendant.

Key Points:

· stores should make efforts to ensure that obstructions, such as a dolly-cart, are not placed in hidden positions so as to create an unusual danger
· a system should be implemented to ensure the prompt discovery or removal of objects which might be a hazard to customers
· it is common for a plaintiff to be 50% responsible for failing to keep a proper lookout in cases where the obstruction is large and obvious

ii)
Mynott v. F.W. Woolworth Co., [1992] B.C.J. No. 405 (S.C.)

The Plaintiff claimed for damages as a result of a trip and fall over a platform displaying silk flowers.  The store where the accident occurred was well maintained and well lit.  The platform where the Plaintiff tripped formed part of the intersection between a narrow aisle and the main aisle.  The court stated that while the Plaintiff was not required to direct her attention at all times to the floor area, she was under a duty to be aware of her surroundings.

The court held that the layout of the department in question was not unusual and was meant to display merchandise for sale.  The platform did not constitute a trap and the court held that the accident could have been avoided by “a modicum of awareness” on the part of the Plaintiff.  The court found that the Defendant had met the standard of care and dismissed the action.

Key Point:

· If an object or structure is a hidden obstruction, then the department store will be required to have a system for discovering that obstruction.  If it is an obvious obstruction, customers will be responsible for noticing what is around them.

4.
Falling Objects
i)
Spring v. Zellers Inc., [2005] O.J. No. 3402: 
The Plaintiff was injured when several large pictures fell onto her head from a shelf while she browsed through other pictures at the Defendant’s department store.  There was nothing holding the pictures in place.  The Defendant’s customer service employee did not go and investigate the picture aisle following receipt of the complaint, nor did she make any inquiries as to the size of the pictures that had fallen or whether they were still located in the aisle.

The court held that the pictures fell because they were not adequately secured.  The presence of small white tabs were insufficient to secure the large pictures.  Had more adequate arrangements been made such as placing the pictures behind metal bars or on overhead swings, the pictures would not have been able to fall in the manner in which they did.  The pictures were large and heavy enough to constitute a danger if they fell off the shelf, a risk which the Defendant ought to have been aware of.  Further, the Defendant took no precaution whatsoever to protect customers from the risk.  There was no warning to customers that they should not flip through the pictures and there was no evidence of any type of inspection by the Defendant to ensure that the displays were stable. Liability was assessed fully against the Defendant.

Key Points:

· overhead objects which are large or heavy enough to cause damage should be secured sufficiently so as to prevent their fall
· an occupier has a duty to ensure that overhead objects are properly secured and to implement some type of inspection by which to ensure that displays are stable

ii)
Ball v. GAP (Canada) Inc. (2002), 5 B.C.L.R. (4th) 232 (C.A.): 

The Plaintiff suffered from an injury when a mannequin toppled over and fell from a shelf striking the Plaintiff on the head.  At the time of the incident, the mannequins on display on shelves in the store were not secured or fastened in any way.  Also, the store did not have a policy in place for checking the stability of the mannequins on the display shelves.

The court held that the Defendant did not take reasonable precautions to protect invitees against a risk that it knew or ought reasonably to have known existed in its premises.  The mannequins were clearly unstable and heavy enough to constitute a danger if they were to fall.  They were standing on shelves several feet above the ground in the part of the store where customers were expected to be shopping.  The court held that this clearly constituted a risk of which the Defendant ought to have been aware.

The court noted that the Defendant took no precautions whatsoever to protect invitees from the risk.  The court also noted that it would have been a relatively minor matter to secure the mannequins either to the shelves or to the walls.  There was evidence that stands were available that could have been used to secure the mannequins.  The court held that the Defendant’s failure to secure the mannequins breached its duty of care imposed by the Occupiers Liability Act and found the Defendant fully liable.

Key Points:

· where overhead items are not secured or fastened in any way, a store will likely be liable for injuries that occur when those items fall
· stores should have a policy in place for checking the stability of overhead objects
· where possible, overhead objects should be secured so as to prevent them from falling
iii)
Moate v. Wal-Mart Canada Inc., [2002] B.C.J. No. 2855, 2002 B.C.P.C. 534: 

A metal sign fell onto the Plaintiff’s head while he was shopping at Wal-Mart.  The court noted that there was an affirmative duty on the occupier to make the premises reasonably safe.  The court also cited the decision in Ball v. GAP (Canada) Inc., supra, as well as two decisions that considered the standard of care of a grocery store when a Plaintiff has slipped on produce.

The court noted that the Defendant’s store had an excellent safety inspection program that was executed several times per day.  However, the manner in which the metal sign was originally attached was not secure.  There was a positive onus on the Defendant to securely fasten the sign.  The sign was heavy and would be expected to cause injury if it fell.  The court also noted that at the time of the installation of the display, it would have been relatively easy to fasten the metal sign securely between pre-drilled holes.  The Defendant’s failure to do so and to monitor the situation thereafter constituted a breach of its duty of care. Liability assessed fully against the Defendant.

Key Points:

· an occupier has an affirmative duty to make their premises reasonably safe
· there is a positive onus on a store to securely fasten overhead signs, especially where they are heavy and would be expected to cause injury if they fell
V.
RESTAURANTS

i)
Cooper v. Spectra Food Corp., 1998 Carswell BC 2135 (SC); 

The Plaintiff slip and fell on water in the Defendant’s restaurant.  The fall occurred approximately 10 feet from the entrance, as the Plaintiff was walking from her table to the washrooms.  The Defendant’s inspection and maintenance procedure was as follows: 

· all staff were tasked with observing and cleaning up any debris on the floor;

· upon discovering a spill, a staff member was to stay with it, warn people of its presence and wait for a co-worker to get appropriate cleaning supplies.  

The Court found the maintenance procedure to be reasonable but found the floor surface to be inadequate.  Liability was apportioned 35% against the Plaintiff (on the basis that the Court found that “alcohol contributed to the fall”) and 65% against the Defendant (for failing to re-apply anti-slip finish to the floor).

ii)
Walter v. Plainsman Dining Rooms Ltd., 2004 Carswell Ont 635:

The Plaintiff slipped and fell on water at the Defendant’s buffet restaurant on a busy day as it was Mother’s Day.  The fall occurred in a corridor used by customers to access the public washrooms and by staff to going to and from the kitchen area.  The Defendant had the following maintenance procedure in place: 

· all wait and bus staff were responsible for cleaning up their own spills;

· in the case of a “large mess”, the area would be cordoned off; 

· the floor manager was responsible for patrolling the premises (in addition to assessing customer needs and checking the tables). 

The court found that the Defendant had “no plan or system in place to check for hazards.  In particular, those charged with the responsibility of patrolling the premises neglected the hallway to the washrooms when the restaurant was at its busiest”.  Liability was assessed fully against the Defendant.

iii)
Beal v. Canada Safeway Ltd., [2000] B.C.J. No. 1665 (B.C.S.C.):

The Plaintiff slipped and fell on sauce from a sales area known as the “Oriental Fair”.  Food from the Fair could be taken out or consumed in the store in an eating area adjacent to the Fair.  The sauce spill was located about six feet from the eating area.  

On the day in question, there was a general sweeping of the department ending at 6:19 pm and another ending at 7:09 pm.  There was no evidence as to whether there was other sweeps including partial sweeps or clean-up of spills because the sweep log was only used to record general sweeps and moping.  The Plaintiff fell just before 8:00 pm.  The area in which she fell had received a general sweep within the hour of her fall.

The court noted that the duty of care will differ according to the nature and use of the premises.  The court also noted that the area where the Plaintiff fell was not made dangerous nor was it an area of increased risk because food was consumed nearby.  The court found that Safeway had a reasonable policy and system for the clean-up of floors and that said system was being followed at the time of the accident.  The action was dismissed. 

Key Points:

· inspections should be carried out according to a set schedule;

· the caselaw suggestions that general inspections by all staff and hourly patrols by a designated employee is sufficient. 

VI.
BARS

Despite beverages being carried about, the presence of patrons in various stages of intoxication and the tendency of patrons to move about or gather in crowds, the standard of inspection and maintenance imposed on bars does not appear to be higher than that on restaurants.  

i)
Reiter v. Galaxy Hostels Ltd., 1993 CanLII2294 (BCSC):
While dancing at the Defendant cabaret, the Plaintiff slipped and fell on liquid located on the dance floor.  The fall occurred at about 1:30 am.  There was evidence that the busiest time for the Defendant was between midnight and 2 am, when other drinking establishments had closed their doors. At the time of the fall, the Plaintiff described the dance floor to be “pretty packed”.  

· The Defendant had the following procedure in place:

· staff would advise patrons carrying drinks on the dance floor that same was not allowed;

· the band would announce periodically that drinks were not allowed on the dance floor

· waitresses and the bouncer were to inspect the dance floor in addition to their usual duties

· if a spill was reported (by an employee or a patron), the bouncer would immediately clean it up

The Court stated, “This case is not like a supermarket case, in which there is reasonable visibility in the aisles used by customers.  We are talking here about a crowded dance floor.”  The Court found the Defendant’s inspection and maintenance procedure reasonable and dismissed the action.

VII.
PARKING LOTS

1.
Debris
i)
Sioui v. Canada Safeway Ltd., 2001 BCSC 188:

After the Plaintiff completed her shopping at the Defendant’s store, she was returning to her car, carrying two plastic grocery bags in her hands, with her purse slung over her shoulder, when she crossed an empty parking stall.  The stall had been occupied when she had first arrived.  Part way across the stall, she slipped on a discarded banana peel and fell.  

At trial, the Defendant provided evidence as to the following inspection and maintenance procedure in its parking lot: 

· the Assistant Manager who opens the store every day visually inspects the parking lot as he drives and walks through it on his way into the store;

· the store’s service clerks are required to check the parking lot and clean up any debris they notice any time they are in the parking lot (the court accepted that they were frequently in the parking lot carrying groceries to cars and collecting carts);

· on a regular Sunday afternoon (which is when the Plaintiff had fallen), there are normally at least two clerks on duty; they would  be in the parking lot approximately 14 times per shift for grocery service and 5 to 6 times for the collection of shopping carts.  They would also be in various parts of the parking lot;

· the store’s general clerks would also car service runs or collect carts from time to time and they were instructed to monitor the parking lot and clean up debris which they observed;

· the Defendant contracted with a maintenance company to vacuum sweep the parking lot once a week;

· the Defendant’s District Manager would make unannounced inspections of the store at least once every two weeks.

The trial judge stated:

It is clear that the reasonableness of an inspection and maintenance system will be tested in the light of the risk attaching to the area in question. For example, a busy produce department in a grocery store will require more vigilance than, for example, the common areas of a mall or, I would suggest, the parking lot of the store or mall.

The Plaintiff argued that the Defendant did not have a system of inspection and maintenance in place. The court concluded that the Defendant did have a system (one which utilized service and general clerks as well as spot checks by management) which was reasonable and adequate.  Action was dismissed. 

2.
Ice and Snow

i)
Krusel v. Clapper Food Services Inc., 1992 Carswell BC 2696 (S.C.):
The Plaintiff slipped and fell on ice while walking on Defendant restaurant’s parking lot.  The Defendant had retained a maintenance company to clear snow and sand as required in their discretion.  The court accepted evidence that the contractor conducted a daily inspection and sanding (if necessary) of the lot.  As well, the Defendant’s manager was responsible for inspecting the lot and calling the contractor if additional maintenance was needed for the parking lot.  The court concluded that a reasonable system of inspection and maintenance was in place.  The action was dismissed.

ii)
Darlow v. Great Atlantic & Pacific Co. of Canada, 1994 Carslwell Ont 4335 (Gen. 
Div.):

The Plaintiff slipped and fell on ice while walking on the Defendant’s parking lot.  The Defendant store had the following procedure in place:

· the Defendant had a contract with a contractor to clear snow during the night, if necessary.  The lot had been cleared the evening prior to the day of the Plaintiff’s accident.  

· the manager who arrived at the store first in the morning would conduct an inspection of the exterior ground conditions. If necessary, the contractor would be called to sand the lot.  

· during business hours, store employees were to check the exterior ground conditions while carrying out groceries for customers and retrieving buggies from the parking lot.  On their own initiative, those employees applied salt to the lot as needed. 

The court noted that the system was inadequate as “no single employee was charged with the duty to maintain observation of the condition of the area in question”.  Liability was assessed fully against the Defendant.  

Key point:

· an employee should be assigned with the task of inspecting the parking lot.

iii)
Flentje v. Nichols, 2006 Carswell Ont 5810:

The Plaintiff slipped and fell on ice or snow in the Defendant restaurant’s parking lot.  The Defendant had the following inspection and maintenance procedure in place:

· the owner of the Defendant restaurant inspected the parking lot throughout the day. However, there was no set schedule for inspections.  

· the owner operated a snow plough to remove snow if the accumulation exceeded a couple of centimetres.  

· the owner spread salt if he observed ice or if the area was wet and the temperature was dropping.  

The court concluded that the system of snow and ice removal was not reasonable for a commercial enterprise.  It concluded that the Defendant ploughed the lot consistently.  However, it faulted the Defendant for having a haphazard system of salting.  The Plaintiff fell in an area of the parking lot below an overhang and prone to ice build up.  The Court concluded that the Defendant should have had a regular salting schedule for the area in question.

Key point:

· the inspection and maintenance of a parking lot, particularly areas prone to ice build up, should be conducted according to a set schedule.  

iv)
Daniels v. Westfair Foods Ltd., 2004 Carswell Alta 1336 (Q.B.):

The Plaintiff slipped and fell on ice or snow while exiting the Defendant’s grocery store on a winter morning.  The fall occurred on the sidewalk.  However, it was noted that the Defendant’s sidewalk and the parking lot were inspected a minimum of four times a day (at 6 am, noon, 6 pm and closing time) and said inspections were recorded on a sweep log.  As well, the store manager conducted a periodic walk around the store exterior.  Lastly, store employees were instructed to inspect the entrance area as they arrived for work.  

Key point:
· This case supports the argument that the inspections of a parking lot four times a day is reasonable during the winter. 

C.  AVOIDING LIABILITY THROUGH PREVENTATIVE MEASURES

I.
CHECKLIST: 

· all store employees should be instructed to look out for spills, obstructions, buckles in mats, and that merchandise is secure on shelves

· all store employees should be instructed that if any hazardous condition is found that they must address the problem immediately

· if a wet mop is required, the employee should follow the wet mop with a dry mop and the employee must place “wet floor” warning cones in the area that is wet until the area is dry.  If the spill is in an aisle the warning cone should be in the centre of the aisle so it does not suggest it is safe for the customer to walk on the other side of the aisle

· wet floor warning cones should be available throughout the store so that they can be immediately placed near a spill while the employee addresses the spill

· “wet floor” warning cones should not be left out all of the time because a court could find that they no longer serve as a warning

· store managers or supervisors should inspect the floor and shelves and general condition of the store on a regular basis (about every two hours)

· there should be regularly scheduled floor sweeps either at certain times or so that a delay between floor sweeps does not exceed a certain interval (timing will depend upon the risk an area poses)

· floor sweeps should occur more often in high risk areas.  These areas include the produce department and the front of the store.  These areas could also include the bakery, bulk foods and the meat department.  Also there is a possibility a delicatessen would be considered high risk.

· high risk areas should generally be swept or mopped at least every hour.  If there is bad weather the front entrance may need to be inspected more often such as every 15 minutes.  In a smaller store it is likely that a less regular inspection/sweep is required, but it is recommended that sweeps should be at least every two hours in high risk areas.

· floor sweeps can occur less often in low risk areas such as the grocery area or the dairy department.  Sweeps should generally occur every two to three hours.  In a small store it may be enough if employees monitor the condition of the store as part of their regular duties and/or if a supervisor checks the condition of the floor from time to time.

· it is recommended that a log be kept when the floor is swept/mopped.  Such a log may not be necessary in a smaller store where it is obvious to the manager whether the employees are conducting a sweep.

· the log should be designated for a certain department or, if appropriate, the entire store.  An entry should only be put in the log when the entire designated area has been cleaned.

· a “sweep log” should record who performed the sweep and when a certain area was swept (the employee should be instructed to clean using the same route especially if the area is large and ideally for a large area there should be a start and a finish time)

· a supervisor should sign off on the logs daily and managers should sign off on the logs weekly

· there should be some sort of discipline or an enforcement system to ensure that employees are following the cleaning procedures

· the produce department and other high risk area should have mats, particularly under produce such as loose cherries, strawberries, grapes, mushrooms and lettuce.

· there should be absorbent mats at the entranceway as well as employee access to mops, a wet vac or a dry mat.  There should also be ready access to warning cones.  The front entrance should be checked every 15 minutes to an hour depending on weather conditions.

· signs and similar items must be secured so that they will not fall on customers

· a store should have a cleaning contractor or designated staff to clean the entire floor area nightly in a large store or in a small store once or twice a month

II.
SUGGESTED STEPS TO FOLLOW IN THE EVENT OF A FALL

· express concern and follow up with a phone call

· when an accident occurs a supervisor should immediately complete a form that includes their own name, the time of the accident, the weather conditions, how the accident happened, what time the area was last cleaned prior to the incident and the name and contact information for the employee who provided that information, and the name and contact information of the employee who performed the last cleaning as well as the name and contact information of all employees who worked in the area on the day in question

· the supervisor should immediately take a photograph of the accident scene

· the supervisory should immediately make a copy of the “sweep log”

· the supervisor should speak to any witnesses, obtain their contact information, and take their statements

· the supervisor should interview all employees who may have witnessed the accident or who may have witnessed the last cleaning of the floor and record their statements and contact information

· the supervisor should record the time of management’s last inspection of the accident location, prior to the accident

· the supervisor should include in the file the relevant policy and procedures at the time of the accident, such as when the sweep logs were to be reviewed by management, what enforcement/disciplinary action was taken for non-compliance, what general instructions and training was provided to employees about maintenance and responding to hazardous conditions, photocopies of any applicable training or policy manuals not destroy records for at least 4 years
· determine if the area in question was an area that is monitored by video surveillance and if so preserve any such evidence
D.  PROVINCIAL OCCUPIER’S LIABILITY ACT EXCERPTS

If your Insured is located outside of British Columbia, we suggest that you contact a local law firm in that province if you have questions relating to their duties as an occupier.  Please see Tab E for a list of Canadian Litigation Counsel contacts.

ALBERTA

Occupiers' Liability Act, R.S.A. 2000, c. O-4
Liability of Occupier to Visitors
Duty of care to visitors
5
An occupier of premises owes a duty to every visitor on the occupier’s premises to take such care as in all the circumstances of the case is reasonable to see that the visitor will be reasonably safe in using the premises for the purposes for which the visitor is invited or permitted by the occupier to be there or is permitted by law to be there.
When common duty of care applies
6
The common duty of care applies in relation to
(a)
the condition of the premises,
(b)
activities on the premises, and
(c)
the conduct of third parties on the premises.

SASKATCHEWAN

No Act, Common Law Duty applies

MANITOBA

The Occupiers' Liability Act, C.C.S.M. c. O8
Common law rules abolished

2
The common law rules respecting 

(a)
the duty of care owed by an occupier of premises to persons entering on the premises or to persons, whether on or off the premises, whose property is on the premises; and

(b)
the liability of an occupier of premises for the breach of that duty; 

are no longer the law of Manitoba except for the purposes of determining who is or is not an occupier for the purposes of this Act and the provisions of this Act apply in place of those common law rules.

Occupiers' duty

3(1)
An occupier of premises owes a duty to persons entering on the premises and to any person, whether on or off the premises, whose property is on the premises, to take such care as, in all circumstances of the case, is reasonable to see that the person or property, as the case may be, will be reasonably safe while on the premises. 

Application of duty

3(2)
The duty referred to in subsection (1) applies in respect of

(a) the condition of the premises;

(b) activities on the premises; and

(c) the conduct of third parties on the premises.

ONTARIO

Occupiers' Liability Act, R.S.O. 1990, c. O.2

Common law duty of care superseded

2.
Subject to section 9, this Act applies in place of the rules of the common law that determine the care that the occupier of premises at common law is required to show for the purpose of determining the occupier’s liability in law in respect of dangers to persons entering on the premises or the property brought on the premises by those persons. 

Occupier’s duty

3. (1)
An occupier of premises owes a duty to take such care as in all the circumstances of the case is reasonable to see that persons entering on the premises, and the property brought on the premises by those persons are reasonably safe while on the premises.

    (2)
The duty of care provided for in subsection (1) applies whether the danger is caused by the condition of the premises or by an activity carried on on the premises.

    (3)
The duty of care provided for in subsection (1) applies except in so far as the occupier of premises is free to and does restrict, modify or exclude the occupier’s duty.

NEW BRUNSWICK


No Act, Common Law Duty applies

NOVA SCOTIA

Occupiers' Liability Act, S.N.S. 1996, c. 27
Replacement of common law rules

3
This Act applies in place of the rules of common law for the purpose of determining the duty of care that an occupier of premises owes persons entering on the premises in respect of damages to them or their property.

Duties of occupier

4 (1)
An occupier of premises owes a duty to take such care as in all the circumstances of the case is reasonable to see that each person entering on the premises and the property brought on the premises by that person are reasonably safe while on the premises. 

    (2)
The duty created by subsection (1) applies in respect of


(a) the condition of the premises;


(b) activities on the premises; and


(c) the conduct of third parties on the premises.

    (3)
Without restricting the generality of subsection (1), in determining whether the duty of care created by subsection (1) has been discharged, consideration shall be given to

(a)
the knowledge that the occupier has or ought to have of the likelihood of persons or property being on the premises;

(b)
the circumstances of the entry into the premises; 

(c)
the age of the person entering the premises; 

(d)
the ability of the person entering the premises to appreciate the danger; 

(e)
the effort made by the occupier to give warning of the danger concerned or to discourage persons from incurring the risk; and 

(f)
whether the risk is one against which, in all the circumstances of the case, the occupier may reasonably be expected to offer some protection. 

    (4)
Nothing in this Section relieves an occupier of premises of any duty to exercise, in a particular case, a higher standard of care that, in such case, is required of the occupier by virtue of any law imposing special standards of care on particular classes of premises. 

PRINCE EDWARD ISLAND

Occupiers' Liability Act, R.S.P.E.I. 1988, c. O-2
Common law duty of care superseded

2.
Subject to section 8, the provisions of this Act apply in place of the rules of the common law that determine the care that the occupier of premises at common law is required to show for the purpose of determining his liability in law in respect of dangers to persons entering on the premises or the property brought on the premises by those persons.

Occupier's duty

3. (1)
An occupier of premises owes a duty to take such care as in all the circumstances of the case is reasonable to see that persons entering on the premises, and the property brought on the premises by those persons, are reasonably safe while on the premises.

    (2)
The duty of care provided for in subsection (1) applies whether the danger is caused by the condition of the premises or by an activity carried on on the premises.

    (3)
The duty of care provided for in subsection (1) applies except in so far as the occupier of premises is free to and does restrict, modify or exclude his duty.
NEWFOUNDLAND AND LABRADOR
No Act, Common Law Duty applies
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�	This paper focuses predominantly on British Columbia law.  If the slip and fall occurs in another province, I recommend contacting local counsel who will have a better knowledge of the standard of care expected in that province.  Please see Tab E for a list of Canadian Litigation Counsel contacts throughout Canada.


�	For similar sections in other provinces, please see Tab D
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