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As the preeminent organization dedicated to advancing the practice of risk
management, RIMS (Risk and Insurance Management Society, Inc.) is a global
not-for-profit organization representing more than 3,500 industrial, service,
nonprofit, charitable and government entities throughout the world. Founded in
1950, RIMS is dedicated to advancing risk management for organizational success,
bringing networking, professional development and education opportunities to its
membership of more than 11,000 risk management professionals who are located
more than 60 countries. For more information on RIMS, visit www.RIMS.org.

Introduction

History and Evolution of TRIA

On April 15, 2013, two pressure cooker bombs exploded near the finish
line of the Boston Marathon. One of many issues that garnered attention in the aftermath of this terrible tragedy was the growing debate
over, and the approaching expiration date of the Terrorism Risk Insurance Act (TRIA).1 While the industry still waits to see if the bombing
will be certified as an act of terrorism under TRIA, there is no question
that it served as a stark reminder that terrorism within our nation’s
borders is still a very real possibility.

Prior to the September 11, 2001 attacks it was common for losses from
terrorism events to be included in general insurance policies. There was
no specific cost to the consumer for terrorism coverage because the risk
was considered to be negligible. This all changed following the 9/11 attacks as insurers re-assessed the risk of terrorism and began to exclude the
coverage from general insurance policies. Insurers instead offered specialized policies insuring only against the risk of terrorism. This coverage was
available in restricted limits and it soon became prohibitively expensive,
if offered at all. There were very real fears throughout late 2001 and into
2002 that this lack of coverage posed a serious threat to many industry
sectors and the U.S. economy as a whole. A 2002 survey released by the
Real Estate Roundtable found that “$15.5 billion of real estate projects
in 17 states were stalled or cancelled because of a continuing scarcity of
terrorism insurance.”2 As early as February of 2002 the Government Accounting Office stated that the “resulting economic drag” from difficulties
in procuring sufficient terrorism coverage could “slow economic recovery
and growth.”3 During September of the same year, Moody’s Investors
Services downgraded the ratings on $4.5 billion in loans on prominent
commercial properties due to lack of terrorism coverage.4

TRIA was enacted in 2002 in the aftermath of the 9/11 attacks on the
World Trade Center and Pentagon as the insurance market experienced a
drastic shortage of terrorism coverage. In response, the U.S. Congress created the program as a means of providing reinsurance coverage to insurers
in the event of terrorist attacks that result in major losses. The program
has since been extended twice and is facing yet another expiration date on
December 31, 2014.
This report is intended to provide the following:
• RIMS’ position in support of extending TRIA
• Background and evolution of the program

In November 2002, Congress responded to this threat, and on November
26, 2002 The Terrorism Risk Insurance Act was signed into federal law
by President George W. Bush. This first piece of legislation was designed
as a three year program in which the government would share some of
the losses with private insurers should a terrorism event occur within the
United States. This law established the criteria for an act of terrorism to
be covered: the act of terrorism must be committed on behalf of a foreign person or interest, and a minimum threshold of $5 million must be
reached for any individual event to be covered. The law also established
an insurer deductible of 7% of earned premium that would increase to
15% by the end of 2005 in addition to a requirement that every property
and casualty insurer make terrorism coverage available. A recoupment
mechanism and cap on annual liability were created.

• An overview of how the program functions
• The importance of the program to commercial consumers of insurance
• A response to opposing views of the program
• How RIMS members can get involved in advocating for an extension

RIMS Position
RIMS has consistently advocated for the necessity of TRIA and continues
to advocate for a long-term extension of the program well beyond 2014.
The availability of adequate insurance for acts of terrorism at affordable
prices is not only an insurance problem, but also an economic issue. The
aftermath of 9/11 proved that the private insurance market alone is likely
unable to provide the amount of terrorism coverage required for the nation’s economy to be properly insured at affordable prices. Without adequate coverage organizations may be forced to self-insure thus placing
their entire business future at risk in the event of a terrorist attack. Additionally, with limits of terrorism insurance required by lenders unavailable
or available only at commercially unreasonable costs, businesses may be
unable to secure financing for current and future projects, thus stunting
an already fragile economy.

The program has since seen two major extensions. The first was in 2005
when a program trigger was first put into place. This trigger would prevent coverage under the program unless aggregate industry losses exceeded $50 million in 2006 and $100 million for 2007. The 2005 two year
extension also increased the insurer deductible to 17.5% and reduced the
federal share of losses from 90% to 85% in 2007.
The second major extension was signed into law on December 26, 2007.
This five-year extension made further key changes to the TRIA program.
The biggest change was the removal of the requirement that a covered
act of terrorism be committed on behalf of a foreign person or interest.
Domestic terrorism would now be covered assuming certification by the
Secretary of the Treasury.

RIMS supports the following principles in the development of a long
term solution to the program:
• A public/private partnership provides the best alternative to addressing
long-term needs of availability and affordability of terrorism insurance.
A completely private market solution is likely not feasible due to the
difficulty in predicting and modeling for acts of terrorism.

Markets React
After the passage of the original TRIA program in 2002, there was still
uncertainty as to how the market would react. Congress had addressed
the lack of terrorism coverage available through the requirement that insurers offer such coverage; however, there was no such requirement that
consumers purchase that coverage or how that coverage should be priced.
Marsh, Inc. reported that only 27% of its consumers purchased terrorism
coverage in 2003.5 Pricing was also high in the initial stages as the President’s Working Group on Financial Markets reported a rate above 7% of
property premium during the third quarter of 2003.6

• A program should always be in place that will ensure an orderly and
efficient response to acts of terror in order to minimize market disruptions and ensure that benefits are available to all victims. This is effective
risk management.
• Any solution needs to address the long-term availability and affordability
of insurance coverage for nuclear, biological, chemical and radiological
(NBCR) terrorist events.
1

In this paper, the original legislation creating the Terrorism Risk Insurance program and all subsequent extensions of the
program will be referred to as TRIA or the program.
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Loss Sharing Under Current TRIA Program9

As the markets got their footing and insurers became more experienced
with covering terrorism risk, those numbers have stabilized for the better.
Marsh reported that consumer take-up rates climbed quickly from 27%
in 2003, to 49% in 2004, to 62% in 2012. Prices also saw a downward
trend following the initial stages. In 2010, the President’s Working Group
found that prices had been on a downward trend and had appeared to
stabilize in the 3%-5% range.7 While pricing can vary significantly by
company size, location, and industry, the most recent Marsh report confirms pricing stability in the 3%-5% range.

How the Current TRIA Program
Works
Federal Backstop
The expressed purpose of the original 2002 TRIA legislation was to “establish a temporary federal program that provides for a transparent system
of shared public and private compensation for insured losses resulting
from acts of terrorism.”8 To meet this goal Congress created a mechanism
through which the federal government would share insured losses with the
private insurance market, which became known as the federal backstop.
The government does not share in every loss, however. Certain criteria
must be met before the federal government would step in:
1. An individual act of terrorism must result in losses in excess of $5 million in the United States or to U.S. air carriers or sea vessels.

Mandatory Availability

2. This act must then be certified as an act of terror by the U.S. Secretary
of the Treasury, Secretary of State and Attorney General.

Another stated goal of the original TRIA legislation was to protect the
consumer by ensuring widespread availability and affordability of property and casualty coverage (with exclusions) for terrorism risk. This was
accomplished by requiring insurers to offer terrorism coverage that does
not differ materially from coverage of non-terrorism related losses. In
addition, each terrorism insurance policy offer must reveal both the
premium charged for terrorism insurance and the possible federal share
of compensation.

3. The aggregate losses of the insurance industry from these certified acts
of terrorism must exceed $100 million.
This last criterion is critically important. Whether an individual act is
certified as an act of terrorism has no bearing on the TRIA program if the
aggregate losses from acts of terrorism do not exceed $100 million in any
one year. If, for example, there are three different certified acts of terrorism that each result in $10 million in losses, then the federal government
would still have zero expenditures as the aggregate losses to the private
insurance industry would only be $30 million for that year. However, the
insurers who issued terrorism insurance policies would still pay policyholders for insured losses.

Current Covered Lines of
Insurance Under TRIA10

Excluded Lines of Insurance
Under TRIA

• Commercial property/casualty

• Crop Insurance

• Workers’ Compensation

• Private Mortgage

Once the $100 million threshold is reached private insurers are still responsible for paying out a certain amount in claims. Each insurer must
pay claims equal to 20% of its annual direct earned premiums from commercial property and casualty lines. This is known as the insurer’s deductible under the TRIA program. Once the $100 million threshold has been
reached and the 20% deductible is passed, then the federal government
backstop finally comes in to play. From this point, the federal government covers 85% of each insurer’s losses above the 20% deductible until
the total amount of losses equals $100 billion, at which point there is
no longer any federal government coverage or requirement that insurers
provide coverage. It is important to note that the funds actually paid by
the federal government may be recovered in future years by charges to
insurers. So, the 85% payment is not lost, but rather serves as a loan that
may be recovered in the future.

• Title
• Financial Guaranty
• Medical Malpractice
• Health or Life
• Flood
• Reinsurance
• Commercial Auto
• Burglary and Theft
• Professional Liability
(except for D&O)
• Farm Owners Multiple Peril
• Surety
If the TRIA program is not extended beyond December 31, 2014, then
insurers will no longer be required to offer terrorism coverage; and based
upon prior history, such coverage will not be available at affordable prices,
if at all.
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The Importance of TRIA and
the Significant Features to
Risk Managers

Without coverage, many businesses will be forced to selfinsure, putting their entire business at risk
It is clear that most businesses cannot afford to absorb the costs of terrorism, related losses without the benefit of an insurance backstop. If we
look at historical precedents, uninsured catastrophic events have benefited
from federal and state assistance. Frequently that assistance is in the form
of loans and grants, such as low-cost loans from the Small Business Administration which are low-cost loans. These loans must be repaid and
fund only a portion of the total loss. Unfortunately, many small businesses
have been unable to withstand the costs and have ultimately failed, sometimes immediately after the event, but more frequently after attempting
to recover, but then ultimately defaulting because if a business rebuilds
under a cost structure it cannot sustain, it is still susceptible to failure.

TRIA allows insureds to obtain adequate coverage at
affordable prices
Terrorism risk in the United States is relatively new. The threat is not well
defined and there is very limited experience (which is good) or actuarial
data on terrorist attempts that failed or that were thwarted by law enforcement efforts. Without actuarial data, it is not possible to properly assess
the likelihood of an event or to project the cost of an event. These assessments are necessary to project sound rates for insurance coverage. This
lack of data impacts the underwriters and the regulators who evaluate
rates. Organizations such as EQECAT and Risk Management Solutions
(RMS) prepare risk models that are helpful, but because of the lack of underlying credible data, only time and unfortunate incidents will provide
the real risk assessment.

Even businesses that can afford to absorb the costs with the help of aid
and loans would do so at the jeopardy of other business growth initiatives.
If a business cannot invest and grow due to uncertainty this will have a
negative impact on the economy overall, an impact our economy can least
afford as we recover from the “Great Recession” or from the aftereffects of
a future catastrophic terrorist event.

As stated above, the industry pulled back from providing terrorism risk
coverage following 9/11. The main reason for this was the lack of reinsurance for the risk because of the inability to underwrite for acts of terrorism. When insurance companies are unwilling or unable to assume the
entirely of a loss internally, they purchase a type of insurance coverage for
those losses called reinsurance. Following 9/11 and the uncertainty of additional attacks, insurers were unwilling to underwrite an entire risk, but
reinsurance companies faced the same uncertainties and were unwilling
to provide reinsurance coverage. Without reinsurance, the only option
for insurers was to ration their capacity and that meant to not write certain risks and for those risks they chose to write, the premiums increased.
This became especially true for workers compensation insurance which
protects workers in the event of any work-related injury or illness, including those due to a terrorist act. Insurers were particularly concerned
about large concentrations of employees in a single facility as they assess
their exposure to terrorism risks. TRIA provided the reinsurance for the
industry that the traditional reinsurance markets could not for the reasons
stated above.

Moreover, many larger insureds assume losses through their captive insurance companies, which are eligible for TRIA participation. If TRIA is
allowed to expire, many of these captive insurers will become susceptible
to failure in the event of a loss. Worse yet, if the captive insurer fails due to
the burden of a terror loss, it likely also fails to protect against other lines
of coverage unrelated to the terrorist event but which are insured through
the captive insurer’s programs. These uninsured losses will take a toll that
very few businesses can sustain.

Terrorism risk insurance is required to procure loans
Most financial institutions for commercial lending have required terrorism insurance be purchased to secure commercial construction and mortgage loans since the 9/11 attacks. A sample agreement reads as follows:
“Insurance with respect to the Improvements and the Personal Property insuring against any peril now or hereafter included within the classification
“All Risk” or “Special Perils” (including, without limitation, fire, lightning,
windstorm, hail, terrorism and similar acts of sabotage, explosion, riot,
riot attending a strike, civil commotion, vandalism, aircraft, vehicles and
smoke), in each case (A) in an amount equal to 100% of the “Full Replacement Cost,”…” 12

Today, terrorism risk insurance is generally available because of TRIA.
According to the Coalition to Insure Against Terrorism (CIAT) testimony
before Congress on September 11, 2012, this coverage would not be available without TRIA. Their membership has seen a pricing decline for terrorism insurance, which they do not attribute to the “normal ebb and flow
of the insurance market” but rather to the continued availability of the
TRIA backstop…and that there have been no certified acts of terrorism
since the enactment of TRIA.11

Post 9/11, it was difficult for commercial policyholders to secure coverage
for terrorism risk, yet banks and capital providers required it to secure
financing. According to CIAT’s testimony, in the 14 months following
the attack and the enactment of TRIA, over $15 billion in real estate
transactions were “stalled or even cancelled” due to a lack of terrorism
insurance. Further, CIAT cited the White House Council of Economic
Advisors in declaring the loss of 300,000 jobs from deferred construction
investment.13

Without TRIA, there will be uncertainty within the marketplace that
impacts the availability and affordability of coverage. The main impacts
will be on capacity and therefore pricing. As carriers look to reduce their
exposure, especially in certain high-threat areas like the Northeast and
other populous areas of the country, the cost of insurance, if available, will
rise. This is already being seen in New York City where at least one carrier has been issuing non-renewal notices to high profile financial service
companies.

In 2004, as TRIA was set to expire the first time, Insurance Advocate quoted a study authored by Professor R. Glenn Hubbard, dean of the Graduate School of Business at Columbia University and former chairman of
the Council of Economic Advisers, and Bruce Deal, managing principal
of Analysis Group, Inc. asserting that without TRIA U.S. GDP might
have been $53 billion lower and roughly 326,000 fewer jobs might have
been created.14

As carriers are unwilling to write certain lines of coverage or offer coverage
in specific geographic areas, this reduction in capacity will force prices up
and may move some insureds into state funds or cause them to self-insure
the risk.
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In 2005, many insurers put sunset provisions into their policies to address
a lack of terrorism coverage should TRIA have been allowed to expire.
This created a great deal of uncertainty in the financial and construction financing markets as lenders had no intentions of removing the loan
requirement for terrorism coverage. Since commercial insurance policies
will be coming up for renewal in early 2014, we can expect these same
provisions to be inserted into policies if Congress does not act on a TRIA
reauthorization soon.

Also, based on past litigation, it is likely that building owners and others
can be held liable for contributing to the loss of life by various theories,
including the failure to provide proper protective measures; planning for,
direction during or means of evacuation during an event; or some other
preparedness or preventative failure.
About a month after the 9/11 attack, in a special shareholder letter, Warren Buffett noted that to be successful, underwriters needed to “limit the
business they accept in a manner that guarantees they will suffer no aggregation of losses from a single event or from related events that will
threaten their solvency. They ceaselessly search for possible correlation
among seemingly-unrelated risk16.”

Clearly, the financial institutions see a need for a mandate to purchase
terrorism risk insurance. Interestingly, several other nations have permanent terrorism insurance programs, most pre-dating TRIA. We need a
permanent solution as the uncertainty of expiration and renewal creates
uncertainty in our financial markets.

No one in the insurance risk, insurance or reinsurance industry thought
that one of the largest losses in history, the WTC attack, would also include some of the largest losses ever in almost every major line of business:
property insurance, business interruption, workers compensation, aviation, accident and health and liability.17

Other coverage lines may also be affected if TRIA expires
As noted earlier, we have already seen the impact on workers compensation coverage. Large group insurers are now careful to avoid concentration
of exposures by restricting coverage in many locales. In some modeling it
is estimated that workers compensation losses will constitute 25% of all
commercial property and liability losses from an attack.

In 2003 the Federal Emergency Management Agency published “Insurance, Finance and Regulation Primer for Terrorism Risk Management in
Buildings” as part of their Risk Management series. Among the topics
they discuss is the relationship of the various lines of coverage involving
a terrorist act. The following graphic shows the federal agency’s thought
on the subject:

While it is true that where an event occurs will impact the workers compensation costs differently, the cost is still significant. This is illustrated
in the following exhibit from a 2004 article by James MacDonald in The
John Liner Review entitled, “Terrorism, Insurance and TRIA: Are We
Asking the Right Questions?”15

Further, the article also included a Towers Perrin exhibit that is sure to
make underwriters concerned about their aggregate exposures:

So while many view TRIA as a ‘property coverage, building owner issue’,
it is clear that losses from an attack affect all commercial insureds as the
exposures to loss as a result of a terror event are not limited to a single line
of coverage, a single site or a single insured.
15
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Addressing Various TRIA Concerns

9/11.18 These plot targets included a shopping mall in Columbus, Ohio;
gas pipelines in Wyoming; and a federal building in Springfield, Illinois.
This again shows that major cities are not the only targets of terrorists.
On September 8, 2011, The Daily Beast published 10 additional foiled
plots that had occurred after April, 2010, one of which was a plot to target
Christmas tree lighting in Portland, Oregon.19

As the debate over the TRIA extension heats up, there are several consistent concerns raised by those skeptical of the need for another long-term
extension. Those concerns include:
• Whether TRIA is a program that helps only major metropolitan areas

These lists and studies are highlighted because they show that major cities are not the only terrorist targets in the United States. Any venue that
brings together a large group of people is a potential target for terrorism
whether it be a sports venue, a hospital, a school or university, a large
commercial building, a utility, place of worship or Christmas tree lighting. Businesses and organizations, whether in New York or Columbus,
Ohio, need adequate terrorism coverage and the market stability TRIA
provides to manage that risk.

• Whether terrorism coverage can be modeled as other lines
• Government cost of the program
• Differences between TRIA and government programs such as the
National Flood Insurance Program (NFIP)

Not Just a Big City Problem
Opponents and skeptics of TRIA express concern that the program is
tailored to benefit only major metropolitan cities such as New York City,
Chicago, San Francisco, etc.; however, major cities are not the only areas facing the very real threat of terrorism, as the 1995 Oklahoma City
bombing made evident. Additionally, while the recent attacks in Boston
occurred in a major city, they did not occur in a major financial center or
area that would be seen as exclusive to such a city. They occurred during a
marathon race and city celebration; similar events take place throughout
the country on almost a daily basis.

Difficulty in Modeling for Terrorism
For any insurer to operate successfully and avoid going out of business,
it must be able to accurately estimate the probability of its losses, the
severity of those losses, and then determine the amount of premium that
must be charged to cover those losses should they occur. Historical data
from past events is used to predict the losses from future events and pricing is set accordingly. Even extraordinary events like Hurricane Sandy or
the recent tornadoes in Oklahoma, while harder to accurately estimate,
can be predicted to a certain degree based on historical data and experience. Terrorism risk, however, differs substantially from these other risks
in several different ways.

On January 31, 2012, the National Consortium for the Study of Terrorism and Responses to Terrorism (START) released its “Hot Spots of
Terrorism and Other Crimes in the United States, 1970 to 2008” report
to the Department of Homeland Security. This report found that more
than 2,600 terrorist events, defined as “the threatened or actual use of illegal force and violence by a non-state actor to attain political, economic,
religious, or social goal through fear, coercion, or intimidation,” occurred
in the United States during those years.

Terrorism risks lack certain elements possessed by other types of risk.
Typically insurable risks will include the following elements: losses must
be due to chance (accidental) and the risk must be predictable. The first
element is lacking with terrorism risk because losses from terrorist attacks
are not accidental, but rather the result of deliberate human behavior and
action. For a terrorist attack to occur a plot must be hatched and then
executed by one or more individuals. The motives, targets and actions of
plotters are constantly changing and their motives are frequently affected
by government actions that modelers and insurers are not privy to. These
factors make modeling nearly impossible.
Terrorism risk is also inherently unpredictable. Insurers can accurately
predict which parts of the country will be hit by hurricanes or tornadoes
and also what the anticipated losses will be based on the severity of an
event. They are able to do this based on historical experience and data
that thankfully does not exist for terrorism risk because of the rarity of
terrorist events occurring.
The accuracy of weather predictions is enhanced by studying the “near
misses” and variances in weather that resulted in a storm missing a target or having its impact minimized. Information about “near misses” or
foiled attacks is highly classified and not available to modelers. This lack
of data, and the randomness of where terrorist events have occurred or
were planned to occur, makes predicting such events impossible.

Source: “Hot Spots of Terrorism and Other Crimes in the United States, 1970
to 2008,” National Consortium for the Study of Terrorism and Responses to
Terrorism, January 31, 2012.

Predicting the severity of losses from such an event is also difficult as
losses vary significantly based on the scale of the attack. For example,
losses from the 9/11 attacks have been estimated to be $35 billion while
preliminary estimates of business losses from the Boston bombings are
closer to $10 million. There are some recent attempts to model terrorism events, however, they require making specific assumptions about the
method of the attempt, the volume or size of chemicals or weapons and
the specific site that will be attacked. While this information may be useful for strengthening a specific property’s risk of loss, it is not useful in
attempting to assess potential risk exposures for a wider geographic area.

While the map above does show that the highest concentration of attacks
have occurred near major cities, it also shows that attacks have occurred
throughout the United States over the time period studied.
On April 29, 2010, the Heritage Foundation published a list of thirty
known terrorist plots that had been foiled in the United States following
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TRIA is Not a Government Bailout
Much of the skepticism surrounding the need for TRIA stems from negative perceptions of the government bailouts handed out to various financial institutions in 2008-2009 and the view that TRIA is a similar bailout
for the insurance companies; TRIA, however, differs significantly in that
the government’s role in TRIA is to act as a reinsurer, and not as a major
creditor as was the case with the financial institution bailouts.
Reinsurance is a risk management tool that allows the primary insurer to
shift certain risks to the reinsurer to reduce volatility, allow coverage of
large risks and to free up capacity for the insurer. With TRIA the government is essentially acting as reinsurer. The government assumes some of
the market terrorism risk and agrees to pay a portion of the losses over the
$100 million threshold discussed earlier. The ability of the private market
to shift some of the risks to the government in the event of a loss frees up
capacity for the insurers, which is then made available to the consumer.
Without the government acting in a reinsurance capacity, the private
market would be forced to assume the entire risk, which would likely
lead to little or no capacity at higher prices, particular in high risk areas.
It is important to note that the program only costs the government money
in the event that the $100 million + 20% deductible threshold is reached.
If losses remain below this level in any given year, then the private market
is responsible for the entirety of those losses. Since TRIA’s enactment in
2002 the government has not made any expenditures outside of minimal
administrative costs associated with setting up the program.
If the $100 million + 20% deductible threshold is reached, and the government begins to pay its share of losses, there is a mechanism in place
for the government to recoup those expenditures. In the years following the federal sharing of losses, but prior to September 30, 2017, the
Secretary of the Treasury is required to institute a surcharge on insurers to recoup 133% of the claims paid by the government. This mandatory recoupment does not apply if the insurance industry’s aggregate
uncompensated losses exceed $27.5 billion; however, the Treasury Secretary does retain the authority to apply a surcharge at his/her discretion.

Differences from NFIP
TRIA has also been inaccurately lumped in with the National Flood Insurance Program (NFIP). Under the NFIP program, the government is
the primary insurer of flood coverage. Consumers purchase their coverage
directly from the government, at government established rates, and the
government is then responsible for 100% of the losses that result from
covered flood damages. Extraordinary losses from major storm events
have placed the NFIP program into significant debt as the amount of
losses has far exceed the amount of premiums charged over time.
TRIA does not share these characteristics with the NFIP. The government
does require that terrorism coverage be offered, but consumers purchase
their terrorism coverage directly from the private market at rates established by the private market. The government’s role as reinsurer frees up
capacity, which keeps rates affordable, but the rates are not government
controlled as they are with the NFIP. The government recoupment mechanism also ensures that the government can reclaim its losses through
TRIA, which will allow it to avoid the fiscal difficulties that the NFIP
has experienced.
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Nuclear, Biological, Chemical and
Radiological Terrorism Coverage
One common misconception about the current TRIA program is that
terrorist attacks that include nuclear, biological, chemical or radiological
(NBCR) weapons are excluded from the program. The truth is that TRIA,
as currently constructed, neither includes nor excludes NBCR events. The
TRIA program requires insurers to offer coverage for “insured losses” that
“does not differ materially from the terms, amounts, and other coverage
limitations applicable to losses arising from events other than acts of terrorism.” This language allows insurers to cover NBCR; however, insurers
have largely relied on long-standing standard exclusions for nuclear and
pollution risks to include exclusions for NBCR events in terrorism policies.
This gray area surrounding NBCR events has been the subject of debate
since the original passage of TRIA. Language to specifically extend TRIA
coverage to NBCR events was offered during the 2007 debate surrounding the program’s extension, but it was not adopted. Many in the industry
argued that a mandatory requirement for NBCR coverage would lead to
higher prices for coverage, less participation in the program, and significant operational issues for insurers who are not equipped to adjust claims
in areas hit by a NBCR event.22
In the 2007 extension, Congress directed the Government Accountability
Office (GAO) to issue a report on NBCR coverage. The study released on
December 12, 2008 found that commercial policyholders were unable to
obtain NBCR coverage because insurers generally exclude such coverage.
Insurers are unwilling to underwrite NBCR risk because of uncertainties
about the risk and the potential for catastrophic losses, which would far
exceed losses from a non-NBCR terrorist event. Insurers argue that this
requirement, in addition to challenges in reliably estimating the severity
and frequency of NBCR attacks, would make coverage unaffordable and
a worst-case scenario event (e.g., a nuclear attack on a major metropolitan
city) could render insurers insolvent.
It is important to note that the situation surrounding NBCR coverage
in workers compensation, group life and health lines is much different.
NBCR coverage is usually offered in these policies as states generally do
not allow NBCR exclusions. Therefore, consumers are more able to obtain adequate coverage for these lines of insurance.
RIMS argues that Congress should address the long-term availability and
affordability of insurance coverage for NBCR events. The current system
leaves many large commercial consumers in high-risk areas uninsured for
NBCR attacks. NBCR events have a high probability of resulting in catastrophic losses for organizations affected by such an attack. Without coverage, these organizations are at risk of going under should catastrophic
losses occur. There will also likely be court challenges as long-standing
standard exclusions for nuclear and pollution risk were not specifically
drafted to address terrorist attacks. This instability and uncertainty surrounding NBCR coverage will be taking place at a time when the markets can ill afford it. For these reasons, it is critical that Congress address
NBCR coverage prior to such an event occurring.

Conclusion
RIMS affirms its view that for the protection of insurance policyholders
and the stability of the country’s economy, TRIA should be continued in
some form. Many Western countries that are facing the risk of terrorism
have long had national programs to protect its citizens and economies.
RIMS believes that the extension should offer a long-term solution to
the risk of terrorism and that the solution should require the inclusion of
coverage for NBCR risks. We believe that enactment of the extension will
promote stability and serve to solidify the business and economic needs
of our country.
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