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President

Nancy Stucky 

The Mitchell Family Corporation
nstucky@mitchellfamilycorp.com
First Vice President

Victor Pivetta

Key Energy Services, Inc.

vpivetta@keyenergy.com
Treasurer

Stephanie Degreve

Swift Energy

Stephanie.degreve@swiftenergy.com
Assistant Treasurer

Michelle Wilkerson

Newfield Exploration Company

mwilkerson@newfield.com

	FROM THE DESK OF THE CHAPTER PRESIDENT…

Hello Everyone,

April was a very successful month for the Houston Chapter.  The Social at Champps was fun and was a thank you to our Brokers who do so much for our Chapter.  If you missed it, please join us next time.  It is a nice opportunity to get to know each other better while providing a great opportunity to network with your peers and either your Broker or Client.  

The RIMS Conference in Orlando was wonderful.  The speakers were all just top-notch and provided a lot of helpful information.  The Exhibit Hall was even better than last year.  The economy this year was down, but it didn’t deter RIMS from providing a wonderful conference.  If you didn’t go this year, please put it on your calendar for next year.  We will be going to Boston!  Just think!  Boston will be having cool weather and spring flowers – oh yes, and great speakers!

The annual Houston Chapter Fall Conference is to be held on October 23rd this year, and our theme will be Survivor: Houston.  We will have exciting speakers and another Exhibit Hall.  The exhibits were quite a success last year.  Please let us know if you are interested in being a volunteer or would like to provide exhibit.  An afternoon with a Golf Tournament and fun at the Main Event will also be provided.  So please put October 23rd on your calendar and plan to attend.  

Back by popular demand we had Jill Hasling with the Weather Research Center once again at our meeting on May 20th.  She provided new information and to also discuss last year’s Hurricane Ike and how much damage it did even though it was only a Category 2 hurricane.  

In June, our monthly luncheon meetings price will increase by $5.00.  This is still a great price for lunch, networking and continuing education credit.  We appreciate your support in this matter and look forward to seeing you at the next meeting. Our next meeting will be on Directors & Officers Liability, watch for more exciting information in the future.

Take care,

Nancy Stucky


	Vice President/Secretary

Sondra K. Faul, CIC

The University of TX HSC-H

sondra.k.faul@uth.tmc.edu
Vice President/Asst. Secretary

Cynthia Vickers, ARM

El Paso Corporation

cynthia.vickers@elpaso.com 

Membership/Attendance

Jennifer Howard

Gulf Coast Regional Blood Center jhoward@giveblood.org
Associate Director/Membership

Terry Owens
Goodman Global, Inc.
terry.owens@goodmanmfg.com
Public Relations/Newsletter

John Lawson, ARM

Goodman Global, Inc.

john.lawson@goodmanmfg.com
Job Placement

Barbara Lewis

Jacobs Engineering Group

barbara.lewis@jacobs.com 

Chapter Liaison

Jo Anne Lancaster
Westlake Chemical Company
jalancaster@westlake.com
Education

Sharon Guillory
Rain CII Carbon, LLC

sguillory@raincii.com
Associate Director/Education

Shona Bascon

Shell Oil Company

shona.bascon@shell.com  

Legislation

Nikolas G. Kapatos

Sterling Bancshares, Inc.

nick.kapatos@banksterline.com 

RIMS Delegate

Ella Andrews

Friedkin Companies, Inc 

eandrews@friedkin.com
Past President

Ginny Penzell, ARM

El Paso Corporation

ginny.penzell@elpaso.com 
Web Master

Shawn Pickens
Advisory Services, LLP

spickens@deloitte.com
ARM Instructor

Jim Drew

Bowen Miclette and Britt, LLC

jdrew@bmbinc.com
Meeting Dates for 2009 
June 17, 2009

July 15, 2009

August 19, 2009

September 16, 2009

Houston Chapter Fall Conference 

 October 23, 2009
November 18, 2009

December 9, 2009
– 
The Houston Chapter RIMS mailing address is

5090 Richmond Ave. #86

Houston, TX 77056-7402

NOTICE:

Effective January 1, 2008, the RIMS Society has changed their method of collecting Local Chapter Dues. In the past there were two deputies included with the membership, then a charge for each additional deputy added. Under the new structure they will begin collecting chapter dues on a per deputy member basis. The new structure for the Houston Chapter Dues is $55 per deputy member. The change will be reflected on the renewal invoice. The dues structure for associate membership has not changed.
Please see our Chapter Website for

additional information:

WWW.RIMS.ORG/HOUSTON 
or 

WWW.RIMS.ORG – Chapters – Houston
Photos from the National RIMS Conference:
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It was a Whale of a good time!
Educational and Associations Websites:

American Institute for CPCU and Insurance Institute of America  www.aicpcu.org
Charter Property Casualty Underwriters Society  www.cpcusociety.org
Institutional Risk 

Management Institute

www.irmi.org
The National Alliance  www.scic.com
Construction Risk and

 Insurance Specialist 
 www.cris-ce.com
For further Educational Opportunities Forms or Information, please visit the Chapter website at:

http://houston.rims.org/ChapterWebsite/RIMSChapter.cfm?CID=328
Please see the Local Chapter website and the RIMS.org Jobs Listing for details.

Published by the Houston Chapter of the Risk & Insurance Management Society

	Changes in Texas Workers Compensation 
How will the recent changes to the SIBs rules alter adjusting practices? The most significant change is that the 4 – part test for entitlement has been moderately changed. The requirement that the injured employee must make a “good faith job search” has been replaced with the requirement that the injured employee must “demonstrate an active effort to obtain employment.”

The other 3 requirements 1) an impairment rating of at least 15%; 2) no commutation of the IIB payments; and 3) the impairment from the injury is a direct result of present disability remain the same. So what constitutes an “active effort to obtain employment?

The new Rule 130.102 provides us with some answers. The injured employee can satisfy the “active effort” requirement by any combination of the following work search activities as long as in each week of the qualifying period the injured worker has:

1. returned to work in a position commensurate with the injured worker’s ability to work (this will cover the issue of underemployment which is no longer mentioned in the rules); or

2. been actively participating in a voc rehab program (either through DARS or another state’s equivalent or a registered private provider) with a plan in place (such as the IPE we are familiar with in the DARS program); or

3. actively participated in work search efforts conducted through the TWC; or

4. performed an active work search effort documented in the SIBs application and perhaps with a copy of job applications attached; or

5. a documented and uncontested inability to work.

In reality this is probably not much different from the requirements to satisfy the good faith requirement if the Division permits us to look behind a sham submission of bogus job searches as they have done in the past. That is, does an active job search incorporate a good faith attempt to find work commensurate with the employee’s current abilities, or does this new requirement elevate form over substance. 
Contributed by Pappas & Suchma, P.C.
Legal Updates
Supreme Court Holds That Employees Under Collective Bargaining Agreement Are Blocked From Going to Court On Age Discrimination Claims, Must Arbitrate Instead 

In 14 Penn Plaza LLC v. Pyett, a decision with significant practical ramifications for unionized employers, the United States Supreme Court, on April 1, 2009, held that employees covered under a collective bargaining agreement were required to arbitrate claims of age discrimination under the arbitration clause of that agreement instead of allowing them to sue in Court. In so ruling, the Court narrowed or perhaps effectively overruled, a previous decision in Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974), and reiterated its approval of arbitration as an appropriate forum for resolving employment claims even when union members do not individually agree to the arbitration provision. 

Writing for the majority, Justice Thomas opined, “There is no legal basis for the court to strike down the arbitration clause in [the] CBA, which was freely negotiated by the Union and the [employer], and which clearly and unmistakably requires [the individual union employees] to arbitrate the age discrimination claims at issue in this appeal.” 

The case arose after employees of 14 Penn Plaza, who had worked previously as security guards, pursued age discrimination claims in the Southern District of New York federal court based largely on allegations that 14 Penn Plaza transferred them to porter and light duty positions because of their over 40 age status. Citing a CBA provision that explicitly required arbitration of all discrimination claims, 14 Penn Plaza moved to compel arbitration of the claims. The district court denied 14 Penn Plaza’s motion and the Second Circuit affirmed, relying on Gardner-Denver Co., which, according to the Second Circuit, held that a mandatory arbitration of a statutory employment rights clause in a CBA was unenforceable. 

Disagreeing with the Second Circuit’s analysis, the Supreme Court majority based its decision on an examination of the ADEA and the National Labor Relations Act (“NLRA”). In short, the Supreme Court reasoned that because an arbitration provision is a mandatory subject of bargaining (Litton Financial Printing Div., Litton Business Systems, Inc. v. NLRB, 501 U.S. 190 (1991)), the NLRA demands that courts respect the parties’ contractual bargain, unless a specific provision in the ADEA removes this type of grievance from the contract’s sweep. Finding no such language in the text of the bill, and relying on Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991), which held that ADEA claims are subject to arbitration in agreements outside the collective bargaining context, the Court concluded that the CBA arbitration clause mandated arbitration of age discrimination claims. 

The employees raised several arguments. Two of the arguments focused on the inappropriateness of the arbitral forum to adjudicate discrimination claims and the inability of unions to adequately represent individual employee rights. The Court was not persuaded, explaining that judicial hostility towards arbitration is long dead and that the union must fairly represent the individual employee’s claim or risk breach of duty of fair representation or ADEA claims. 

In their most significant argument, the employees, like the Second Circuit, insisted that Gardner-Denver precluded CBA arbitration clauses that forced an individual employee to arbitrate statutory claims. The Court distinguished the Gardner-Denver line of cases, reasoning that the clauses at issue in cases such as Gardner-Denver did not explicitly cover statutory claims. Instead, those clauses apparently contemplated that contractual claims would be subject to the CBA’s grievance procedure, but employees would retain the ability to bring statutory claims in court. This case is a powerful weapon in the arsenal of a unionized employer that desires to avoid employment discrimination jury trials and use a CBA’s grievance procedure to resolve employee statutory employment discrimination. Arbitration provisions that purport to cover these statutory claims are no longer subject to attack as unenforceable under Gardner-Denver and its progeny, and an employer need only bargain for and include explicit language in the CBA stating that the grievance procedure covers statutory employment discrimination claims.
Texas Supreme Court Provides Greater Protection to Employers Seeking to Enforce Non-Compete Covenants 

Building on its 2006 decision in Alex Sheshunoff Management Services, L.P. v. Johnson, 209 S.W.3d 644 (Tex. 2006), the Texas Supreme Court has further expanded the enforceability of non-compete covenants in the at-will employment setting. In Mann Frankfort Stein & Lipp Advisors, Inc. v. Fielding, No. 07-0490 (Tex. April 17, 2009), a decision with significant practical implications for Texas employers, the court held that an employer’s implied promise to provide confidential information to an at-will employee may give rise to an enforceable covenant not to compete. In so ruling, the court extended its holding in Sheshunoff – that an express promise to provide confidential information to an at-will employee, in exchange for the employee’s express promise not to disclose or use such information, will create an enforceable non-compete covenant – to include an employer’s implied promise to provide confidential information. Writing for the majority, Justice Johnson reasoned: 

“[I]f the nature of the employment for which the employee is hired will reasonably require the employer to provide confidential information to the employee for the employee to accomplish the contemplated job duties, then the employer impliedly promises to provide confidential information and the covenant is enforceable so long as the other requirements of the Covenant Not to Compete Act are satisfied.” 

After resigning from Mann Frankfort to open a competing accounting firm, Fielding filed a declaratory judgment action, asking the district court to declare the non-compete provisions of his at-will employment agreement unenforceable under the Texas Covenant Not to Compete Act (“Act”). Fielding insisted that his non-compete was not ancillary to an otherwise enforceable agreement, as required by the Act. According to Fielding, he had expressly promised in his employment agreement “not to use or disclose at any time. . .any secret or confidential information or knowledge obtained by [Fielding] while employed,” but Mann Frankfort had not made a reciprocal promise to Fielding in the agreement that it would actually provide confidential information to him. The trial court agreed with Fielding. The court of appeals affirmed, finding that Mann
 Frankfort failed to provide any consideration to support the non-compete because it had made no promise to provide Fielding with confidential information. 

Disagreeing with the court of appeals’ analysis, the Texas Supreme Court concluded that Mann Frankfort had made an enforceable, implied promise to provide Fielding with confidential information. The court’s rationale is twofold. First, Fielding’s job duties as Mann Frankfort’s tax manager required the company to provide, and required Fielding to use, confidential information, such as customer names, billing information, and tax/financial information. Second, the Supreme Court explained that Mann Frankfort had impliedly promised to provide confidential information to Fielding because, without an implied promise to provide the information, Fielding’s express promise in his employment agreement not to disclose the information made no sense and could not be accomplished. As the Court opined: “[I]f one party makes an express promise that cannot reasonably be performed absent some type of performance by the other party, courts may imply a return promise so the dealings of the parties can be construed to mean something rather than nothing at all.” Because Mann Frankfort fulfilled its implied promise by actually providing confidential information to Fielding during his employment, the Court determined that the parties had entered into an otherwise enforceable agreement to which the non-compete provisions were ancillary.

Mann Frankfurt represents a further shift away from the Texas Supreme Court’s previous hostility to covenants not to compete and, when combined with the court’s Sheshunoff decision, it should result in greater enforcement of non-compete covenants by Texas courts against employees who actually receive confidential information during their employment. Nevertheless, non-compete covenants are not immune from attack. Texas courts will likely shift their focus to whether the covenant at issue contains reasonable time, geographic scope and activity restrictions, or whether it imposes a greater restraint on competitive activity than necessary to protect the employer’s legitimate business interests. Greater scrutiny will likely be given to, among other factors, (i) the quality and amount of confidential information the employee actually receives, (ii) the importance of the information to the employee’s work and the employer’s business, (iii) the legitimacy of the business interest(s) the employer seeks to protect, (iv) the harm that could be inflicted on the employer if the employee were permitted to compete, and (v) the employee’s ability to pursue a chosen profession if the covenant is enforced. In short, the law will return to the core inquiry under the old common law and the Act – the reasonableness, in light of the circumstances, of the restrictions the covenant imposes.

Contributed by HaynesBoone
Directive Memorandum for Pricing Future Prescription Drugs in Medicare Set-Asides
At long, long last, The Centers for Medicare and Medicaid Services has issued a Directive Memorandum with regard to procedures for the methodology of pricing future prescription drugs in Medicare Set-Asides. 
The CMS Memorandum of April 3, 2009 can be accessed at: http://www.cms.hhs.gov/WorkersCompAgencyServices/Downloads/April2009WCMSARXProcedureMemorandum.pdf
In its Memorandum, The CMS indicates that it will begin independent review of prescription medications for all Workers' Compensation Medicare Set-Aside (WCMSA) proposals received on or after June 1, 2009, and that independent pricing of prescription drugs will be calculated and priced using average wholesale pricing (AWP). According to the Memorandum, "The CMS will not use or recognize any other pricing, discounting, or calculation methods when determining the adequacy of the prescription drug amounts in WCMSA proposals."
With regard to generic pricing, Medicare's Directive Memorandum indicates that Generic pricing is acceptable if there is a Generic that is available. If there is no Generic currently available, CMS will default to the AWP pricing for brand name drugs in determining the adequacy of the prescription drug amount.


Medicare has included a chart for Prescription Drug Data Elements, which specifies how to allocate prescription drugs for Medicare's review. The chart indicates that the following information should be provided:

· Drug Name 

· National Drug Code 

· Unit Form (Capsule, Tablet, Patch, etc.) 

· Prescribed Strength (mg, mcg, etc.) 

· Price per Unit (do not round above 4 decimal places. For example, do not use $0.76 for $0.7550). 

While this Memorandum addresses which pricing methodology to use when allocating and how to incorporate Generics, the Memorandum is silent on the frequency of prescription drug allocating with regard to tapering, weaning or discontinuing the use of medications throughout the course of a Claimant's life expectancy. The Memorandum also does not address off-label use, and how to allocate when prescriptions are prescribed for a purpose outside the scope of a drug's approved label. 

Please be advised that Medicare's independent pricing implementation date of June 1, 2009 will apply to the following:

1. New WCMSA proposals received by Medicare on or after June 1, 2009

2. Closed WCMSA proposals that reopen on or after June 1, 2009

It is important to note that Medicare considers closed cases to reopen upon The Coordination of Benefits Contractor's receipt of previously requested documentation. For example, if a case submitted to Medicare in 2008 was closed because Medicare was waiting for updated medical records, and those requested documents are not received by Medicare until on or after June 1, 2009, Medicare will consider this a new WCMSA submission and independent review of prescription drugs using AWP will apply.

Contributed by Burns, White & Hickton
ERM Technology Solutions
“Enterprise Risk Management Technology Solutions” is available free to everyone who registers at www.RIMS.org/ResourceLibrary.
Scholarships
Our annual student scholarship program will be continued this year.  Please look for detail sin the near future.  This year we intend to award in August to deserving students. If you have interested potential applicants please be prepared to have a student transcript along with the application when available.  
National RIMS Conference Award Winners 
2008 Outstanding Chapter Programming Award

RIMS Central Florida Chapter

RIMS Chesapeake Chapter

RIMS Chicago Chapter

RIMS Golden Gate Chapter

RIMS Houston Chapter

RIMS Los Angeles Chapter

RIMS Minnesota Chapter

RIMS Nevada Chapter

RIMS Rock Mountain Chapter

RIMS South Texas Chapter

RIMS San Diego Chapter

2008 Advancing the Risk Management Profession

RIMS Orange County Chapter

RIMS San Diego Chapter

2008 Outstanding Members Services

RIMS Chesapeake Chapter

RIMS Houston Chapter

RIMS Minnesota Chapter

RIMS Orange County Chapter

RIMS Rocky Mountain Chapter

RIMS San Diego Chapter

2008 Overall Chapter Excellence Award

RIMS San Diego Chapter

2008 Membership Growth Awards: Membership Star Award

RIMS British Columbia Chapter

RIMS Broward County Chapter

RIMS Chesapeake Chapter

RIMS Fairfield/Westchester Chapter

RIMS Golden Gate Chapter

RIMS Newfoundland & Labrador Chapter

RIMS Ontario Chapter

RIMS San Diego Chapter

RIMS Southern Alberta Chapter

RIMS Upstate New York Chapter

2008 Membership Growth Awards: 2008 Membership Super Stars

RIMS Alaska Chapter

RIMS Central Oklahoma Chapter

RIMS Maritime Chapter

RIMS Sacramento Valley Chapter

RIMS Saskatchewan Chapter

RIMS Southwest Florida Chapter

RIMS Utah Chapter

Professional Development Workshops


Business Continuity/Disaster Planning & Management* 
May 27- 28, Atlanta 

Minimizing Insurance and Claims Costs 
May 28- 29, New York
Local Opportunity:

ARM 55 Class to start on August 18, 2009.  More information will follow in the near future.

Welcome New/Renewed Members

Scott Glidewell

Trudy Harris – Lamar Consolidated ISD

Deborah Jackson – Bechtel Group, Inc.

Jacque Malota – MEI Technologies Inc.

Jacqui Shair – City of Huntsville

Steve Sobell – Spectra Energy Corporation

Job Postings

National RIMS Website

Director of Risk Assessment & Loss Prevention

Claims Manager
Manager, Risk and Safety

Texas Non-Subscriber Coordinator

Local Chapter RIMS Websites
Houston Area:

Lead Claims – Energy Sector
Risk Management Specialist
Austin Area:
Claims Adjuster
Personal Lines Homeowners Property Claims Adjuster

Dallas Area:
Manager , Risk Management
Loss Control Consultant
Monthly Luncheon Meeting Place

The Briar Club

2603 Timmons Lane

Houston, Texas 77027

Telephone: (713) 622-3667



Directions to The Briar Club
The Briar Club is located at 2603 Timmons Lane, Houston, TX  77027.  It is on the corner of Westheimer and Timmons Lane between the north - south streets of Edloe and Wesleyan.
Border Streets
Between Wesleyan and Buffalo Speedway (N-S) and West Alabama and Westheimer (E-W)
» East of Galleria towards downtown
» West of Kirby and Shepherd

From George Bush Intercontinental Airport (IAH)
Go South on US-59/Eastex Freeway
Exit Buffalo Speedway and turn RIGHT/North
Turn LEFT on Westheimer
Turn LEFT on Timmons Lane @ WhataBurger

From William P. Hobby Airport (HOU)
Go North on I-45/Gulf Freeway
Exit US-59 South toward Victoria
Exit at Buffalo Speedway and turn RIGHT/North
Turn LEFT on Westheimer
Turn LEFT on Timmons Lane @ WhataBurger

From Sugar Land
Go North on US-59/Eastex Freeway
Exit at Buffalo Speedway and turn LEFT under the Freeway
Turn LEFT on Westheimer
Turn LEFT on Timmons Lane @ WhataBurger
From 290/Northwest
Go East on 290/Northwest Freeway
Take 610 South
Exit at Westheimer and turn LEFT under the Freeway
Turn RIGHT on Timmons Lane @ WhataBurger

From Katy
Go East on I-10 (Katy Freeway)
Take 610 South
Exit at Westheimer and turn LEFT under the Freeway
Turn RIGHT on Timmons Lane @ WhataBurger

From Kingwood
Go South on US-59/Eastex Freeway
Exit at Buffalo Speedway and turn RIGHT/North
To Westheimer
urn LEFT on Timmons Lane @ Whataburger
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