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August 2, 2018

July 31, 2018

Guam Board of Registration for Professional Engineers, Architects and Land Surveyors

East West Business Center

718 North Marine Drive, Ste. 208

Upper Tumon, Guam, 96913

RE: Attorney General’s Information and Guidance, May 25, 2018

PEALS Rule of Professional Conduct that Forbids Competitive Bidding

Hafa Adai PEALS Board Members:

I am in receipt of the recent ruling by the Attorney General of Guam regarding the enforcement of the GUAM PEALS Rule of Professional Conduct that forbids Competitive Bidding for Professional Services. The AG’s opinion cites the Supreme Court ruling against the National Society of Engineers (NSPE). I have read further into this case and my findings suggest that the existing PEALS Law on Guam that adopted a Code of Ethics for all Engineers, Architects and Land Surveyors which prohibits participation is Price Competitive Selection for professional services is not affected by the Supreme Court Ruling. 
I can speak for myself and state that I understand and know the value of Qualifications Based Selection for Architectural, Engineering, and Land Surveying Services. I know that the majority of Licensed Professional Architects, Engineers and Land Surveyors on Guam also feel the same and have no issue with adhering to our current PEALS Code of Ethics. I fully support the continuation of QBS stated in our PEALS Code of Ethics and the formal adoption of a “Mini-Brooks Act” by our Local Government. 

As a Member of the National Society of Professional Engineers and the Guam Society of Professional Engineers, I wholeheartedly embrace the NSPE policies and Code of Ethics which I feel elevate the Engineering Profession to its highest level. 
The NSPE Executive Committee in the Code of Ethics for Engineers elaborated on the Supreme Court Ruling to correct misunderstandings regarding the decision and entry of Final Judgement. NSPE states:

“By order of the United States District Court for the District of Columbia, former Section 11(c) of the NSPE Code of Ethics prohibiting competitive bidding, and all policy statements, opinions, rulings or other guidelines interpreting its scope, have been rescinded as unlawfully interfering with the legal right of engineers, protected under the antitrust laws, to provide price information to prospective clients; accordingly, nothing contained in the NSPE Code of Ethics, policy statements, opinions, rulings or other guidelines prohibits the submission of price quotations or competitive bids for engineering services at any time or in any amount.” 

Statement by NSPE Executive Committee 

In order to correct misunderstandings which have been indicated in some instances since the issuance of the Supreme Court decision and the entry of the Final Judgment, it is noted that in its decision of April 25, 1978, the Supreme Court of the United States declared: “The Sherman Act does not require competitive bidding.” 

It is further noted that as made clear in the Supreme Court decision: 

1. Engineers and firms may individually refuse to bid for engineering services. 

2. Clients are not required to seek bids for engineering services. 

3. Federal, state, and local laws governing procedures to procure engineering services are not affected, and remain in full force and effect. 

4. State societies and local chapters are free to actively and aggressively seek legislation for professional selection and negotiation procedures by public agencies. 

5. State registration board rules of professional conduct, including rules prohibiting competitive bidding for engineering services, are not affected and remain in full force and effect. State registration boards with authority to adopt rules of professional conduct may adopt rules governing procedures to obtain engineering services. 

6. As noted by the Supreme Court, “nothing in the judgment prevents NSPE and its members from attempting to influence governmental action . . .”

The Guam PEALS Board has adopted the QBS or Qualifications Based Selection of Professional Services in line with the intentions of the “Brooks Act”. The Brooks Act enables the selection of architects, engineers, surveyors other related design professionals on the basis of qualifications, competence, and experience. The federal Brooks Architect-Engineers (A/E) Act (PL 92-582), was enacted in 1972, requiring federal agencies to use QBS procedures when procuring design services.
There are many position papers that can attest to the value of Qualifications Based Selection of Professional Services. One of the most compelling of these positions is an article entitled The Brooks Act at 40: A Law that Works written by Christopher M. Stone P.E., F.NSPE, F.ASCE, LEED AP BD+C. The adoption of the Brooks Act by Congress provided for an innovative and creative way to select firms to perform architecture, engineering and related services by contract to federal agencies recognizing that the “lowest bid” did not always mean the best deal for the taxpayer. The following are excerpts from the article:

As President, Ronald Reagan said at ceremony recognizing design excellence in Federal buildings said, “Good design doesn’t cost money. Good design saves money, and you know how that warms my heart.”

To the nineteenth century British author John Ruskin is attributed the observation, “It’s unwise to pay too much, but it’s worse to pay too little. When you pay too much, you lose a little money — that is all. When you pay too little, you sometimes lose everything, because the thing you bought was incapable of doing the thing it was bought to do.
NSPE’s Position on Qualifications Based Selection is clearly stated:

“NSPE believes qualified professional engineers, on the basis of design ability, experience, and integrity should perform all engineering services. NSPE supports the procurement of design professional services on the basis of qualifications and strongly supports PL 92-582 (the Brooks A/E Act of 1972), which requires federal agencies to use qualifications-based selection procedures when obtaining design professional services. NSPE also supports the adoption of "mini-Brooks" laws at the state and local level.”

NSPE policy states that “all engineering services should be performed by qualified engineers on the basis of design ability, experience, integrity and judgment. Engineering is a learned profession, requiring of its members sound technical experience, personal ability, education, honesty, and integrity.” 

NSPE has been working tirelessly to protect and promote QBS to ensure that qualifications, not price, are the key factor in procuring engineering services.

NSPE provides reasons why it believes Qualifications-Based Selection (QBS) is the best method for procuring engineering services.
· QBS Places the Public Health, Safety, and Welfare Above All Other Considerations 

Highly skilled services that impact public safety, such as those provided by medical and design professionals, are simply too critical to leave to the lowest bid. The selection process should be based upon expertise, qualifications, and the ability to perform the work, not the lowest bid, to protect the interests and well-being of our citizens.

· QBS Protects Taxpayers 
Over the life of a project, design services represent only a tiny percentage of the overall construction cost. However, the initial services play a pivotal role in the full life-cycle costs. It is therefore in the taxpayer’s best interest that the most qualified firms are selected for these projects. A properly designed project will reduce construction and operational challenges, better adhere to timelines and budgets, reduce change orders, and decrease long-term maintenance costs. 

· QBS Fosters Innovation 

By encouraging owners to determine the project’s scope during the selection process, QBS fosters the development of innovative design solutions at a fair market value, resulting in lower overall project costs, minimized delays and cost overruns, and lower operating and ownership costs, while ensuring that the final project meets or exceeds the owner’s performance standards. 

The federal Brooks Architect-Engineers (A/E) Act (PL 92-582), enacted in 1972, requires federal agencies to use QBS procedures when procuring design services. Forty-six states have implemented some sort of QBS law, and numerous localities have also adopted laws modeled after the federal statute (known as “Mini-Brooks” acts). Other states and localities have adopted regulations or executive orders that accomplish the same objectives as the statutes. 

In closing, I see no reason why Guam should not follow suit unless all forty-six states are in clear violation of the Sherman Act which is highly doubtful. I believe the PEALS Board should request for the AG to re-examine the Opinion regarding Qualifications Based Selection based on the findings and opinions presented. 

Regards,

Thomas P. Camacho, PE 

(Civil Registration No. 650; Structural Registration No. 752)
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