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RULE 1:21 CORPORATE DISCLOSURE STATEMENT AND
RULE 17(C)(5) STATEMENT

The National Golf Course Owners Association, Inc. (the “Association”) is a

membership organization, representing over 3,700 golf courses. A non-profit, tax

exempt organization incorporated in the State of Minnesota, the Association has no

parent corporation, and no publicly held company has 10% or greater ownership

thereof.

No party nor a party’s counsel authored this amicus brief in whole or in part.

No party nor a party’s counsel nor any other person or entity, other than the

Association, its members (but not any party), or its counsel, contributed money that

was intended to fund the preparation or submission of this amicus brief. Neither

the Association nor its counsel represents or has represented one of the parties to

the present appeal in another proceeding involving similar issues, nor was a party

or represented a party in a proceeding or legal transaction that is at issue in the

present appeal.
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INTEREST OF AMICUS CURIAE

The Association is a non-profit organization and the only trade association in

the country dedicated exclusively to golf course owners and operators. The

Association provides to its members business resources and data regarding

operations, hosts events with partners and suppliers, and publishes trade periodicals

for its membership, among other functions. In total, the Association represents a

membership that owns and/or operates over 3,700 golf courses, ranging from

daily-fee, semi-private, private and resort courses, which are grouped into 19

regional, state, and local affiliates located across the United States, Canada, and

Europe. Massachusetts alone is home to 353 golf courses, 91 of which are

affiliated with the Association. The Association counts 39 residential golf course

communities, many of which are Association members like Indian Pond Country

Club, Inc. (the “Club”), located in Massachusetts, whose link to golf dates back to

the 1720s.1

In addition to being a common pastime in Massachusetts, the game of golf is

a substantial contributor to the economic life of our nation. According to the

National Golf Foundation, the golf industry contributes $89 billion annually to the

1 The earliest known intersection between law and golf in the Commonwealth was
the listing of golf clubs among a colonial governor’s estate’s effects in 1729.
Massachusetts thereby lays claim to the earliest reference to the game in what
would later become the United States. See Bill Mallon & Randon Jerris, Historical
Dictionary of Golf xvi (2011).
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economy, with $26.1 billion directly attributable to the operation of the nation’s

16,035 golf courses, which alone employ in excess of 300,000 Americans. IBIS

World Report, “Golf Courses & Country Clubs in the US – Employment Statistics

2004 – 2028” (June 23, 2022),

https://www.ibisworld.com/industry-statistics/employment/golf-courses-country-cl

ubs-united-states/. As a whole, the golf industry has been estimated to provide

employment, directly or indirectly, to nearly 2 million Americans, and to pay out

$55.6 billion in annual wage income. The Association thus represents a vital

component of a major American industry.

As the representative of golf course owners and operators, the Association

publicly advocates at the federal, state, and local levels to preserve the unique role

that the golfing industry plays in the life our nation. Rarely, however, has the

Association been presented with a legal judgment that calls for the filing of an

amicus curiae brief. The Association appreciates the Court’s recognition of the

gravity of the judgment below and its solicitation of amici to address a holding that

singularly threatens the viability of hundreds, even thousands, of golf courses.

Residential golf course communities, like the one owned and operated by the

Club in this Appeal (the “Course”), are common in Massachusetts, among the

Association’s membership, and throughout the country. According to a report of

the National Golf Foundation, there were 2,893 golf courses (many of them
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Association members) operating as part of a planned real estate development

community in 2021, all over the United States. As of 2021, there were also 877

resort-based golf facilities in the United States, where golf courses are also

bounded by private residences. Such courses, like the one owned by the Club, are

designed to have private residences sited along their greens and fairways.

This phenomenon is no mere happenstance. Proximity to the lush greens

and fairways of a well-manicured course and the recreation it offers is highly

desirable to many homeowners, a fact that is reflected favorably in the values of

such homes. The popularity of golf drives this market, as over 25 million

Americans played on a golf course in 2021, including 3.2 million first-time

players. See National Golf Found., Golf Industry Facts,

https://www.ngf.org/golf-industry-research/. But this benefit is also commonly

attended by a burden -- golf balls go awry, leave the course, and strike nearby real

estate, without any ill intent. Hundreds of millions have been invested to design,

construct and market residential golf course communities with the understanding,

apparently shared by all but one set of residents near the Course, that those who

choose to reside next to a golf course agree to bear the burden, as well as enjoy the

benefit, of that choice. This trade-off is generally reflected in real property

covenants encumbering proximate lands that secure the golf course’s legal right to
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operate, thereby imposing both the burdens generally associated with such

operation, as well as any unique burdens that are specifically stated.

So it is with the Course. The burdens are set down in a Declaration of

Protective Covenants and Restrictions encumbering all properties within the

common development. This declaration was recorded before the Course’s

completion and amended shortly after its opening (together, the “Golf Course

Easements”) to reserve in favor of the Course more specific rights over adjacent

“golf course lots” -- including the lot that sixteen years later would become the site

of the Plaintiffs’ house (the “Plaintiffs’ Residence”).  V.II:15–21. 2

The Association and the nation’s 3,770 residence-based golf courses, located

both in the Commonwealth and without, have a strong interest in this Court

maintaining the reasonable balance struck by the golf course developer to protect

both the public good of golf course operation and the private property rights of

those who choose to reside along its fairways. The trial court failed to follow the

signals provided by the Golf Course Easements, and landed in a legal sand trap:

while the Club may enjoy an easement appurtenant over adjoining lands to operate

the Course, it is strictly liable for errant shots that follow with mathematical

certainty therefrom. Per this holding, the public goods of a residential golfing

community, the employment it provides, the economic activity it stimulates, and

2 The Association will follow the naming convention for record appendix cites
utilized by the Club.  See Opening Br. at 16 n.1.
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the property values it supports, may be enjoyed only so long as the operation of the

course enjoys the approval of all burdened homeowners.

Such a holding, reached in a scenario regularly presented throughout the

country, threatens the millions invested in such residential golf course communities

by effectively making their owners and operators also insurers against the poor ball

strikes of all who play. This Court must reverse that holding and affirm that an

easement reserving the right to operate a golf course on adjoining lots includes the

right to host golfers who sometimes hook, slice, or otherwise mishit.

STATEMENT OF THE ISSUES

The issue framed by this Court in its announcement of June 15, 2022,

soliciting amicus briefs was “Whether the trial court erred in denying the

defendants’ motions for judgment notwithstanding the verdict and for a new

trial/remittitur, including: whether the recorded documents reserving rights to the

developer of a residential subdivision -- consisting of a central golf course

surrounded by residential lots -- granted an easement permitting errant golf shots to

enter the improved portion of the plaintiffs’ residential property abutting the golf

course.” As requested, the Association’s brief will offer the perspective of its

membership, golf club owners and operators, as to this legal question. The brief of

the Association -- mindful of this Court’s direction that “[i]n order to assist the

court, amicus briefs should focus on the ramifications of a decision and not solely
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on the interests of amici,” Commonwealth of Massachusetts, Massachusetts

Supreme Judicial Ct., “File an Amicus Brief,”

https://www.mass.gov/info-details/amicus-announcements-from-september-2021-t

o-august-2022#file-an-amicus-brief- -- also speaks to the deleterious effect of the

reasoning below on the golfing industry generally and real estate-based golf

courses particularly.

The Association must note that the legal issues to be decided are not whether

the Club could “operate a Golf Course on the Tenczars’ Property,” or whether the

“Plain Language” of the “Original and Amended Declarations” so “Provide,” as

Plaintiffs have it. Appellees’ Br. 6. So tendentiously framed, there is no dispute at

all; no tees, tee boxes, fairways, sand traps, greens, pins or holes are located at the

Plaintiffs’ Residence or elsewhere on their property. The Statement of the Issues

presented by the Club provides a precise, and comprehensive, statement of all of

the legal issues to be decided, and is adopted in full by the Association. See

Opening Br. 14–16.

SUMMARY OF ARGUMENT

The judgment below is striking: a golf course owner can be held strictly

liable in trespass for errant golf shots falling on or about a residence that the

homeowner intentionally sited in close proximity to a golf course operating under

an express servitude over such residences, without evidence of poor design or
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unreasonable operation by the owner. To uphold this judgment, this Court would

have to conclude that the Golf Course Easements reserve to the Course no right to

have a golf ball unintentionally struck out of bounds and onto nearby “golf course

lots.” Put another way, the Golf Course Easements oblige the Club to ensure that

only inerrant golf is played on the Course, on pain of ruinous trespass liability.

This interpretation gives no reasonable effect to the Golf Course Easements’ terms,

runs contrary to their purposes, and violates common sense.

Errant golf balls on nearby lots are not a problem unique to the Club, but are

ubiquitous among residential golf course communities. The Golf Course

Easements, like others in place at such communities throughout the country,

specifically reserve to the Club the right to “create, operate and maintain a golf

course” and use all portions of the Course for such activities, including “golf

teaching facilities.” If these Easements do not authorize errant golf balls, a

common incident of golf, it is unclear what burden those terms do authorize the

Club to impose on servient lands.

Finally, the holding below, enjoining an otherwise lawful use that has

continued unabated for two decades and imposing millions in trespass liability,

introduces substantial uncertainty into the use of residential golf courses

throughout the Commonwealth. This holding is thus also contrary to this Court’s

stated “policy against subjecting ‘regular and lawful use and ownership of
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property’” to “‘restrictions and uncertainty.’” Taylor v. Martha’s Vineyard Land

Bank Comm’n, 475 Mass. 682, 688 (2016) quoting Nelson v. Blinn, 197 Mass.

279, 281 (1908).

In sum, as the judgment below misconstrues fundamental principles of real

property law, fails to give effect to the reserved easement to operate the Course and

thereby burden nearby, servient properties, and threatens the operation of

residential golf course communities, it should be reversed and judgment entered for

the Club.

ARGUMENT

I. An Easement Reserving the Right to Operate a Golf Course Authorizes
the Imposition of Burdens Upon Nearby Residential Lots Incident to the
Course’s Reasonable Operation.

This case is controlled by hornbook principles of real property law and

common sense, making this Court’s decision all the more significant to the golfing

industry both in Massachusetts and across the country.

Easements are given or retained to authorize what would otherwise be a

trespass or even a nuisance. EASEMENT, Black’s Law Dictionary (11th ed. 2019)

(defining an easement as “[a]n interest in land owned by another person,” which

may be “created by the grantor of real property to benefit the grantor’s retained

property and to burden the granted property,” “consisting in the right to use . . . the

land . . . for a specific limited purpose” and noting that among the “[t]he primary
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recognized easements” are “a right of entry for any purpose relating to the

dominant estate . . . a right to do some act that would otherwise amount to a

nuisance, and . . . a right to place . . . something on the servient estate.”); accord

Restatement (Third) of Property (Servitudes) § 1.2 (2000) (“An easement creates a

nonpossessory right to enter and use land in the possession of another and obligates

the possessor not to interfere with the uses authorized by the easement.”). The

Plaintiffs asserted no nuisance claim, although Massachusetts courts have

recognized that striking golf balls onto someone else’s land, without authority,

might be either a trespass or a nuisance. Fenton v. Quaboag Country Club, Inc.,

353 Mass. 534, 538–39 (1968); accord Amaral v. Cuppels, 64 Mass. App. Ct. 85,

89–93 (2005) (distinguishing between the torts of trespass and nuisance in the

context of the unauthorized “projection of golf balls from the defendants’ property

onto the plaintiffs’ properties”). Thus, easements by their nature authorize their

holders to interfere with the use and enjoyment of the land burdened thereby and

oblige the owners of the burdened lands “to suffer” such use. See Commercial

Wharf E. Condo. Ass’n v. Waterfront Parking Corp., 407 Mass. 123, 133–34

(1990) quoting Owen v. Field, 102 Mass. 90, 103 (1869) for the holding that the

“effect of easement is to subject the servient owner’s estate ‘to . . . an obligation to

suffer others to use it in a manner which he might otherwise prevent’”.
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Following the Third Restatement of Servitudes, as this Court has done

repeatedly, see, e.g., M.P.M. Builders, LLC v. Dwyer, 442 Mass. 87 (2004), and

longstanding precedent of this Court, Massachusetts courts have held that “[w]hen

an easement or other property right is created, every right necessary for its

enjoyment is included by implication.” See, e.g., Murphy v. Olsen, 63 Mass. App.

Ct. 417, 423 (2005). This is simply one application of the “maxim dating from the

time of Edward I (1239-1307) . . . that one who grants a thing must be understood

to have granted that without which the thing could not be or exist.” Restatement

(Third) of Property (Servitudes) § 2.15 comment a (2000). Where there is an

express reservation, the rule is that it carries with it all rights necessary for

reasonable enjoyment of the easement “unless the language or circumstances of the

conveyance clearly indicate that the parties intended to deprive the property of

those rights.” (emphasis added). Restatement (Third) of Property (Servitudes) §

2.15 (2000); accord Restatement (Third) of Property (Servitudes) § 4.10 (2000)

((emphasis added) “Except as limited by the terms of the servitude determined

under § 4.1, the holder of an easement . . . is entitled to use the servient estate in a

manner that is reasonably necessary for the convenient enjoyment of the

servitude.”). Accordingly, a reserved easement obliges the servient estate “to

suffer” all burdens that follow from the exercise of all rights necessary to the

enjoyment of the reservation.
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While the court below did follow a clear statement rule, it flipped the

burden, requiring an express statement that, despite reserving the right to operate

the Course, the Golf Course Easements also specifically reserved the right to have

errant golf balls fall upon the entirety of the Golf Course Lots. Noting that the

Golf Course Easements provided an express right to retrieve errant golf balls from

unimproved portions of the Golf Course Lots, the trial court read this specific

easement to narrow the broad easement to operate, and so held that the Golf

Course Easements did not authorize golf balls to ever strike improved portions of

the Golf Course Lots.  This was error.

There can be no doubt that the Golf Course Easements reserved a right to

burden nearby lots through operation of the Course. The recitals within the initial

Declaration of the Golf Course Easements (the “Initial Golf Course Easements”)

make their purpose clear: “to create” both “a residential community” and to

“operate and maintain a golf course with country club facilities” therein “for the

sole and exclusive benefit of the Developer, its assigns,” the Club, “and its

members and guests.” V.II:15. The balance of the Initial Golf Course Easements

imposes restrictions and other burdens upon the use of certain identified residential

lots, one of which would become, 18 years later, the Plaintiffs’ Residence

(collectively, the “Residential Lots”).
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Paragraph 20, the last paragraph of the Initial Golf Course Easements, under

“Reservation of Rights by Developer,” reserves to the Courses’ owner the

“right to create, operate and maintain a golf course and
country club facilities, including but not limited to,
maintenance and irrigation facilities, parking area,
recreational, fitness and golf teaching facilities on all
portions of the land” being developed “other than those
expressly subjected to the Declaration.”

Initial Golf Course Easements ¶ 20, V.II:19.

In addition to the easements imposed on all of the Residential Lots, those

lots “adjacent to or in close proximity to golf course areas,” referred to as “Golf

Course Lots,” are subject to an additional burden: “a perpetual right and easement

for the sole and exclusive use of providing reasonable foot access to golfers to

retrieve errant golf balls on unimproved areas of such residential lots.” To enable

the exercise of this right, “[b]oundary or peripheral fences or walls” are

“prohibited” on the Golf Course Lots. Initial Golf Course Easements ¶ 16, V.II:18.

The Developer also reserved the right to amend the Initial Golf Course Easements,

provided the amendment did not “substantially derogate from” their “original

intent and purpose.”  Initial Golf Course Easements, V.II:19.

Following construction of the Course and limited operation, paragraph 16 of

the Golf Course Easements was amended to add more restrictions on the Golf

Course Lots, which were more specifically identified and among which were the

lot that would become Plaintiffs’ Residence (the “Amended Golf Course
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Easements”). These restrictions include an express right to add, change, replace or

remove vegetation from “those areas in close proximity to the golf course,” a

prohibition on outbuildings and other structures and in-ground pools “on any lot

adjacent to the golf course,” and an obligation upon owners of such lots to “use

their best efforts to minimize any adverse impact to the golf course.” Amended

Golf Course Easements ¶ 16(b), (d), (e) & (f), V.II:20–21. The “perpetual right

and easement for the sole and exclusive use of providing reasonable foot access for

golfers to retrieve errant golf balls on unimproved areas of such lots” was

reiterated. Amended Golf Course Easements ¶ 16(c), V.II:20. Finally, the

Developer expressly reserved the right to reserve or grant further easements “for

the benefit of the owner of the golf course for the reasonable and efficient

operation and maintenance of the golf course . . . in a customary and usual

manner,” a signal that such use was intended to be protected by the Golf Course

Easements already reserved. Amended Golf Course Easements ¶ 16(a), V.II:20.

And, in conclusion, “[a]ll other terms and provisions remain unchanged and in full

force and effect.”  Amended Golf Course Easements, V.II:21.

Taken together, the Golf Course Easements authorize the reasonable and

efficient operation and maintenance of the Course in a customary and usual manner

and make plain that such use takes precedence over, and substantially burdens and

restricts, ordinary property rights that owners of the Golf Course Lots would
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otherwise enjoy. All of the Golf Course Easements’ terms are to this effect. Thus,

the sole question here is whether errant golf balls striking Plaintiffs’ Residence

follow from an exercise of these easement rights reserved to the Club or are a

trespass. See Anderson v. Healy, 36 Mass. App. Ct. 131, 134–35 (1994) (holding

that mere “[u]se of the easement . . . does not constitute trespass”).

The court below inexplicably interpreted paragraph 20 of the Initial Golf

Course Easement not as a reservation of easement rights to the Developer over the

Residential and Golf Court lots at all, but as merely declarative of the Developer’s

intended use of the property that would become the Course. The trial court’s

interpretation is inconsistent with the longstanding principles of interpreting an

instrument as a whole, with reference to existing conditions, and of giving meaning

to every provision, so as to effectuate its apparent purposes. Patterson v. Paul, 448

Mass. 658, 665 (2007) ((internal quotation marks omitted) “When created by

conveyance, the grant or reservation must be construed with reference to all its

terms and the then existing conditions so far as they are illuminating.”); Walker v.

Sanderson, 348 Mass. 409, 412 (1965) (applying to a restriction the principle that

“[e]very deed is to be construed so as to give effect to the intent of the parties as

manifested by the words used, interpreted in the light of the material circumstances

and pertinent facts known to them at the time it was executed.”); McMahon v.

Monarch Life Ins. Co., 345 Mass. 261, 264 (1962) ((quotation marks and citation
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omitted) following “recognized principles, one of which is that a contract is to be

construed to give a reasonable effect to each of its provisions if possible.”).

Additionally, this interpretation ignores the long-standing rule that “a servient

owner retains the use of his land for all purposes except such as are inconsistent

with the right granted to the dominant owner” (emphasis added). Patterson, 448

Mass. at 666. As the dominant owner reserved the right to operate the Course “on

all portions of the land” with the intent to spend nearly $4,000,000.00 to construct

the same, TV.IV:14, the Golf Course Easements must be interpreted to have

authorized all burdens naturally resulting from the Course’s reasonable operation,

along with any additional burdens specified.

The trial court further erred to the extent it read the specific right “to retrieve

errant golf balls” from only the “unimproved areas of” the Golf Course Lots, Initial

Golf Course Easements ¶ 16, V.II:16; Amended Golf Course Easements ¶ 16(c),

V.II:20, to limit the general reserved right for errant golf balls to be struck -- a right

which flows from the right to operate the Course, Initial Golf Course Easements ¶

20, V.II:19 -- only onto the unimproved portions of such lots. See TV.IV:188–94.

The aim of the retrieval limitation is plainly to limit golfer foot traffic on private

homes, not to specify where errant balls may be struck. Additionally, the Amended

Golf Course Easement provided internal interpretive direction not to interpret its

provisions as a limitation on others: “[a]ll other terms and provisions remain
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unchanged and in full force and effect.” Amended Golf Course Easements,

V.II:21. In any case, the ball retrieval easement language does not “clearly

indicate” an “inten[t] to deprive” the Course of the right to have balls errantly

struck on the Golf Course Lots generally. Restatement (Third) of Property

(Servitudes) § 2.15 (2000). It thus cannot be given that effect, which would be

wholly unworkable. It is as unreasonable to expect golfers to aim their mishit,

errant golf shots to avoid improvements as it is to expect golfers to never mishit the

ball in the first place. TV.II.86, 89–90, 146. As stated by the Court of Appeals of

New York, “one who deliberately decides to reside in the suburbs on very desirable

lots adjoining golf clubs and thus receive the social benefits and other not

inconsiderable advantages of country club surroundings must accept the

occasional, concomitant annoyances.” Nussbaum v. Lacopo, 27 N.Y.2d 311,

315–16 (1970).

II. Errant Golf Balls Falling on Adjacent Properties Is a Natural Incident
of the Reasonable Operation of a Golf Course, and Therefore Is Within
the Easement Reserved.

Some fifty years ago, an appellate court observed that “[i]t is generally

known that the average golfer does not always hit the ball straight.” Patton v.

Westwood Country Club Co., 18 Ohio App. 2d 137, 139 (1969). In fact, many

courts have noted that “errant shots are an inherent risk of golf and errant shots by

definition take flight in unintended directions.” See, e.g., Am. Golf Corp. v.
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Superior Ct., 79 Cal. App. 4th 30, 38 (Cal. App. 2000); accord Shin v. Ahn, 42 Cal.

4th 482, 493 (Cal. 2007) ((quotation marks and citation omitted) agreeing that

“errant shots are an inherent risk of golf” and applying the assumption of the risk

defense to a negligence claim); see also, e.g., Geddes v. Mill Creek Country Club,

Inc., 196 Ill.2d 302, 315–16 (Ill. 2001) ((quotation marks and citation omitted)

“That golfers do not always hit their golf balls straight is a matter of common

knowledge; it is a fact that needs no supporting evidence, a principle that needs no

citation of authority. Courts have long acknowledged this axiom: It is well known

that not every shot played by a golfer goes to the point where he intends it to go. If

such were the case, every player would be perfect and the whole pleasure of the

sport would be lost.”). As a result, “‘it is a matter of common knowledge that on

practically all golf courses, including those constructed on vast acreages where the

fairways are wide and well separated by rough and shrubs,’ a golfer can slice or

hook a ball off of the fairway. . . . This condition is as natural as gravity or

ordinary rainfall.” (citation omitted). Geddes, 196 Ill. 2d at 316. This Court has

long noticed the tendency as well.  See Fenton, 353 Mass. 534.

Despite errant golf shots being inherent in the operation of a golf course

being an undisputed fact fairly subject to judicial notice, that fact was also

established with respect to the Course by undisputed expert testimony from both

parties in the trial below. TV.III:72; TV.IV:149. Errant golf balls being a
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commonplace, other landowners adjacent to the Course besides the Plaintiffs have

had golf balls fall in their yards and strike their homes, including their windows.

TV.IV:32–33. Although a fact not controlling, it also bears noting that Plaintiffs

were informed and agreed as part of their purchase of a Golf Course Lot that a

“natural result of residing adjacent to a golf course” was “errant golf shots” at their

residence.  V.II.34.

In fact, it is not only amateurs who miss; even professional golfers miss and

badly. It has been calculated that, from 215 yards, the approximate distance from

the members’ tee of the 15th hole to the Plaintiffs’ Residence, Professional Golf

Association (“PGA”) Tour professionals miss the green about sixty (60) percent of

the time. When the green is missed, the average distance from the pin is nearly

sixty-three (63) feet. See Dylan Dethier, “How close should you hit it from 100

yards? (Not as close as you think!),” Golf.com (Oct. 4, 2020),

https://golf.com/instruction/approach-shots/100-yards-approach-shots-how-close/.

The Plaintiffs’ Residence is located at the desired distance for a first stroke,

oriented toward the tee, albeit a couple hundred feet to the left of the centerline,

inside the crook of a dog leg left par 4. See Opening Br. at 23–24 and record

citations therein. Given this location and the variability of golfing performance,

the Plaintiffs’ Residence is certain to be struck from time to time, particularly when

a right-handed golfer hooks or a left-handed golfer slices off the tee.
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In sum, mishit errant golf balls are as certain as taxes, and like taxes are to

civilization, are the price adjacent landowners necessarily pay for enjoying such

close proximity to the course. See Compania General de Tabacos de Filipinas v.

Collector of Internal Revenue, 275 U.S. 87, 100 (1927) (Holmes, J., dissenting)

(“Taxes are what we pay for civilized society . . . . .”). Because errant golf balls

are a natural and necessary incident of the Club’s reasonable exercise of its

reserved easement right to “operate” “a golf course” next to the Plaintiffs’

Residence, the trial court erred both in concluding that the reservation did not

authorize such reasonable interference, and in enjoining and holding the Club

liable for the regular and lawful operation of the Course, which had been carried on

for two decades. The judgment below wrongly forces the Club to both confer on

the Plaintiffs the benefit of the Course and bear its burdens.

CONCLUSION

The Court, therefore, should reverse and vacate the injunction and judgment

below, erroneously enjoining reasonable operation of the Course and wrongly held

the Club liable for all errant golf shots, and should hold that the Club’s reserved

easement to operate a golf course within a residential community authorizes

golfers to not always hit the ball straight, but sometimes hit errant golf balls onto

nearby real estate.
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