RISK & COMPLIANCE

Wage and Hour Laws Don’t Go on
Summer Vacation
Are summer camps exempt from FLSA requirements? A closer look at the recreational establishment exemption.

S

ummer camps can be an excellent source of
auxiliary income, but schools may not be
aware of the potential risks associated with

running them, especially when it comes to properly
classifying and paying camp employees. This
issue was highlighted in a recent investigation by
the Department of Labor (DOL) that resulted in a
Miami independent school paying $635,269 to 461
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employees for minimum wage and overtime pay
violations over a period of two years. The DOL also

Many schools operate under the belief
that their summer camp qualifies
under the recreational exemption
of the FLSA. This exemption applies
based on the operations of the
summer camp itself, not the duties of
individual employees.

assessed a fine of $47,578 in civil money penalties
for violations of the FLSA’s child labor laws.

wage. In addition, counselors were required to

In the Miami case, the school believed the

attend an additional 30-to-45-minute weekly

summer camp qualified under a “recreational”

meeting not reflected in time records, and they

exemption under Section 13(a)(3) of the FLSA,

did not clock in or out for work or lunch breaks,

which exempts summer camp employees from

resulting in recordkeeping violations.

certain wage and overtime requirements. Thus,

As for child labor laws, the DOL found that 97

the school classified all counselors as “exempt”

students aged 14–15 worked more than 40 hours

and paid them a flat weekly salary regardless of

in a workweek, another violation under the FLSA.

the number of hours they actually worked. The

In its opinion, the DOL highlighted its focus on

DOL found that the camp did not qualify for the

enforcement of child labor laws by stating “(t)he

exemption and, therefore, the counselors were

well-being of minors in the workplace remains a

misclassified as exempt and were owed unpaid

priority for the Wage and Hour Division.”

overtime. The school also required summer

Many schools operate under a similar belief

counselors to attend 15 hours of unpaid training

that their summer camp qualifies under the

prior to the start of camp, time for which the DOL

recreational exemption of the FLSA. This

found they should have been paid at least minimum

exemption applies based on the operations of the
summer camp itself, not the duties of individual
employees. Thus, if the recreational exemption
applies to the camp’s entire operation, camp
employees are exempt from FLSA minimum wage
and overtime requirements without needing to
meet individual white-collar exemption duties
tests. However, this exemption is limited in scope,
and schools should take a careful look at whether
their summer camp truly meets the requirements.
For the FLSA recreational exemption to apply,
an amusement or recreational establishment
must either:

• Not operate for more than seven months in any
calendar year, or
• Have average receipts for any six months of the
preceding calendar year of no more than 33 1/3

percent of the average receipts for the other six
months of that year.
In addition, the exemption requires that the
camp and the school be separate “establishments.”
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Even if the camp and school share a

school. For example, if students can earn

physical space, FLSA regulations (29 C.F.R.

academic credits for participating in

§ 779.305) state that two or more physically

summer camp, that may disqualify the

separate portions of a business located

camp from the exemption.

on the same premises (or even under

Schools should carefully analyze their

the same roof) may constitute separate

summer camp program before assuming

“establishments” for purposes of the

that they fall under the recreational

exemption if:

exemption of the FLSA. Consider some of

• Their activities are physically separate,
• They functionally operate as separate
units with separate records and
bookkeeping, and

• There is no interchange of employees
between the units.

A summer camp that runs as a
separate entity from both a financial and
operational standpoint may fall under
the recreational exemption. However, the
requirement that there be no interchange
of employees between the camp and school
may disqualify many schools. Regular
school employees may not generally work
at a summer camp, although the DOL
acknowledges that a school-year employee
may occasionally help when circumstances
require it.
For example, in a 2004 opinion
letter, the DOL found that a horse stable
that ran a summer camp did not meet
the requirements of a recreational

the following issues, any one of which could
disqualify the camp from the exemption:

• Does the camp run more than seven
months in any calendar year?
• Does the camp meet the revenue
requirements?
• Do any regular school year employees
work at the summer camp?
• Do any regular school year employees
work on summer camp planning
and operations?

• Do the summer camp and school
maintain separate financial records?
• Is there overlap between the summer
camp and the academic program of
the school?
As always, schools should seek the
advice of legal counsel who can analyze the
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administering the camp. Based on this
fact, the DOL denied the exemption even
though camp participants paid a separate
enrollment fee, the camp recorded income
and expenses separately, and the camp
hired a separate staff. In addition, DOL
guidance further narrows the exemption
by stating that a summer camp may not
be a part, continuation or extension of
the accredited academic program of the
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• Do any regular school year
employees work at the
summer camp?
• Do any regular school year
employees work on summer
camp planning and operations?
• Do the summer camp and
school maintain separate
financial records?
• Is there overlap between
the summer camp and the
academic program?

may also impact the analysis.

regular employees of the stable, the camp

the summer and the rest of the year

• Does the camp meet the
revenue requirements?

consideration of state and local laws that
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spent a substantial amount of time during

• Does the camp run more
than seven months in any
calendar year?

circumstances of the school with careful

establishment exemption when two
director and an administrative assistant,

Answering yes to any one
of the following questions
could disqualify the camp
from the exemption:
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