
THE 
MORE
YOU 
KNOW

Independent 
school attorneys 
lay out the basics 
on a growing 
list of issues that 
could challenge 
every school— 
if they aren’t 
already.
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A couple of years ago, a service dog 
named Dingo joined the community 
at Avon Old Farms School, a boarding 
school in Avon, Connecticut. A senior 
with type 1 diabetes was at risk for his 
blood sugar crashing at night, and the 
mixed-breed dog was trained to detect 
and alert the boy as needed. “While 
at first I thought this was going to be 
a challenge, it turned out to be a non-
event,” said Robert Orenstein, chief 
financial officer. The school crafted a 
policy, “the community was introduced 
to the dog and its purpose (working 
dog, not a pet) at morning meeting, 
and off we went.”

Would that every emerging 
issue were handled so smoothly at 
independent schools. Whether it’s 
service animals potentially triggering 
allergic reactions or states mandating 
criminal background checks, a number 
of challenges on the legal cusp 
are forcing schools to update their 
policies in the context of the law, best 
practices and their own cultures. We 
reached out to independent school 
legal experts to outline 11 such issues, 
and action plans for addressing each.
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Vaping
By Suzanne Bogdan, Fisher Phillips

A student has her head down and is moaning. She says she vaped and does not 
feel well. You search her locker and backpack and find three pods containing a 
substance you cannot identify. The student admits to vaping “cherry spice” at 
school and says she bought the vaping device from another student. This isn’t 
the first issue your school has had involving students vaping, and it wishes to 
send a message by expelling both students. Is this wise?

Vaping is the use of a battery-operated device to inhale an aerosol, often 
containing nicotine, flavorings, marijuana or other chemicals. The devices are 
often called electronic cigarettes, and students may call them e-cigs, hookas 
or Juuls, the name of a trendy brand that looks like a USB charger. While they 
can resemble traditional tobacco products, the newer products look markedly 
different and are often very small, sleek and discreet.

Because vaping and drug use is increasing nationwide, schools should 
focus on this issue now. Update your student handbook to ensure that 
vaping is covered in the various ways it may arise. Thus, add a vaping policy 
and tweak your policies on drug and alcohol use, tobacco and e-cigarettes, 
unlawful behavior and off-duty conduct. Be sure the policies are written using 
language that is broad enough to give your school the appropriate discretion 
to address the behaviors in question without listing every possible nuanced 
situation that may arise.

And remember not to act impulsively when inappropriate behavior occurs. 
With any serious discipline (probation, suspension or dismissal), independent 
schools must ensure “fundamental fairness” to reduce the risk of a court 
overturning your decision. Ask

• Is there a policy or rule that addresses or prohibits the specific behavior in 
question?

• Was there a proper investigation of the alleged violation of the rule?

• Was the accused student asked for his/her side of the story?

• Was the discipline imposed in a manner consistent with both the policy and 
investigation?

• Did the school act in an arbitrary or capricious manner (i.e., did it 
follow precedent and was the level of discipline appropriate for the 
circumstances)?
It is only by having good policies and processes, and educating your 

community on the concerns and consequences of vaping, that you will be able 
to reduce this unhealthy behavior within your community.

This information is provided for general educational purposes only. It should not 
be relied upon as, or in place of, legal advice. The authors and reader do not have 
an attorney/client relationship. Readers are encouraged to work with their legal 
counsel when addressing specific issues.

Medical 
Marijuana

By Grace H. Lee, NBOA

Many schools are facing new questions and 
challenges regarding legalized marijuana. 
For example, does a school need to provide a 
reasonable accommodation under the Americans 
with Disabilities Act to an employee who was 
prescribed medical marijuana?

While marijuana, or cannabis, is still an illegal 
substance under federal law, more and more states 
have legalized its use in some form, for medicinal 
and/or recreational use. However, many state 
laws do not fully address related workplace issues, 
leaving schools somewhat confused about how 
various state laws impact workplace policies, and 
what their obligation might be to accommodate 
legalized medical marijuana use under the ADA.

To further complicate matters, courts in different 
jurisdictions have ruled both ways when it comes 
to medical marijuana and the ADA. On the federal 
level, the U.S. Court of Appeals for the Ninth Circuit 
has ruled that because marijuana is prohibited by 
federal law, medical marijuana users are excluded 
from protection under the ADA. Meanwhile, in 2017, 
a Massachusetts state court ruled that under state 
law, an employer must reasonably accommodate 
a medical marijuana user, save undue hardship. It 
is important to note, however, that courts have yet 
to rule that employers must allow an employee to 
use or be under the influence of medical marijuana 
while on the job.

Schools are advised to check their state law 
and consult legal counsel to understand how 
marijuana laws have been interpreted in their 
jurisdictions, especially when responding to a 
request for an accommodation under the ADA. In 
addition, to avoid any confusion, review school 
drug policies to ensure they clearly outline school 
rules prohibiting employees and students from 
using marijuana in any form, or being under 
the influence, while on campus, at a school-
sponsored event or while on duty.

NBOA has an extensive array of articles, 
webinars and other resources related to many of 
the topics covered in this feature. Visit nboa.org 
and netassets.org and search by keyword.
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Pay 
Equity

By Grace H. Lee, NBOA

The Equal Pay Act of 1963 and Title VII of 
the Civil Rights Act of 1964 provide federal 
protection against pay disparities based 
on gender and other protected categories. 
Nevertheless, the latest pay gap statistics 
show that for every $1 paid to men, women 
are paid 80 cents, according to an analysis 
by the Center for American Progress. 
Compared to white men, African-American 
women are paid 63 cents, and Hispanic 
women are paid 54 cents per dollar.

To combat the persistent pay gap, 
a growing number of state and local 
governments are passing aggressive pay-
equity laws. Many of these laws include a 
provision banning salary history inquiries 
during the hiring process because such 
inquiries only perpetuate the pay gap from 
employer to employer. In addition, the U.S. 
Court of Appeals for the Ninth Circuit has 
specifically ruled that salary history does 
not justify salary gaps.  Riding the growing 
momentum of changes in laws, there is 
increased interest in pay transparency 
among employees, shareholders, civil 
rights groups and activists.

One emerging best practice is to 
ask for salary expectations instead of 
salary history during the interview and 
hiring process — even if your state or 
local law does not ban salary history 
information.  Schools should be prepared 
to justify pay structures and salaries 
based on legitimate factors such as 
experience, seniority, education and 
other job-related merits. Schools are also 
encouraged to take proactive measures 
and conduct an analysis by examining 
payroll data for evidence of pay gaps 
based on gender, race or other protected 
categories. If any disparities emerge, 
determine if you have legitimate business 
reasons for them.

Reference Checks
By Linda Adler and Michael Blacher, Liebert Cassidy Whitmore

Checking references should be a part of every school’s hiring practice. It increases 
the likelihood of making a well-informed hiring decision, protects against claims 
of negligent hiring, and demonstrates fairness, equity and transparency in the 
recruitment process. Yet we repeatedly find that schools fail to undertake this critical 
step – and that they do so to their detriment.

Schools may be reluctant to initiate reference checks because they anticipate 
that former employers will not provide meaningful information. That concern is 
not only speculative but can be remedied in at least two ways. First, require all 
applicants to sign a release permitting information to be shared without fear of 
defamation or other claims. Former employers may similarly require a release before 
sharing information. A refusal to provide a release is itself telling. Second, require all 
applicants to approve of sharing their personnel records.

When seeking references, speak to those who actually supervised the applicant. 
Include that information on your application. Prepare a list of open-ended questions 
that you use consistently. Examples include:

• How would you describe the applicant’s personal characteristics, such as maturity 
and ability to get along with others?

• Do you have any concerns about the applicant working directly with or 
supervising children?

• Has the applicant ever been disciplined?

• Would you rehire the applicant?
Finally, document the information you sought and obtained for each reference 

check. It’s a best practice whose time has come.

Criminal Background Checks 
and Sex Offender Registries

By Megan Mann and Janice Gregerson, Venable

Criminal background checks, including reviewing sex offender registries, are an 
important component of properly vetting potential employees. One trend we are 
seeing is that states are enacting employee background check laws that apply as 
equally to independent schools as they do to public schools. For that reason, it is 
important to know your state’s law and, if you use a third-party provider, what 
checks the provider performs.

Even if you review sex offender registries, performing criminal background checks 
is not fail-safe. Those checks only present part of the picture; it is plausible that a 
prospective employee engaged in misconduct but was never charged or placed on a 
registry. It is equally plausible that a prospective employee engaged in inappropriate 
behavior at her/his prior school that did not trigger a mandatory reporting obligation 
or result in police action.

For these and other reasons, conducting proper reference checks is another 
important piece of the overall background check process. One of the most common 
mistakes we see schools make is not completing the reference check. All too often, 
a school puts a call out to a prior school reference who never returns the call. 
Sometimes this is purely an oversight, but other times the prior school reference 
cannot provide a good reference for the prospective employee. Be diligent in 
completing reference checks. Track your efforts to contact all references, and follow 
up as needed to obtain any information.

What about departing staff? See "Messy Separations," page 36. 
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Wage/ 
Hour 

Misclassification
By Candice Pinares-Baes, 
Fisher Phillips

Ms. Lovely is the administrative assistant 
to your head of school. She schedules all his 
important meetings, keeps him organized 
and is essential to ensuring that his days 
run smoothly. Given her status and the fact 
that she often works more than 40 hours 
per week, she is paid on a salary basis. After 
being terminated for theft, she files an 
unpaid overtime claim against the school. 
Should you be worried?

The simple answer is yes. Wage-and-
hour claims are booming, with no end in 
sight. Many schools make the mistake 
of assuming that employees are exempt 
from the overtime and minimum wage 
provisions of the Fair Labor Standards 
Act, when in fact they often are not. 
Common misclassification issues in the 
independent school setting often arise with 
assistant teachers, and with administrative 
professionals in the business and 
development offices. You may think that an 
employee is exempt from overtime because 
they receive a good salary and are critical 
to the operation of the school. However, 
simply paying someone a salary does not 
automatically make them exempt from 
being paid minimum wage and overtime. In 
fact, the legal exemptions are very narrow, 
and it is the school’s burden to prove that 
an individual falls within the exemptions.

Now is a good time to review your 
employee classifications and assess whether 
employees are properly compensated. 
You may want to engage counsel to 
conduct an audit of your workforce to 
hone in on potential problem areas and 
provide guidance on how best to reach full 
compliance with the wage and hour laws.

Employee and 
Student/Family Handbooks

By Megan Mann and Janice Gregerson, Venable

We’ve noticed that handbooks are 
getting a great deal of attention recently. 
This frequently stems from a school 
recognizing that its policies are outdated 
and no longer conform with its actual 
practices, the law and best practice. The 
more independent schools end up on the 
wrong end of litigation, the more they 
realize that a good handbook is an asset 
and an outdated one is a liability. We’ve 
also seen employees and families relying 
on handbook language to pursue legal 
claims against schools. What’s more — 
some courts are letting them.

What does this mean for independent 
schools? Evaluate your handbooks. 
Make sure they’re not simply copied 
from another school (or, worse, a 
noneducational entity) or forgotten 
entirely, thereby ensuring they will not 
comport with law or best practice. Once 
you’ve turned to these documents, work 
with an outside professional to really 
focus on the language choices, and work 
with your internal team to ensure that 
you are promulgating policies that reflect 
sustainable school practices.

As our schools have focused on 
handbooks generally over the past year, 
certain policies have risen to the top of 
their lists. Similarly, certain policies 
have become the subject of attention 
from school communities as well as the 
law. Generally speaking, your school 
does itself a great disservice if you 
have policies that are inconsistent, 
inconsistent with practice or applied 
differently to different individuals.

On the employee handbook front, 
there has been a lot of attention on the 
compatibility between employment 
agreements and handbook policies, 
specifically those concerning 
termination of employment. Further, 
many schools have revamped policies 
around employee-student boundaries, 
mandatory reporting, social media and 
technology use. Policies concerning 
leaves of absence have also been a focal 
point, especially given the evolution of 
local leave laws and best practices.

On the student and family handbook 
front, schools have focused a great deal 
of energy on discipline policies. Several 
of our schools revamped theirs after 
parents challenged a student’s discipline 
or dismissal. Schools have also grappled 
with related concepts and policies, 
such as language regarding acceptable 
use of technology, “consent” in the 
context of student sexual conduct, and 
reporting to colleges and universities. 
We encourage schools to think about the 
best way to communicate expectations 
and consequences (easier said than done). 
Your language should reflect actual 
practices, be sustainable and defendable, 
and work within the school’s culture.

NBOA has an extensive array of articles, 
webinars and other resources related to many of 
the topics covered in this feature. Visit nboa.org 
and netassets.org and search by keyword.
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Service Animals
By Candice Pinares-Baes, Fisher Phillips

Lily is a first-grade student who is 
visually impaired. Her mother requests 
that she be allowed to attend school with 
her service dog, Doodles. Lily’s teacher 
is severely allergic to animal hair, and 
several students in Lily’s class are afraid 
of dogs. What do you do? 

This is becoming a more frequent issue 
for independent schools. Federal and 
often state law limit the circumstances 
under which schools may exclude service 
animals. In fact, Title III of the Americans 
with Disabilities Act requires covered 
entities, which include private and public 
schools, to “modify policies, practices, or 
procedures to permit the use of a service 
animal by an individual with a disability.” 
In addition, schools that receive federal 
financial assistance, including religious 
schools that may be exempt from Title 
III, must comply with the requirements 
of section 504 of the Rehabilitation Act of 
1973. Further, states including Alabama, 
Illinois and New Jersey have laws giving 
students with disabilities the right to 
bring their service animal to school.

You may ask the following when 
deciding whether a student may bring a 
service animal to school:

• Is the animal required because of a 
disability?

• What work or task has the animal been 
trained to perform?
According to the Department of Justice, 

you may not:

• Ask about the nature or extent of the 
student’s disability.

• Require medical documentation.

• Require a special identification card or 
training documentation for the animal.

• Ask that the animal demonstrate its 
ability to perform the work or task 
identified.

• Charge the student more because she 
brings a service animal to school.
When can you refuse a request to 

bring a service animal to school? If the 
animal is a direct threat, or the presence 
of the animal would fundamentally 
alter the program or service provided by 
the school. Practically, service animals 
are unlikely to create safety or threat 

problems given their specialized training 
and desensitization to distractions. When 
there is a legitimate reason to ask that 
a service animal be removed, the school 
must offer the student with the disability 
the opportunity to attend classes without 
the animal’s presence.

DoJ takes the position that matters 
such as allergies and fears are not valid 
reasons for denying access or refusing 
service to people using service animals. 
Thus, when a person who is allergic to dog 
dander and a person who uses a service 
animal must spend time in the same room 
or facility, for example, the Department 
recommends accommodating both 
individuals by assigning them, if possible, 
to different locations.

Transgender Staff and Students
By Susan Guerette, Fisher Phillips

Although transgender adults are only 
.6 percent of the U.S. population, it is a 
matter of time before your school has a 
transgender student or faculty member. 
Don’t wait until the situation comes up 
before addressing these considerations. The 
schools we work with are staying ahead of 
the curve legally and to ensure that their 
communities promote values consistent 
with their missions.

Since there is no federal guidance on 
transgender issues, this can be challenging. 
We advise that schools first look to their 
state and local laws to see if they have any 
legal obligations. States have been stepping 
in to provide guidance, and even local 
municipalities are promulgating laws that 
could cover independent schools.

Once your school determines the scope 
of any legal obligations, work with your 
top administrators to decide what policy 
would best fit the school’s mission. Our 
schools have generally been sensitive to 
these issues and tend to be at the forefront 
of innovative policies. In fact, one school 
has students decide on their own pronouns, 
provides sensitivity training to everyone 
and educates administrators on how to look 
for signs of potential bullying.

As with most new policies, the devil is 
in the details when it comes to transgender 
students and staff, and we recommend that 
schools have a team designed to construct 
and implement the policy. This will 
involve considering how to address issues 
including:

• uniforms

• restrooms

• locker rooms

• field trips

• name usage

• pronoun usage

• descriptions on official and unofficial 
school documents, school activities and 
athletics
Another important consideration is the 

reaction of the broader school community, 
as any potential dispute or controversy 
will likely result from either failure to 
accommodate or complaints that too much 
was accommodated. Craft a policy that can 
be explained alongside your mission, and 
you’ll find it easier to convey that this will 
strengthen your school’s core values.

See Guerette's recent webinar, "Schools in Transition: The Legal Landscape of Transgender 
Students or Faculty," at go.nboa.org/TransgenderWebinar.
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Exchange Programs 
and Host Families

By Julie Strom and Michael Blacher, Liebert Cassidy Whitmore

The world is getting smaller and students are exploring it in greater numbers. Exchange 
programs and stays with host families, once an oddity, are increasingly the norm. As 
schools integrate these programs into their curriculum, families expect their children to 
participate in them.

Yet with travel and home stays comes inherent risk. We have found that many schools 
participate in these programs without adequately preparing for them. Students are sent 
abroad with little if any preparation, parents are not adequately informed of what the 
trip entails, and host families are not apprised of the expectations and requirements that 
accompany the host student. Schools often fail to consider relevant federal and state law.

Before sending students abroad or hosting a student, schools should at a minimum 
consider the following:

• Is written information about the trip disseminated to parents?

• Are parents able to ask questions about the trip?

• How are students screened and approved for participation?

• Does the school require waivers that have been reviewed by legal counsel?

• Are chaperones trained for possible contingencies?

• What are the standards for a host family and living accommodations, both here 
and abroad?

• When all else fails, do the school and host family have adequate insurance?
Exchange programs and stays with host families can be rewarding. They can also 

result in accidents, misconduct and liability. Travel wisely. 

RELATED RESOURCES
Liebert Cassidy Whitmore (lcwlegal.com) publishes a monthly newsletter, 
Private Education Matters, as well as an Administrator’s Guide to California 
Private School Law.

Fisher Phillips (fisherphillips.com) has newsletters and booklets on specialized 
topics including FLSA exemptions and recordkeeping booklet.

NBOA has an extensive array of articles, webinars and other resources related to 
many of the topics covered in this feature. Visit nboa.org and netassets.org and 
search by keyword.

Anxious 
Parents

By Grace Chan and Michael Blacher, 
Liebert Cassidy Whitmore

Managing relationships between 
schools and parents is becoming more, 
not less, difficult. Parent anxiety 
generally reflects concerns about 
their children: social interactions, 
academic achievement (at increasingly 
younger ages) and eventually 
college enrollment. The result can be 
parents behaving badly by making 
unreasonable demands, refusing 
to hold their children accountable, 
engaging in harassing, threatening or 
bullying behavior, launching unfair 
criticism online, and even initiating 
litigation. The list goes on and on. 

We have seen a marked increase in 
parents lashing out at administrators, 
teachers, other parents and even 
children in response to alleged wrongs, 
no matter how slight. Yet schools can 
take steps to hold parents accountable:

• Make sure handbooks explain 
conduct expectations clearly, and 
that enrollment contracts require 
parents to maintain a positive and 
constructive relationship with the 
school. Parents may disagree, 
but they must do so in a 
constructive manner.

• Hold parents responsible when they 
do misbehave. Failing to call out bad 
behavior will only encourage more 
bad behavior.

• Communicate transparently and 
enforce policies consistently. The 
majority of parents who sue schools 
are not those who have strong claims, 
but rather those who feel wronged or 
that they have not been heard.
Though there is no one-size-fits-

all approach, taking these steps will 
put schools in the best position to 
maintain parental relationships, to 
separate a family if necessary and to 
defend against claims if they arise.
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