
  
 
 

 

Esteemed Senators and Staff:  

As Congress continues the critical work of making the tax system work for American families, the 

National Association of Independent Schools (NAIS) and National Business Officers Association 

(NBOA) would like to draw your attention to four issues that are critically important to the K-12 

independent education community. NAIS represents more than 1,600 nonprofit 501(c)(3), independent, 

day, and boarding schools throughout the United States, as well as many nonprofit associations that 

serve schools. NBOA is a nonprofit association dedicated to advancing business excellence in 

independent schools, with more than 1,300 member schools from every region in the United States. 

 
Rebuttable Presumption of Reasonableness and Intermediate Sanctions  
 
The Senate should preserve the rebuttable presumption of reasonableness currently available to 
nonprofits when setting salaries for individuals who have substantial authority in decision-making 
within the organization. 
 

Due to their tax-exempt status, nonprofits must be aware of compensation paid to certain individuals 

considered “disqualified people,” defined as individuals who exercise substantial decision-making 

authority for the nonprofit. If such individuals are paid an unreasonable amount, both the individual who 

receives the compensation and those who knowingly and willingly signed off on the excess benefit must 

pay penalty taxes. 

 

Currently, an important safe harbor is available to diligent nonprofits. If the organization follows certain 

steps, including reviewing comparable salaries, approving the compensation ahead of time with a 

governing body, and maintaining contemporaneous documentation, they are afforded the presumption 

that the compensation provided to disqualified people is reasonable. The board can also rely on the 

outside input from a professional in this area, including attorneys, compensation advisors, and similar 

experts. 

 

The Senate bill would repeal the professional advice safe harbor and eliminate the rebuttable 



presumption of reasonableness, instead providing a list of due diligence procedures that would not 

afford nonprofits the same level of certainty or protection. Removing these safe harbors will increase 

confusion and compliance burdens for conscientious nonprofits. For these reasons, we urge the Senate to 

retain the rebuttable presumption of reasonableness for nonprofits.  

 
Nonqualified Deferred Compensation  
 
The Senate should preserve nonqualified deferred compensation plans for nonprofit employees.  
 

Currently, nonqualified deferred compensation plans provide tax-deferred benefits to school heads 

and other top administrators above and beyond that permitted under standard 401(k) or 403(b) plans. 

Eliminating these additional deferred compensation plans would harm all nonprofit organizations, 

including independent schools, in their quest to recruit and retain top talent. Nonprofit organizations 

cannot provide other benefits (such as stock options) that the private sector can provide. Deferred 

compensation plans provide additional incentive for employees to fulfill longer agreements or meet 

other goals and supplement base salaries and standard retirement benefits. For these reasons, we 

urge the Senate to retain nonqualified deferred compensation plans.   

 
 

Charitable Giving 
 
Congress should protect charitable giving and expand, not limit, the ability of Americans to 
deduct charitable gifts. 
 
As nonprofits, independent schools rely on charitable giving, as tuition alone does not fully fund school 

operations. The Tax Cuts and Jobs Act, as introduced by the Senate Finance Committee, doubles the 

standard deduction, which will have the side effect of dramatically decreasing the number of taxpayers 

who itemize their returns and are thereby eligible to claim the charitable giving deduction. Independent 

schools, like members of the larger nonprofit community, are concerned this will decrease the value of 

charitable gifts and lead to a drop in donations to all nonprofits. 

 

Every year, charitable gifts support many important projects, including financial aid for students. 

Financial aid programs help ensure diverse school communities and increase access to world-class 

educational opportunities for students striving to reach their full potential. In 2016-2017, NAIS data 

show that more than 149,100 independent school students received financial aid assistance worth more 

than $2,084,400,000. A decrease in charitable giving would cause tuition to rise and reduce the 

opportunities schools can provide to students who rely on financial aid. 



 

Expansion of 529 Accounts  
 
The Senate should follow the lead of the House of Representatives and expand 529 savings accounts 
to include elementary and secondary education expenses.  
 
American families are looking for ways to prudently save and plan for their children’s education. For 

many families, this includes elementary and secondary education as well as college. However, the 

current options for saving for K-12 education are limited. The Coverdell Education Savings Account 

allows families to save for this purpose, but contributions are limited to $2,000 per year. The 529 

savings account does not have this contribution limitation, but such accounts are only available for 

higher education expenses.  

 

The House Tax Cuts and Jobs Act (H.R. 1) expands 529 savings accounts so families can use $10,000 

per year toward eligible elementary and secondary expenses, such as tuition. This will allow more 

families to plan for and access the education that best fits their family and their child. Therefore, we 

urge the Senate to adopt a similar provision and expand 529 savings accounts to elementary and 

secondary education. 

 

Thank you for your time. NAIS and NBOA are happy to serve as a resource as Congress 

continues its important work on behalf of the American people. 

 
 
Sincerely, 
 

 
Donna Orem 
President 
NAIS 
1129 20th Street, NW 
Washington, DC 20036 
(202) 973-9711 
orem@nais.org 

Jeffrey Shields, FASAE, CAE 
President and CEO 
NBOA 
1400 I Street, NW 
Washington, DC 20005 
(202) 407-7141 
jeff.shields@nboa.org 
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