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It is widely acknowledged that the federal procurement 
system is set up largely to protect the government’s inter-
ests and that the government has expansive rights that 
would be unheard of in the private sector. No greater 
right is held by the government than its ability to force 
contractors to continue performance while contract dis-
putes rage. However, a recent decision issued by the US 
Civilian Board of Contract Appeals (CBCA), Kiewit-
Turner v. Department of Veterans Affairs,1 demonstrates 
a limited check on the government’s ability to force 
performance.

In that decision, the CBCA granted Kiewit-Turner, a 
Joint Venture, declaratory relief, allowing the contrac-
tor to walk away from a pre-construction and construc-
tion contract doomed by the government’s inability to 
commit to a design that could be built within the estab-
lished budget.2 The decision provides contractors with a 
refreshing primer on how to take advantage of the long 
available, but seldom used, remedy of declaratory relief. 
As set forth below, this article reviews the claims process 
and the relief generally available to contractors; it then 
uses that backdrop to analyze how and why the CBCA 
granted declaratory relief in Kiewit-Turner, concluding 
with a summary of lessons learned.

The Claims Process and Available Relief
Of course, disputes between the government and con-
tractors often arise during contract performance. Be-
cause of the unfortunate potential for disputes, nearly 
every federal government contract includes the Disputes 
Clause,3 Federal Acquisition Regulation (FAR) 52.233-
1 Disputes, or its functional equivalent. Under the Dis-
putes Clause, contractors are required to continue per-
formance pending final resolution of any dispute arising 
under the contract.4 In other words, until the dispute is 
resolved, contractors must generally proceed with con-
tract performance and comply with any contracting offi-
cer decision demanding continued performance.

Fortunately, when disputes arise or loom on the ho-
rizon, the Contract Disputes Act (CDA) and the Dis-
putes Clause provide contractors with clear mechanisms 
to resolve those disputes.5 For example, when a con-
tractor experiences increased costs of performance, the 
CDA and the Disputes Clause provide a clear path for 
contractors to pursue monetary relief. Preparing written 
claims for a “sum certain,”6 and navigating the certifica-
tion requirements for claims over $100,0007 have long 
been part and parcel of government contracting. More-
over, when monetary claims cannot be resolved at the 
agency level, contractors can generally seek relief at ei-
ther the various boards of contract appeals or the US 
Court of Federal Claims (CoFC).8 Litigation of mon-
etary claims dominates the practice at both the boards 
and the CoFC.9

Although contractors have long made use of the abil-
ity to seek monetary relief under the CDA and the Dis-
putes Clause, an often overlooked and less frequently 
used mechanism is contractors’ ability to seek “other re-
lief” under the clause10 and the willingness of the boards 
of contract appeals and the CoFC to issue declaratory re-
lief under appropriate circumstances.11

Kiewit-Turner and Declaratory Relief
In Kiewit-Turner, the CBCA granted Kiewit declaratory 
relief, allowing the contractor to stop work in spite of an 
ongoing dispute with the government.12 The dispute in 
Kiewit-Turner revolved around Kiewit’s performance of a 
preconstruction and construction services contract with 
the US Department of Veterans Affairs (VA) related to 
the construction of a medical center in Aurora, Colo-
rado.13 The initial contract was an integrated design 
and construction contract, under which Kiewit was to 
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relating to the contract. . . .”22 The easiest way for a con-
tractor to seek declaratory relief is to submit a claim to the 
contractor requesting exactly the relief it seeks.23 If the 
contracting officer denies that request or fails to issue a 
decision within the requisite time period (a “deemed de-
nial”), the contractor can seek redress before the CoFC or 
the relevant board of contract appeals.24

In Kiewit-Turner, it became clear that the VA would 
not provide the contractor with a design that could be 
built for the ECCA.25 Completing performance and fil-
ing a claim for monetary relief, which is the more com-
mon practice, was not an option for Kiewit because the 
VA’s funding would already have been exhausted.26 In-
stead, Kiewit submitted a claim to the contracting officer 
requesting a declaration that Kiewit was entitled to stop 
work based on the VA’s breach of contract.27 The con-
tracting officer issued a final decision denying Kiewit’s 
claim and Kiewit then appealed the final decision to the 
CBCA, requesting declaratory relief under the Disputes 
Clause and the CDA.28

In its request for declaratory relief, Kiewit cited to Al-
liant Techsystems, Inc. v. United States,29 which estab-
lished a three-prong test for determining if declaratory 
relief is proper. According to Alliant, declaratory relief 
is proper when (1) there is a live dispute, (2) a decla-
ration from the relevant board of contract appeals or 
CoFC would resolve that dispute, and (3) there are no 
other legal remedies available that would adequately 
protect the parties’ interests.30 In many cases declarato-
ry relief may not be available because a monetary award 
will provide adequate relief. In Kiewit-Turner, however, 
the VA did not have, and did not intend to seek, addi-
tional funds to compensate Kiewit for the projected cost 
of performance.31 Accordingly, the CBCA determined 
that “[Kiewit] [could not] be adequately compensated for 
the VA’s failure to provide a design which could be con-
structed for the ECCA,”32 especially where “[t]here [was] 
little likelihood that the VA [would] cure its failure.”33 
Thus, Kiewit’s injury could only be redressed by allowing 
it to walk away from the contract, and the CBCA en-
tered an order granting such relief.34

Lessons from Kiewit-Turner
While Kiewit-Turner may be a unique case, the decision 
reminds contractors that declaratory relief can be a use-
ful remedy when monetary damages are unavailable or 
inadequate. When considering whether to seek declara-
tory relief, contractors should take heed of the lessons 
set forth in Kiewit-Turner.

Contractors should first consider whether declaratory 
relief—and not monetary relief—can provide the only 
adequate remedy. In Kiewit-Turner, the CBCA’s decision 
turned on its finding that Kiewit would be left empty-
handed if it was forced to continue performance.35

Further, if contractors decide to seek declaratory re-
lief, they should continue performing where contrac-
tually required until such relief is granted. Kiewit was 

advise the VA and the VA’s design team about pre-con-
struction design and budgeting.14 The contract also con-
tained an option to provide construction services, which 
the parties exercised through a bilateral modification.15 
The bilateral modification required the VA to provide 
Kiewit with a design that could be built for the estimat-
ed construction cost of award (ECCA) and established 
a firm target price of approximately $604 million.16 Due 
to the VA’s failure to appropriately administer the con-
tract and to provide Kiewit with a design that could be 
built for the ECCA, Kiewit’s anticipated cost of perfor-
mance exceeded the contract’s firm target price by hun-
dreds of millions of dollars.17 Despite its failures under 
the contract, the VA refused to increase funding for the 
contract, refused to request additional appropriations 
from Congress, and failed to take the steps necessary to 
rein in the projected construction costs.18 If Kiewit had 
continued performance, its cost experience would like-
ly have drastically exceeded the firm target price and 
the VA could have demanded performance even if it 

had no intention of ever compensating Kiewit.19 There-
fore, Kiewit was stuck between the proverbial “rock and 
a hard place.” Kiewit could continue to perform and risk 
incurring hundreds of millions dollars in increased costs, 
or Kiewit could stop work.20 Because stopping perfor-
mance would have placed Kiewit in breach of contract, 
for the reasons addressed above in connection with the 
Disputes Clause, Kiewit had little choice but to find an 
alternative route.21

Fortunately for Kiewit (and other contractors), the 
claims process provides a mechanism for contractors to 
seek and obtain declaratory relief—a remedy that can rec-
tify exactly the type of situation in which Kiewit found it-
self. In addition to the oft-used mechanism for recovering 
costs through monetary claims, the Disputes Clause also 
allows contractors to request an “adjustment or interpre-
tation of contract terms, or other relief arising under or 

If contractors decide to seek 
declaratory relief, they should continue 

performing where contractually 
required until such relief is granted. 

Kiewit was successful, in part, 
because the CBCA found the VA’s 
conduct was so unreasonable that 
it failed to meet the requirement 
of good faith and fair dealing.
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Administration Act, Pub. L. No. 102-572 § 907, 106 Stat. 4506, 
4519 (1992) (amending 28 U.S.C. § 1491(a)(2)).

12. Kiewit-Turner, 15-1 BCA ¶ 35,820.
13. See id.
14. See id.
15. See id.
16. See id.
17. See id.
18. Kiewit-Turner, 15-1 BCA ¶ 35,820.
19. See id.
20. See id.
21. See id.
22. FAR 52.233-1(c).
23. See Kiewit-Turner, 14-1 BCA ¶ 35,705 (stating that Kiewit 

“requested a final decision from the contracting officer regarding 
whether the VA had breached its obligation to provide a design 
that could be built for [the ECCA]”); c.f. Ho v. United States, 49 
Fed. Cl. 96, 100 (2001) (determining that contractor’s complaint 
for declaratory relief shared the same “common set of operative 
facts” as its claim).

24. 41 U.S.C. § 7103(f)(5).
25. See Kiewit-Turner, 15-1 BCA ¶ 35,820.
26. See id.
27. See id.
28. See Kiewit-Turner, 14-1 BCA ¶ 35,705.
29. See id. (citing Alliant Techsystems, 178 F.3d 1260).
30. Alliant Techsystems, 178 F.3d at 1271 (“In responding to [a re-

quest for declaratory relief], the court or board is free to consider 
the appropriateness of declaratory relief, including whether the 
claim involves a live dispute between the parties, whether a dec-
laration will resolve that dispute, and whether the legal remedies 
available to the parties would be adequate to protect the parties’ 
interests.”).

31. See Kiewit-Turner, 15-1 BCA ¶ 35,820.
32. Id.
33. Id.
34. See id.
35. See id. (“Requiring [Kiewit] to fund additional construction, 

without the prospect of full payment by the VA, would be mani-
festly unfair given the significant prospective cost.”).

36. See id. (“[T]he behavior of the VA has not comported with 
the standards of good faith and fair dealing required by law.”).

37. See FAR 52.233-1(i) (“The Contractor shall proceed dili-
gently with performance of this contract, pending final resolution 
of any request for relief. . . .”).

successful, in part, because the CBCA found the VA’s 
conduct was so unreasonable that it failed to meet the 
requirement of good faith and fair dealing.36 Had Kiewit 
stopped performance, it may also have been found in 
breach of the contract.37 Instead, Kiewit continued to 
perform throughout the claim and litigation process. As 
far as the CBCA was concerned, Kiewit had done ev-
erything right, and the VA had done everything wrong. 
Kiewit’s conduct, and the manner in which it sought res-
olution of its contract dispute, was laudable. When con-
fronted with similar circumstances, contractors should 
carefully consider Kiewit’s approach.   PL

Endnotes
1. Kiewit-Turner v. Dept. of Veterans Affairs, CBCA No. 3450, 

15-1 BCA ¶ 35,820.
2. See id.
3. See FAR 33.215(a) (“Insert the clause at 52.233-1, Disputes, 

in solicitations and contracts, unless the conditions in 33.203(b) 
apply.”). As indicated, not all contracts include the Disputes 
Clause. See FAR 33.203(b) (providing limited situations where 
the Disputes Clause is not to be included in contracts).

4. See FAR 52.233-1(i) (“The Contractor shall proceed dili-
gently with performance of this contract, pending final resolu-
tion of any request for relief, claim, appeal, or action arising under 
this contract, and comply with any decision of the Contracting 
Officer.”).

5. See 41 U.S.C. Chapter 71; FAR 52.233-1.
6. See 41 U.S.C. § 7103(a)(2); FAR 52.233-1(c).
7. See 41 U.S.C. § 7103(b); FAR 52.233-1(c).
8. See 41 U.S.C. § 7104-7105.
9. See, e.g., Appeals Cases, U.S. Civilian Board of Contract 

Appeals, http://cbca.gov/decisions/appeals.html (last visited April 
24, 2015). Of the 97 decisions issued at the CBCA in 2014, al-
most 90% concerned monetary claims. See id. This calculation ex-
cludes decisions reporting settled matters with insufficient facts to 
determine the basis for the claim at issue.

10. See FAR 52.233-1(c).
11. See, e.g., Kiewit-Turner v. Dept. of Veterans Affairs, CBCA 

No. 3450, 14-1 BCA ¶ 35,705 (citing Alliant Techsystems, 
Inc. v. United States, 178 F.3d 1260, 1270–71 (Fed. Cir.1999)). 
The Court of Federal Claims has had jurisdiction over contrac-
tor requests for declaratory relief since 1992. See Federal Courts 
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