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July 29, 2021 

 

Ms. Julie Murphy  

Director 

Colorado Oil & Gas Conservation Commission (COGCC) 

1120 Lincoln Street, Suite 801 

Denver, CO 80203 

 

RE: Comments Financial Assurance Rulemaking (“Strawdawg Rules”), Docket No. 210600097  

 

Submitted electronically via: COGCC’s eFilings Portal 

 

Dear Director Murphy:  

 

The National Association of Surety Bond Producers (NASBP)1 and The Surety & Fidelity Association of America 

(SFAA)2 appreciate the opportunity to submit our comments concerning the Financial Assurance for Oil and Gas 

Operators as it pertains to surety bond requirements. Our specific concerns will address the proposed definition of 

surety bond, the expanded liability placed on sureties, and the resulting financial impact on medium and small size 

operators.    

  

Surety Bonds—Background    

A surety bond is a three-party contract by which one party (the surety) guarantees the performance of a second party, 

the primary obligor, (the principal) to a third party (the obligee). Surety bonds written for construction projects are 

known as contract surety bonds; while surety bonds such as those written on behalf of oil and gas operators are known 

as commercial surety bonds. Commercial surety bonds cover a very broad array of bond obligations that guarantee 

performance by the principal (in this case, an oil and gas operator) of its obligation or undertaking as described in the 

bond. As you know, they are required of individuals and businesses by the federal, state, and local governments 

through various statutes, regulations, and ordinances, or by other entities. 

 

Prior to issuing a bond for plugging and abandonment, reclamation, and remediation, the surety underwriter determines 

if the operator has the requisite experience, equipment, management capabilities, and financial wherewithal to perform 

the undertaken regulatory obligations successfully. As part of its assessment during the prequalification phase, the 

surety evaluates the risk presented in the regulatory obligations and ascertains if such risks are within the control and 

means of the operator. The surety generally needs to be comfortable that the scope of regulatory requirements is clear, 

and the obligations and terms set forth in the bond are reasonable.   

 

Surety vs. Insurance  

In deciding to grant surety credit and as part of the underwriting process, the surety underwriter conducts an in-depth 

analysis, also known as prequalification, of the capital, capacity, and character of the principal firm to determine its 

 
1 NASBP is a national trade association whose membership includes firms employing licensed surety bond producers placing bid, performance, 

and payment bonds throughout the United States and its territories. 
2 SFAA is a national trade association of more than 400 insurance companies that write 98 percent of surety and fidelity bonds in the U.S. SFAA 

is licensed as a rating or advisory organization in all states, and it has been designated by state insurance departments as a statistical agent for the 

reporting of fidelity and surety experience. 



Ms. Julie Murphy 

July 29, 2021 

Page | 2 

 

 

capability to fulfill its commitments. Surety bonds are an essential means to discern qualified entities and to guarantee 

that enumerated obligations are fulfilled.   

 

Although surety bonds are almost always written by insurance companies that are licensed by state insurance 

departments, they do not function like traditional insurance policies. Although both are instruments used to transfer 

risk from one party to another, traditional insurance policies are two-party agreements, such as life or property casualty 

policies, which are underwritten to assume losses based upon actuarial data. Surety bonds, on the other hand, are three-

party agreements, which are underwritten by the surety to ensure the principal/operator fulfills its obligations to the 

Commission. Further, the surety does not “assume” the primary obligation, but is only secondarily liable, if the 

principal defaults on its bonded obligation. A surety does not expect to suffer losses because the surety expects the 

principal to perform its obligations successfully (due to the surety’s thorough vetting of the capabilities of the bonded 

principal) AND the surety has required a signed indemnity agreement from the principal to protect it if the surety 

suffers any losses as a result of the bond it issued. This means that if a surety incurs expenses and/or pays out because 

of a claim(s) under the bond, the bonded principal (or any of the other indemnitors) must reimburse the surety, and the 

surety has contractual and legal recourse to ensure said reimbursement. 

 

Proposed Definition of Surety Bond—Presents Uncertain Risks   

The proposed definition of a surety bond mischaracterizes the nature and intent of the product. Specifically, defining a 

surety bond as a “perpetual financial instrument” suggests that the bond obligation is everlasting. Sureties are not 

comfortable with a never-ending bond obligation because the financial strength of a business generally fluctuates over 

time. Expecting a bond to last in perpetuity is not practical from a market standpoint and, in fact, undermines the very 

reason for requiring a bond in the first place, as it degrades the surety’s ongoing assessment of the financial capabilities 

and status of the bonded principal and the surety’s ability to remove credit from those entities not maintaining the 

capital and capabilities to qualify for such continuing support. On the other hand, sureties do recognize obligees want 

the assurance that a principal’s obligations will be fulfilled, and, therefore, sureties understand they may have 

obligations under the bond if the principal cannot or does not provide alternative replacement security to the obligee. 

 

Furthermore, to permit the Commission to “call” and “expend” the bond if the operator (bonded principal) fails to 

perform its obligations converts the bond into what sureties generally consider to be one of the riskiest types of 

obligations: a forfeiture instrument. Instead, sureties expect claims against these bonds to follow the same standard 

claim handling process for all commercial surety bonds. In addition, it is unclear what is intended by permitting the 

operator to receive “a contingent reversionary interest in the surplus” if the operator meets all its obligations. If 

“reversionary interest” refers to rights to funds paid by the surety to the obligee in excess of the obligee’s exposure, 

then that interest should belong to the surety pursuant to its subrogation rights and rights of indemnity from the 

operator if it incurs a loss under the surety bond. Use of ambiguous or inapplicable terms significantly increases the 

sureties’ liability exposure because they are unsure what the obligation ultimately may be, resulting in the strong 

likelihood that sureties would not be willing to write such an obligation or would only issue such bonds for the 

financially strongest businesses. These terms run afoul of the industry’s definition of a surety bond.   

 

Based upon these comments, NASBP and SFAA strongly recommend adding the definition of surety and surety bonds 

to the proposed rules to include the following: ‘SURETY’ means a company duly licensed to write surety business in 

the State of Colorado by the Colorado Division of Insurance. ‘SURETY BOND’ means a bond issued by a Surety on 

behalf of an Operator and in favor of the Commission as obligee, conditioned upon the Operator’s compliance with all 

its obligations under the Act and the Commission’s Rules. The Commission may submit a claim against a Surety Bond 

if an Operator fails to perform its Plugging and Abandonment, Reclamation, and Remediation obligations.  

 

Financial Assurances—The Potential Impact on Sureties & Small/Midsize Operators 

We understand Colorado has an estimated 53,000 wells, 91% of which would be categorized as low-producing and/or 

idle wells. Under the proposed rules, operators would be required to potentially furnish billions of dollars of new 

financial assurances to comply with the proposed changes. Given the potential liability exposure noted above in the 
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definition of surety bond, sureties may be unwilling to write these obligations unless the proposed rules are 

significantly revised to address the issues outlined above.   

 

To the extent sureties continue to issue these bonds pursuant to the proposed changes, they likely will meaningfully 

raise their underwriting standards for the operators seeking bonds for these obligations, possibly leaving only the 

largest operators as qualifying for these bonds. As a result, the proposed rules will potentially reduce competition by 

eliminating from the operator pool all but the largest oil and gas operators. Small and medium size operators 

effectively may be precluded from participating in this market, as sureties will likely be unwilling to issue bonds for 

these operators because they often do not have a sufficient level of financial capital on hand to provide the surety with 

assurance of their fiscal strength and ability over an extended period of time to fulfill such increased risks to COGCC.  

 

702. Financial Assurance for Tier 3 Operators—Proposed Revision 

In addition, the proposed rules create special problems for Tier 3 Operators, which comprise the majority of oil and gas 

operators in the state, by providing for a cash bond only requirement, and no option to post a surety bond. The 

Commission is proposing that Tier 3 Operators furnish a cash bond as the form of its financial assurance. A cash bond 

may be a financial impediment to Tier 3 Operators because it impacts their working capital, reduces business liquidity, 

and may impede their ability to purchase necessary equipment. Unlike a cash bond, a surety bond may not necessarily 

impact their balance sheet and working capital, placing less of a financial burden on the company, while still protecting 

the Commission in the event of a default by a Tier 3 Operator. To the extent surety requirements are revised as 

recommended herein, the state should allow for a surety bond from Tier 3 Operators. 

 

Definition of Operator—Proposed Revision   

It is unclear if the proposed definition of operator includes parent holding companies. If not, the Commission should 

consider including “pooling arrangements” in the definition to accommodate for the total number of wells owned by 

parent holding companies. The inclusion of “pooling arrangements” may potentially allow the parent to qualify for a 

higher tier operator. Furthermore, this change may create a more responsive higher tier operator in comparison to the 

individual subsidiary operator level, while removing an unnecessary administrative burden of the parent holding 

company having to account for multiple tiering operators.   

  

It is for the foregoing reasons that NASBP and SFAA jointly request the Commission revise its proposed rules to make 

them less stringent to ensure (1) small and medium size firms continue to fully participate in the market and (2) there is 

sufficient surety capacity to offset the Commission’s risks and to guarantee these important obligations.  

 

NASBP and SFAA are available to answer any questions concerning the points expressed in our comment letter.   

 

Thank you for your consideration of our request.  

 

Sincerely,   

 

National Association of Surety Bond Producers  The Surety & Fidelity Association of America 

  
Lawrence E. LeClair     Julie Alleyne 

Director, Government Relations Vice President, Policy and General Counsel 


