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Flexibility and Efficiency – Deep Dive Session - Exceptional 
Circumstances Enrollments 
 

1. Authorizing legislation by year and bill number 
 

Chapter 334, Laws of 1979 (Yes, this authority has existed for 40 years!) 
 

2. Summary of what the law allows 
a. The law allows a school board to gain ANB funding for children under the age of 5 who are enrolled in 

kindergarten when there are exceptional circumstances, in the discretion of the board, that merit 
waiving the lower age limit for ANB. 

b. Illustrative Examples of exceptional circumstances: 
i. IDEA (referenced in federal law and definition of quality in 20-9-309): Note that even the 

Legislature’s part heading for Title 20, Chapter 7, Part 4 identifies IDEA children as “exceptional.” 
 

 
 

ii. Section 504 of the 1973 Rehabilitation Act (another category based on disabled status) 
iii. Limited English Proficient (referenced in federal law and definition of quality in 20-9-309) 
iv. Gifted and Talented (referenced in the definition of quality in 20-9-309) 
v. Free or Reduced Lunch (referenced by the proxy of “at risk” in the definition of quality in 20-9-

309) 
vi. American Indian Ethnicity (referenced in the definition of quality in 20-9-309) 

vii. American Indian Achievement Gap (referenced by the proxy of “at risk” in the definition of 
quality in 20-9-309) 

 
c. 20-1-101(16) defines pupil in a manner that specifically allows those children who are under the age of 5 

who are enrolled under exceptional circumstances to be included in the calculation of ANB and to be 
funded through the formula. 

 
20-1-101(16) "Pupil" means a child who is 5 years of age or older on or before September 10 of the year 
in which the child is to enroll or has been enrolled by special permission of the board of trustees 
under 20-5-101(3) but who has not yet reached 19 years of age and who is enrolled in a school 
established and maintained under the laws of the state at public expense. For purposes of calculating 
the average number belonging pursuant to 20-9-311, the definition of pupil includes a person who has 
not yet reached 19 years of age by September 10 of the year and is enrolled under 20-5-101(3) in a 
school established and maintained under the laws of the state at public expense. 

 

https://sites.ed.gov/idea/
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0090/0200-0090-0030-0090.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0040/sections_index.html
https://www.dol.gov/agencies/oasam/civil-rights-center/statutes/section-504-rehabilitation-act-of-1973
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0090/0200-0090-0030-0090.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0090/0200-0090-0030-0090.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0090/0200-0090-0030-0090.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0090/0200-0090-0030-0090.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0090/0200-0090-0030-0090.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0090/0200-0090-0030-0090.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0010/section_0010/0200-0010-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0010/section_0010/0200-0010-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0110/0200-0090-0030-0110.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
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d. Section 20-5-101(3) defines in relevant part the process by which a board can elect to enroll and admit a 
child under the age of 5 and claim such students for ANB funding: 

 
20-5-101(3) The trustees may at their discretion assign and admit a child to a school in the district who 
is under 5 years of age or an adult who is 19 years of age or older if there are exceptional 
circumstances that merit waiving the age provision of this section.  
 

e. The practice of enrolling and admitting children below the age of 5 is not unprecedented.  There are 
districts who have been successfully doing so for years and there are a growing number of children 
under the age of 5 being served by and claimed for ANB by Montana’s public schools: 
 

 
 

 
f. In spite of the growth above, our members are only scratching the surface of what is available in funding 

to serve children with exceptional circumstances, particularly with regard to children ages 3 and 4, over 
1,500 of which are being served under the IDEA without districts claiming ANB.  Even staff of the 
Legislature acknowledge the right of school districts to claim IDEA children ages 3-4 for ANB, as reflected 
in the correspondence below: 
 
From: Lance Melton <lmelton@mtsba.org> 
Date: Wednesday, April 10, 2019 at 2:57 PM 
To: "McCracken, Pad" <PadMcCracken@mt.gov>, Moffie Funk <funkformontana@gmail.com> 
Subject: Re: Sp Ed preschoolers and ANB 
 
I agree with everything Pad has written below.  MTSBA has model policy that we provide to districts 
allowing for this option.  Not many have gone through the process of defining exceptional 
circumstances.  The other caveat, as Pad has noted below, is that they cannot be enrolled in a 
preschool.  However, they must be enrolled in a school of the district.  We recommend districts set up a 
kindergarten 1 class for these kinds of exceptional circumstances, particularly as it relates to 3 and 4 
year olds who are qualified for services under IDEA.  The Individualized Education Program for each child 
determines the specific services and education to be provided (which must be a free appropriate public 
education in the least restrictive environment possible). 
  
Let me know of any follow up questions. 
  

https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
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Thanks 
  
Lance Melton, Executive Director 
Montana School Boards Association 
  
From: "McCracken, Pad" <PadMcCracken@mt.gov> 
Date: Wednesday, April 10, 2019 at 2:52 PM 
To: Moffie Funk <funkformontana@gmail.com> 
Cc: Lance Melton <lmelton@mtsba.org> 
Subject: Sp Ed preschoolers and ANB 
  
Rep. Funk, 
  
Here is some info on including sp ed preschool kids in enrollment counts and ANB calculations, thereby 
triggering state funding and increasing budget authority in a district’s general fund budget. I’m cc’ing 
Lance Melton as he and I have discussed this in passing, and he can likely add valuable thoughts, 
clarifications, and/or corrections. 
  

1. 20-1-101 is our foundational definitions section in Title 20. Sub (16) includes the definition of 
pupil which has been amended this session in SB 11. Generally kids have to be 5 years old by 
Sept 10 of a school year to be considered a pupil, but kids under 5 who have been admitted by 
trustees under 20-5-101(3) are also considered pupils. This is the “exceptional circumstances” 
provision that allows trustees to admit kids who are outside our normal age ranges of 5 to 18. 
To be considered a pupil and included in enrollment/ANB counts a sp ed preschooler would 
need to be admitted under this provision. 

2. 20-7-411(3) requires trustees to “provide or establish and maintain a special education program 
for each preschool child with a disability who is 3 years of age or older and under 7 years of 
age.” It goes up to 7 because 7 is our compulsory ed age at which point the child would no 
longer be a “preschool child”. This special ed preschool program is mandated by both the feds 
and the state and should not be confused with #3 below. 

3. 20-7-117 is about kindergarten and discretionary preschool programs:    (2) The trustees of an 
elementary school district may establish and operate a free preschool program for children 
between the ages of 3 and 5 years. When preschool programs are established, they must be an 
integral part of the elementary school and must be governed accordingly. Financing of preschool 
programs may not be supported by money available from state equalization aid.  

4. 20-9-311 is a painfully long section of law governing ANB calculations that includes this at sub 
(7): The enrollment of preschool pupils, as provided in 20-7-117, may not be included in the ANB 
calculations. This is a prohibition on including pupils in the discretionary preschool programs in 
ANB calculations, not on sp ed preschoolers districts are mandated to serve. 

   
My point is that current law allows sp ed preschoolers, who are admitted by trustees under exceptional 
circumstance per 20-5-101, to be included in ANB calculations. I’m not sure many districts choose to do 
this. And I would not describe this as a “loophole”—if the state did not allow for this mechanism, the 
mandate under 20-7-411 would be unfunded. 
  
Pad McCracken 
Research Analyst 
Montana Legislative Services 

 
 
 

https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0010/section_0010/0200-0010-0010-0010.html
http://laws.leg.mt.gov/legprd/LAW0203W$BSRV.ActionQuery?P_SESS=20191&P_BLTP_BILL_TYP_CD=SB&P_BILL_NO=11&P_BILL_DFT_NO=&P_CHPT_NO=&Z_ACTION=Find&P_ENTY_ID_SEQ2=&P_SBJT_SBJ_CD=&P_ENTY_ID_SEQ=
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0040/section_0110/0200-0070-0040-0110.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0010/section_0170/0200-0070-0010-0170.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0110/0200-0090-0030-0110.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0010/section_0170/0200-0070-0010-0170.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0040/section_0110/0200-0070-0040-0110.html
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And Most Recently, Further Reinforcing Correspondence: 
 

From: Lance Melton <lmelton@mtsba.org> 
Date: Friday, October 4, 2019 at 10:45 AM 
To: "McCracken, Pad" <PadMcCracken@mt.gov> 
Subject: Re: Using excep for 3-4 sp ed kids 
 
Not a specific grade.  Just a school of the district.  Either way, the IEP is king and governs the education 
provided.  Thanks! 
 
From: "McCracken, Pad" <PadMcCracken@mt.gov> 
Date: Friday, October 4, 2019 at 10:42 AM 
To: Lance Melton <lmelton@mtsba.org> 
Subject: Using excep for 3-4 sp ed kids 
  
I think you’re right to advise districts to utilize 20-5-101(3) to enroll 3-4 sp ed kids. This is the only way 
for them to be considered pupils under 20-1-101 and they need to be pupils to be counted in ANB. I still 
don’t know that they need to be considered kindergartners. Is it required for a kid to be enrolled in a 
specific grade? 
Pad McCracken, Research Analyst, Montana Legislative Services 
 
 

3. Identification of all applicable sections of law. 
a. 20-1-101(16) – Definition of pupil includes those enrolled under exceptional circumstances who 

are less than 5. 
b. 20-5-101(3) – Exceptional circumstances law. 
c. Caveat – The instruction may not be preschool by either form (name) or substance.  It must be 

kindergarten, compliant with the kindergarten standards of the board of public education.  This 
is because: 

i. Section 20-9-311(7) provides “The enrollment of preschool pupils, as provided in 20-7-
117, may not be included in the ANB calculations.” 

ii. Section 20-7-117 provides in part “Financing of preschool programs may not be 
supported by money available from state equalization aid.” 

 
 

4. Applicable legislative history. 
 

Sometimes, flexibility comes about through the new discovery of existing power as much as it does from new 
changes in the law.  The right of trustees to enroll pupils in exceptional circumstances has existed in one way or 
another in the code for decades.  This flexibility has always come through a combination of the definition of 
pupil in 20-1-101, MCA, and its companion section in enrollment and admission under 20-5-101, MCA. 
 
For example, prior to 1979, the definition of pupil in 20-1-101 included students 6-21:   
 
1977 Version: 
 

 
 

https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0010/section_0010/0200-0010-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0010/section_0010/0200-0010-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0110/0200-0090-0030-0110.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0010/section_0170/0200-0070-0010-0170.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0010/section_0170/0200-0070-0010-0170.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0010/section_0170/0200-0070-0010-0170.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0010/section_0010/0200-0010-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0010/section_0010/0200-0010-0010-0010.html
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This was the general rule with an exception carved out in 20-5-101(2) that gave trustees wide discretion for age 
requirements into the first grade: 
 
1977 Version: 
 

 
 
It is no coincidence that Montana law changed in 1979 to align with the new responsibilities for serving children 
with disabilities with the passage of the Individual With Disabilities Education Act (IDEA).  With the new 
obligation to provide a free appropriate public education in the least restrictive environment possible to all 
children up to either the age of ANB in each state or the age of 21, the Montana Legislature lowered the upper 
age limit for ANB from 21 to 19.   
 
1979 Version, Section 1, Chapter 334, Laws of 1979: 
 

 
In the same legislative session and bill, Montana amended 20-5-101 to add the exceptional circumstances 
enrollment under (3) as a compromise, to restrict the authority of trustees to set age requirements for entry 
into the first grade and replace it with a default of 6 years of age or older.  They created new language that has 
remained in the law for forty years giving trustees the right to enroll and claim ANB for a student under the age 
of 6 under exceptional circumstances as determined by the board of trustees: 
 
1979 Version, Section 2, Chapter 334, Laws of 1979: 
 

https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
https://sites.ed.gov/idea/
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
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The changes in law above remained dormant, largely unused.  In the context of the times, this should come as 
no surprise.  Even kindergarten was not yet mandated in the law and would remain voluntary for a decade and 
on a half time basis for nearly 20 years.  In the context of those times, kindergarten was early childhood 
education and the debates on this topic focused on whether kindergarten should be voluntary or mandatory, 
half time or full time. 
 
After successfully codifying full time kindergarten in the 2007 Session, public education advocates turned their 
attentions to expanding opportunities for early childhood education for those under the age of 5.  This is how 
the long-standing flexibility under 20-5-101(3) became “rediscovered” in the context of ensuring school 
readiness and success for each child, particularly those on the wrong side of opportunity gaps.  The efforts of 
public education advocates on this issue were focused not on changing the law so much as preserving existing 
flexibility in the law against legislative attempts to withdraw or limit it. 
 
Efforts to Undermine Existing Flexibility 
 
Efforts to erode the flexibility and authority of trustees under these sections of law began almost as soon as 
member school districts started using it.   
 
2015 Legislative Session Attack: 
 
The first proverbial shot across our bow was when Representative Regier drafted and successfully passed a floor 
amendment to House Bill 451, a bill that had nothing to do with early childhood education.  However, the bill 
title was broad enough to encompass a revision to the definition of pupil and those opposed to early childhood 
education took advantage of this fact to try to gut the exceptional circumstances clause, by striking the specific 
language providing that such children are to be included in the ANB count. 
 

 

https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0010/0200-0050-0010-0010.html
http://laws.leg.mt.gov/legprd/LAW0210W$BSIV.ActionQuery?P_BILL_NO1=451&P_BLTP_BILL_TYP_CD=HB&Z_ACTION=Find&P_SESS=20151
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Interim Following 2015 Session: 
 
Following the 2015 Legislature, Senator Majority Leader Matt Rosendale sought to create controversy over 
school boards’ exercise of their discretion in enrolling children under the age of 5 pursuant to exceptional 
circumstances.  Thanks to the efforts of Dennis Parman, who at the time served as Deputy State Superintendent, 
Senator Rosendale’s efforts were for naught.  See OPI interpretations below for further detail. 

 
2019 Legislative Session Attack: 
 
With the introduction of House Bill 755, seeking to fund private preschool with public funds, the attacks on 
exceptional circumstances ramped up again.  MT-PEC partners fended off these attacks by opposing House Bill 
755 and by continually voicing support for the existing flexibility in law.  The frontal assault on exceptional 
circumstances can be found on page 9 of House Bill 755: 
 

 
 
 

5. Interpretations by OPI and/or others with regulatory authority. 
 

a. The Office of Public Instruction under Dennis Parman’s leadership took a strong position in 
support of school boards’ right to exercise of their discretion to enroll and admit children under 
the age of 5.   

https://leg.mt.gov/bills/2019/billpdf/HB0755.pdf
https://leg.mt.gov/bills/2019/billpdf/HB0755.pdf
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From: Dennis Parman <parmanden@gmail.com> 
Date: Thursday, October 29, 2015 at 8:07 PM 
To: Lance Melton <lmelton@mtsba.org> 
Cc: Debra Silk <dsilk@mtsba.org>, Joe Brott <jbrott@mtsba.org> 
Subject: Re: Policy 3100 impact this fall 
 
Lance,  
Agreed, it does seem like the system is working as intended and provided for by statute. We are working 
to ensure compliance. Your association's work to increase awareness appears to have been effective.  Of 
course, Senator Rosendale doesn't like the fact that this is happening and in his simplistic views he is 
never open to proper implementation of Montana statute unless it serves his political agenda. I am 
satisfied with what has occurred to date to get us to where we are. I expected some degree of confusion 
by some schools and our office needing to provide guidance, clarification, and technical assistance as 
that is a common part of our mission. I appreciate the work of your staff to also guide schools as they 
make decisions to serve the children in their communities.  
 
Dennis 

 
On Thu, Oct 29, 2015 at 6:43 PM, Lance Melton <lmelton@mtsba.org> wrote: 
Seems like the system is working as intended.  Your office is scrutinizing and ensuring compliance with 
the law and is refusing to fund those circumstances that do not qualify under the law, right?  It was our 
specific intent to increase awareness among our members of the available options under existing law 
and it appears that has also happened.  What would Senator Rosendale’s complaint be, other than that 
he does not like the law and/or school districts’ use of same to increase opportunity for kids?  Do you 
see any weaknesses in the process that I am missing? 
 
Thanks 
 
Lance 
 
From: Dennis Parman <parmanden@gmail.com> 
Date: Thursday, October 29, 2015 at 6:32 PM 
To: Lance Melton <lmelton@mtsba.org> 
Subject: Policy 3100 impact this fall 
 
Lance,  
I suspect you know that Senator Rosendale has asked us for a report on the number of children under 
the age of 5 that are enrolled in Montana public schools and that request came on the heels of Senator 
Hansen speaking to the ELG at their last meeting about the email MTSBA sent out to its members in 
June regarding Policy 3100.  
 
We have those numbers for the past 3 years and will have preliminary numbers for this fall by 
tomorrow, 10/30, to finish the requested report and are intending to pass it on to Pad McCracken, legal 
staffer for the ELG Committee, who will share it with the Senator as soon as he gets it. 
 
I will send you the same report as well. 
 
I thought I'd share some of the broad stroke numbers with you now. 
 

mailto:lmelton@mtsba.org
mailto:parmanden@gmail.com
mailto:lmelton@mtsba.org
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Not all students under that age of 5 that were reported were funded in the past three years and that will 
be the case for this fall as well. The primary reason we haven't funded reported children under the age 
of 5 is that their enrollment was not approved by the trustees. 
 
Fall 2012 - Reported 63, Funded 46, Districts reporting 41 
Fall 2013 - Reported 60, Funded 54, Districts reporting 30 
Fall 2014 - Reported 80, Funded 76, Districts reporting 25 
 
Estimates 
Fall 2015 - Reported 235-240, Funded 195-200, Districts reporting 38-40 
 
You can see that the reported number of children may triple from last fall to this fall and I suspect this 
may be rather alarming to the Senator. 
 
I am going through a process of program review to ensure that the curriculum being provided to these 
children is, in fact, a kindergarten curriculum with some of the districts depending on if they are a new 
program this year or have an increase of more than 3 children from last year to this year.. 
 
After dozens of phone calls to date, there appears to be a somewhat common misunderstanding that if 
children are identified by the criteria in Policy 3100 that they are automatically ready to be placed in a 
kindergarten instructional setting, which of course, isn't true. Just this morning I spoke to a 
superintendent who has reported 5 - 3 year old children and 10 - 4 year old children in a new program 
and that only 2 of the 3 year old children are kindergarten ready. I did inform him we can't fund the 
other 3. 
 
This email is only intended to give you a heads up to what may be to come after I submit the report I am 
preparing for the Senator. As I noted above, I'll make sure you get a copy of the report I send to Pad. 
 
Dennis Parman 
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6. MTSBA model policy number  
 

a. Policy 3100 
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7. Any specific steps required prior to implementation.   
a. Customize and adopt a version of model policy 3100 
b. Board approval of what is “exceptional” 
c. Institute internal controls to ensure that what is offered is truly kindergarten, not preschool.  The 

program must be kindergarten both by form/name and substance. 
 
 

8. Relevant Links: 
a. Floor amendment to House Bill 451 offered by Representative Regier as part of “horse trading” to 

breath life into Representative Pope’s bill to increase the age of ANB for IDEA qualifying pupils.  Note the 
99-1 passage, which is unfortunately amazing in light of the underlying issue that was at stake.   

b. Index to hard copy records, storage location, 1979 Legislature 
c. House Bill 755, 2019 Legislature: 

i. Link to bill status 
ii. Hearing before House Education 

 
 
 
 
 

https://leg.mt.gov/bills/2015/AmdHtmH/HB0451001.HTM
http://laws.leg.mt.gov/legprd/LAW0211W$BLAC.VoteTabulation?P_VOTE_SEQ=H733&P_SESS=20151
http://laws.leg.mt.gov/legprd/LAW0211W$BLAC.VoteTabulation?P_VOTE_SEQ=H733&P_SESS=20151
http://archiveswest.orbiscascade.org/ark:/80444/xv43791#caID
https://leg.mt.gov/bills/2019/billpdf/HB0755.pdf
http://laws.leg.mt.gov/legprd/LAW0203W$BSRV.ActionQuery?P_SESS=20191&P_BLTP_BILL_TYP_CD=HB&P_BILL_NO=755&P_BILL_DFT_NO=&P_CHPT_NO=&Z_ACTION=Find&P_ENTY_ID_SEQ2=&P_SBJT_SBJ_CD=&P_ENTY_ID_SEQ=
http://sg001-harmony.sliq.net/00309/Harmony/en/PowerBrowser/PowerBrowserV2/20170221/-1/36261?agendaId=144445

