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REAL ESTATE ASSISTANTS 
 

In a nutshell: 
• Recommended office policies. 
• Employment status and duties delegable to licensed assistants. 
• Employment status and duties delegable to an unlicensed assistant. 
• Assistants used by multiple licensees. 
• Virtual assistants. 

 
According to the 2015 National Association of REALTORS® Member Profile, 18% of 
REALTORS® use at least one personal assistant, and this number has been steadily 
increasing in recent years.  When REALTORS® take on a personal assistant, it’s 
important to be mindful of the legal limitations placed on licensed and unlicensed 
assistants, and have policies in place to ensure compliance with applicable laws.   
 

1. Recommended office policies. 
 
Every broker should adopt a written policy for its brokerage and salespersons relating to 
the hiring and activities of real estate assistants.  Here are a few topics that should be 
addressed in such a policy: 
 

• whether assistants must be licensed, or if they may be unlicensed; 
• what functions an unlicensed assistant may perform; 
• whether assistants must be employees or if they may be independent 

contractors; 
• whether assistants may be employees of the salesperson, the broker, or either 

one; 
• the allowed methods of payment of assistants, particularly licensed assistants, 

who must receive payment from the broker for licensed work pursuant to Minn. 
Stat. § 82.70, subd. 1; 

• directions regarding any required withholding, insurance coverage (including 
health and life (if offered), workers’ compensation, unemployment, and Errors 
and Omissions), treatment of benefits (such as pension, 401k, and profit-sharing 
systems) and other compensation-related issues, and possibly a 
recommendation or requirement for using a payroll service to ensure compliance; 

• any administrative requirements to be imposed, such as filing timesheets or 
submitting paperwork to the salesperson or the broker; and 

• the written agreements that will be required, such as:  
o an employment agreement between the assistant and salesperson who 

employs him/her, or an independent contractor agreement between the 
assistant and the broker or salesperson; and 

o an agreement between the broker and salesperson describing the system 
under which salespersons are permitted to hire assistants, and the lines of 
responsibility and liability for supervision and compensation. 
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2. Employment status and duties delegable to licensed assistants. 
 
Licensed assistants can perform the same services as the salesperson. The main issue 
with licensed assistants is whether the assistant is an employee or an independent 
contractor.  Under Internal Revenue Code § 3508(b)(1), real estate agents are 
considered independent contractors if all of the following is true:  
 

• they are licensed; 
• substantially all of their compensation is directly related to sales output (in the 

form of commissions); and  
• there is a written independent contractor agreement between the broker and the 

assistant or the salesperson and the assistant.  
 

If a licensed assistant is paid compensation, according to Minn. Stat. § 82.70, subd. 1, 
the broker must pay that person directly.  Thus, if a single salesperson is hiring the 
licensed assistant directly, then the salesperson, licensed assistant, and broker should 
enter into an agreement to define the assistant’s relationship to the broker, including 
how and when he or she will be paid by the broker.  See the Department of Commerce, 
Chapter 82, Brokerage Management and Broker Licensee Relationships, and Licensee 
Conduct section for further details. 
 

3. Employment status and duties delegable to an unlicensed assistant. 
 
Until 2004, there were significant limitations on what an unlicensed assistant could do 
under Department of Commerce (“DOC”) Rules and Minnesota law.  While Minn. Stat. § 
82.81, subd. 4, states that a licensee may not engage anyone other than another 
licensee to act on his or her behalf as a broker, salesperson, or closing agent, in 2004, 
the law expanded to allow unlicensed assistants to do some tasks for licensees:  Minn. 
Stat. § 82.73, subd. 3(d) states: 
 

“A broker may allow any unlicensed person, who is authorized by the broker, to 
disclose any factual information pertaining to the properties listed by the broker, if 
the factual information is provided to the unlicensed person in written form by the 
broker representing or assisting the seller(s).”   

 
The DOC has since stated that unlicensed assistants may assist by hosting an open 
house (only if the assistant provides only written materials or reads from a script), 
distribute written material about the property, and take names and phone numbers; 
however, he or she cannot answer questions from consumers, unless the answers to 
those questions are contained within the written materials or other written statement 
from the broker. An unlicensed assistant also cannot draft purchase agreements, take 
buyers on showings, negotiate on behalf of a buyer or seller, or perform any other 
function that a real estate agent traditionally performs in providing a service to the client 
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or customer.  An unlicensed assistant is also prohibited from asking questions of a 
consumer to determine their wants and/or needs. 
 
Unlicensed assistants are usually employees.  First of all, they do not fit within the IRS 
real estate agent-related provisions of Internal Revenue Code § 3508(b)(1), because 
they are not licensed.  Thus, if a broker or salesperson hiring the unlicensed assistant 
wishes to have him or her be an independent contractor, the broker or salesperson will 
be susceptible to the general, more complicated IRS test related to the analysis of 
whether a person qualifies as an independent contractor.  If an unlicensed assistant is 
misclassified as an independent contractor, the employer may be liable for payroll taxes 
and other expenses.  Either way, an independent contractor or employment agreement 
should be entered into between the unlicensed assistant and the broker or salesperson. 
In addition to the decision whether the unlicensed assistant is an employee or an 
independent contractor, if the unlicensed assistant is hired by a salesperson instead of 
the broker, the salesperson, broker, and unlicensed assistant should also have an 
agreement defining the relationship between the broker and the assistant.    
 

4. Assistants used by multiple licensees. 
 
If an assistant works exclusively for a salesperson, the employee or independent 
contractor relationship would normally be between the salesperson and the assistant 
(even though Minnesota law requires that commissions be paid by the broker).  
However, if more than one salesperson uses the assistant, then the employee or 
independent contractor relationship would likely be between the broker and the 
assistant.  In that case, all compensation, whether commission or salary, would likely be 
paid directly by the broker, and salespersons utilizing the assistant would likely 
reimburse the broker.  Accordingly, there should be an employment or independent 
contractor agreement between the broker and the assistant, defining the terms of the 
relationship; and there should be a separate agreement between the broker and 
salespersons, covering compensation, supervision, control and accountability issues. 
 

5. Virtual assistants. 
 
Virtual assistants are independent contractors who work off site (usually at home) and 
are hired by real estate licensees on a project basis.  They typically perform 
administrative duties, such as coordinating services for listings or transactions that have 
an active purchase agreement.  Tasks these assistants might handle include: 
 

• Creating postcards, online postings, web design, or generating other marketing 
materials for the licensee or licensee’s listings 

• Taking phone calls and messages, lead tracking, scheduling appointments, 
maintaining files, and related administrative duties 

• Uploading data and information to various databases 
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• Monitoring deadlines related to a transaction 
 
Virtual assistants can be more beneficial than on-site assistants for accomplishing 
certain goals.  First, they reduce overhead, as they work from home and generally do 
not require (or require less of) the licensee’s office resources.  Also, as independent 
contractors, licensees do not have to pay social security, withhold tax, or provide other 
benefits an employee would enjoy.  They can be hired on a project by project basis, so 
licensees may avoid paying assistants when they do not have work for them.  Finally, 
they give a unique opportunity to hire various assistants to accomplish various jobs in 
which they specialize; for instance, a full-time assistant may be good at many things, 
but may lack the specific computer program knowledge to design marketing materials, 
but a graphic designer could be hired on a project basis to accomplish only the design-
related needs of that licensee. 
 
RESOURCES ON REAL ESTATE ASSISTANTS 
 
Minnesota Statutes 
 
Chapter 82: REAL ESTATE BROKERS AND SALESPERSONS: 
www.revisor.mn.gov/statutes/?id=82  
 
Internal Revenue Service 
 
IRS Code 3508:  https://www.gpo.gov/fdsys/pkg/USCODE-2011-title26/pdf/USCODE-
2011-title26-subtitleC-chap25-sec3508.pdf  
 
National Association of REALTORS® 
 
NAR’s Field Guide on Personal Assistants:  
www.realtor.org/field-guides/field-guide-to-personal-assistants  
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