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CONTRACTS AND MINNESOTA REALTORS® FORMS 
 
In a nutshell: 

• Basic concepts in Contract Law (not real estate-specific). 
o Formation of contracts. 

▪ The Mirror Image Rule and counteroffers.  
o Validity and enforceability of contracts. 
o Contract breach and remedies. 

▪ Implied covenant of good faith and fair dealing. 
• Special considerations for real estate contracts in Minnesota. 

▪ State of Frauds. 
▪ Presentation of offers. 
▪ Withdrawal of offers and deadlines in offers. 
▪ Cancellation of real estate contracts. 

• Residential real estate contract cancellation. 
• Contracts for deed that are already executed and recorded. 
• Commercial real estate contract cancellation. 

• Minnesota REALTORS® Forms. 
▪ Forms Committee. 
▪ List of Residential Forms. 
▪ Copyright of Forms. 
▪ Utilizing the Forms. 

• Complimenting Forms. 
• Tips and common mistakes. 

 
1.  Basic concepts in Contract Law (not real estate-specific). 

 
a. Formation of contracts. 

 
In order to form a contract, two or more parties must agree to a certain course of action 
in exchange for some kind of consideration.  The basic elements of contract formation 
include offer, acceptance and consideration.   
 
There are two main types of contracts:  unilateral contracts, and bilateral contracts.  In a 
unilateral contract, one party makes an offer that is accepted by performance.  An 
example of such a contract would be the unilateral offer of cooperating compensation 
that is typically made on the Multiple Listing Service.  Another commonly known 
example includes rewards (“if you find my dog, I’ll pay you $500”).  In a unilateral 
contract, the consideration for the two parties is different:  it is the promise to perform by 
one party, and the actual performance by the other.  In a unilateral contract, the offer is 
made, and then the contract is formed by acceptance in the form of performance (e.g., 
finding a buyer to purchase the listed property).   
 
The other type of contract, a bilateral contract, is an exchange of promises.  For 
instance, a listing contract and a purchase agreement are both bilateral contracts.  In a 
bilateral contract, the consideration is the mutual exchange of promises – each person 
is receiving a promise in exchange for giving one.  Bilateral contracts generally become 
binding when one person makes an offer to promise to do something, and the other 
person accepts the offer by agreeing to promise something else.   
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i. The Mirror Image Rule and counteroffers.  
 

In either case, the offer and acceptance must be of the same terms (called the “Mirror 
Image Rule”).  Thus, a situation in which one party makes an offer, and the other person 
changes a term, signs the contract and gives it back to the first party they made a 
counteroffer and did not create a binding contract.  Counteroffers are a rejection of an 
offer.  Thus, the second party, who made the counteroffer, has rejected the original 
offer.  The second party cannot then go back and accept the original offer if the first 
party rejects the counteroffer. 
 

b. Validity and enforceability of contracts. 
 

In order for a contract to be valid and enforceable, certain elements must be met: 
 

• Capacity.  Capacity refers to the standing of a person to legally enter into a 
contract.  For instance, individuals who are mentally incapacitated cannot 
typically enter into contracts, because they lack the capacity.  Minors may also 
be considered to lack capacity to enter into a valid, binding contract. 

• Mutual Agreement.  Both parties must agree to the same contract terms.  
Typically, this is called a “meeting of the minds.”  If parties do not have the same 
understanding of the agreement, they are not forming a valid agreement.  Thus, 
the Mirror Image Rule is utilized to make sure that both parties signed the exact 
same document, if the contract was in writing.  

• Plain Language (if leases in Minnesota).  Plain language is always a good 
practice so there is less room for misunderstandings between the parties on 
interpretation of the contract, but in Minnesota, it is required for leases. 

• Performance.  A contract requires performance.  However, there can be a 
condition precedent set such that performance is not due until that condition is 
met.  For instance, a person does not have to pay a commission to the listing 
broker unless the listing broker finds a willing and able buyer for the property.  
Once the condition is met, then performance is required and the contract is 
enforceable. 

• Discharge.  Discharge describes a condition that excuses performance by one 
party.  For instance, if one buyer assigns a purchase agreement to another 
buyer, if the seller does a novation, then, and only then, is the first buyer 
discharged from his or her duties under the purchase agreement. * 

 
*Note on Assignment, Delegation and Novation:  An assignment is a transfer of 
rights or property, or the document by which they are transferred.  A delegation is an 
agreement where a party agrees to be transferred the duties under a contract.  Many 
times, assignment and delegation come together in one agreement called an 
assignment agreement, but licensees should be aware that Minnesota courts do not 
assume there is a delegation of duties if it’s not expressly provided for in the agreement.  
See Minnesota Supreme Court case Meyers vs. Postal Fin. Co. (1979).  In the case of 
an assignment and delegation, the original party (assignor) to the contract would remain 
liable to the other original party.  If the assignor, or delegated assignee failed to perform 
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on the contract, the other party would have the ability to pursue the assignor, while the 
assignor may be ability to pursue the assignee for indemnification if a delegation was 
also made.  If the assignor wanted to remove him or herself from performance of the 
contract and liability related to it entirely, a novation will be needed.  A novation is an 
agreement between the original contract parties that substitutes the one of the original 
parties for another new party.  In a novation, the new party takes over the liability on the 
contract for the former party, so that the former party no long has liability or obligations 
on the contract.    
 
While contracts are generally assignable and delegable in the common law (with some 
exceptions:  where “(1) prohibited by statute; (2) prohibited by contract; (3) or where the 
contract involves a matter of personal trust or confidence” according to Minnesota 
Supreme Court case Travertine Corp. v. Lexington-Silverwood (2004)).  This means 
that a representation contract, in which a client puts personal trust or confidence into a 
specific representative brokerage, cannot be assigned or delegated to another 
brokerage without the client’s assent.  However, a purchase agreement would be 
assignable and delegable, because the parties do not generally care who purchase or 
who sells the property, so long as the transaction occurs (the seller gets paid; the buyer 
gets the property). 
 
When it comes to enforceability of contracts, there are three potential statuses that a 
contract might have:  
 

• Valid.  A valid contract meets all of the necessary legal requirements.  It’s fully 
enforceable in a court of law (or arbitration, if the parties agree).  Additionally, 
even though a contingency in a contract may excuse performance under certain 
circumstances, it does not make a contract invalid. 

• Void.  A void contract that is not valid, regardless of what the parties want.  A 
void contract example would be one with an illegal purpose, such as a contract to 
murder someone (it’s illegal to murder). 

• Voidable.  A voidable contract is a defectively made contract that might still be 
enforceable.  This often occurs when one party does not have capacity to enter 
into a contract, but does so anyway; the contract may not be automatically void, 
but the incapacitated person may have the choice to void the contract, if desired, 
or uphold the contract, if desired.  A common instance would be a 17-year-old 
entering into a contract with an adult with full capacity.  The 17-year-old could 
choose to enforce the terms of the contract against the adult, if the adult 
breaches, or the 17-year-old could elect to void the contract such that the adult 
cannot enforce it upon the 17-year-old.  At common law, generally, contracts for 
necessities cannot be voided, even if a party did not have capacity – this is to 
protect those who provide food, shelter, and other items that an incapacitated 
person would certainly need, from the incapacitated person obtaining the 
necessity and then voiding the contract to avoid payment. 
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c. Contract breach and remedies. 
 
A breach of contract occurs when one party does not fulfil the promise that he or she 
made pursuant to the contract by the time that performance was due.  When a breach 
occurs, the other party has the option to seek various remedies.  Those remedies might 
include rescission, specific performance, or seeking actual damages in a law suit.  
However, only a party to the contract may seek these remedies, as privity of contract (or 
actually being a party to the contract) is typically required in order to pursue legal 
remedies.      
 

i. Implied covenant of good faith and fair dealing. 
 
Minnesota law recognizes an implied covenant of good faith and fair dealing.  This 
means that parties may not, in bad faith, refuse to perform a contractual duty in order to 
hinder the other party’s performance.  In certain circumstances, one party may have an 
ulterior motive (e.g., a buyer or seller wanting to get out of the current contract to enter 
into a new one with better terms or, for a buyer, a more favorable property) that is 
motivating their performance or lack thereof on a contract.  This is not allowable under 
Minnesota law.  See Columbia Cas. Co. vs. 3M Co. (Minnesota Court of Appeals, 
2012); In re Hennepin Cty. 1986 Recycling Bond Litig. (Minnesota Supreme Court, 
1995); Minnwest Bank Cent. vs. Flagship Props. LLC (Minnesota Court of Appeals, 
2004); Prairie Island Indian Cmty. vs. Minn. Dep’t. of Pub. Safety (Minnesota Court of 
Appeals, 2003). 
 
Here are a few potential examples that may (or may not) show a lack of this covenant: 
 

• A buyer cancelling the Purchase Agreement utilizing the Inspection Contingency 
without having done ANY inspection at all.  While the Inspection Contingency is 
broad in its definition of what an inspection might constitute, a buyer must 
genuinely have an objection (no matter how small) to the property to be operating 
in good faith when submitted a cancellation on this basis.  Simply finding a house 
the buyer likes better and wants to buy more would not be enough.  Thus, if the 
buyer has not done any inspection whatsoever, they could not be cancelling on 
that basis.  Note:  this does not mean that the buyer has to hire a professional 
inspector, or even enter the property, necessarily, although this will be a fact-
specific situation. 

• A seller refusing to perform in any way (e.g., lender work orders agreed to, etc.) 
that might hinder the buyer’s ability to get financing, or perform on the Purchase 
Agreement in anyway because the seller simply decided he or she no longer 
wished to sell the property. 

 
Parties seeking relief based on breach of this implied covenant should seek legal 
advice. 
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2. Special considerations for real estate contracts in Minnesota. 
 

a. State of Frauds. 
 
In Minnesota, all agreements to transfer an interest in real property must be done in 
writing.  The only exception is that leases of a length up to one year may be verbal.  
See Minn. Stat. § 513.04. 
 

b. Presentation of offers. 
 
Minnesota real estate licensees must present all written offers to purchase or lease real 
property to the seller or lessor promptly.  Further, the licensee must not present the 
terms of that offer to another prospective buyer prior to discussing them with the seller.  
See Minn. Stat. § 82.71.  Under the REALTOR® Code of Ethics, Article 1, Standard of 
Practice 1-15, this is also true; however, after the offer has been presented, if the seller 
has authorized disclosure of  other offers, and the buyer or cooperating broker inquire 
the REALTOR® must disclose the existence and terms of the offer to the other 
prospective buyer and if asked, whether the other offer is from the listing broker or other 
cooperating brokers. .  
  

c. Withdrawal of offers and deadlines in offers. 
 
If an offer is made, it can be withdrawn at any time prior to it being accepted by the 
other party.  To have final acceptance, both parties must sign the mirror image of each 
other, and each party must have the agreement delivered, so that both are aware of the 
acceptance of each.  If a party wishes to withdraw an offer prior to acceptance, the party 
or the agent should contact the other party or agent in the negotiations and give a 
notification of the withdrawal.  The best way to do so is in writing, so that there is no 
confusion and so that there is proof of the withdrawal.  This is important so that parties 
don’t end up in multiple binding contracts at once, leaving it impossible to perform on 
both.  For instance, a first buyer could sign and accept a counteroffer when the seller 
intended to move on to a new buyer, or that a seller could accept an offer when the 
buyer decided to move on after not hearing from the seller, if no withdrawal is made and 
no rejection was made.  (Keep in mind that a rejection of an offer negates the need for a 
withdrawal.  A rejection can include any type of counteroffer.) 
 
Putting a deadline on the Purchase Agreement when submitting it as an offer is also a 
way to make sure that the offer ends at a time the party is comfortable.  It can put 
pressure on the other party (usually the seller) to accept or answer quickly.  However, it 
can also backfire.  For instance, if a buyer knows the seller will receive multiple offers 
and plans to receive and look at them all on Monday at 5:00 PM, and the buyer puts 
Sunday at 5:00 PM as the deadline, the seller might feel pressure to take the buyer’s 
offer before it expires, but the seller might just let it expire and assume one of the other 
offers will be as good or better.   
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d. Cancellation of real estate contracts. 
 
The method of cancellation of a real estate contract depends on the type of contract that 
must be cancelled.   
 

i. Residential real estate contract cancellation. 
 
Residential real estate contracts in Minnesota can be cancelled in one of several ways: 
 

• Voluntary Cancellation Agreement.  The parties could voluntarily agree to 
cancel a purchase agreement.  Minnesota REALTORS® offers the Cancellation 
of Purchase Agreement form for this use.  In this case, the parties sign the 
Cancellation of Purchase Agreement and decide together how to distribute the 
earnest money.  Upon receiving a fully executed, written agreement between the 
parties, instructing the broker on earnest money distribution, a broker is allowed 
to release the earnest money from his or her trust account pursuant to Minn. 
Stat. § 82.75, subd. 5. 

• Court Order.  The party seeking the cancellation could commence an action in 
court and ask the court to issue an order cancelling the contract.  Once a court 
order is obtained, the broker may release the earnest money in accordance with 
the court order pursuant to Minn. Stat. § 82.75, subd. 5.   

• Statutory Cancellation.  Statutory cancellation under Minn. Stat. § 559.217 may 
be utilized by a party to cancel a purchase agreement when the other party has 
defaulted.  Although it is not required that the party attempt to get a voluntary 
cancellation agreement signed, it is certainly preferable to try that first, as 
statutory cancellation is more expensive and time consuming than a voluntary 
agreement (although less expensive and time consuming than obtaining a court 
order, typically).  The timeframe for obtaining a statutory cancellation is 15 days 
or more, depending on how quickly the notice is served upon the defaulting party.  
It is a legal process and should not be done by real estate licensees.  Rather, 
licensees should refer clients to their legal counsel for help.  There are two types 
of statutory cancellation: 

o Declaratory Cancellation.  In this case, the purchase agreement is 
cancelled by its terms, but the party wants to confirm the cancellation both 
to protect him or herself from any potential claims by the other party and 
wants to settle the issue of distribution of the earnest money.  In the 
Purchase Agreement and related addenda, a declaratory cancellation 
would be used when it states, for example, “If……..then this purchase 
agreement is automatically cancelled.  The parties shall immediately sign 
a Cancellation of Purchase Agreement confirming said cancellation.”  In 
this case, the party serving the cancellation would do so in a manner 
similar to serving a law suit, and afford the defaulting party 15 days’ 
notice.  However, the defaulting party would not have a right to cure, and 
the cancellation would only be stopped by a court order suspending the 
cancellation.  (The non-prevailing party may be liable to pay up to $3,000 
in attorneys’ fees and costs if a court action is commenced.)  Assuming no 
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court order is issued, the earnest money would go to the party who 
commenced the cancellation, upon providing an affidavit of cancellation as 
outlined in Minn. Stat. § 559.217, subd. 7, to the broker holding the 
earnest money. 

o Cancellation with the Right to Cure.  In this scenario, a default occurs, 
but the default does not automatically call for the cancellation of the 
purchase agreement.  The default might be a failure to deliver earnest 
money, or to close on time, for example.  Here, the same process is 
followed for service of notice, but the defaulting party has 15 days to cure 
the default.  If the default is cured, then the agreement is not cancelled.  If 
it is not cured, then the agreement is cancelled, unless a court order 
suspending the cancellation is obtained.  (The non-prevailing party may be 
liable to pay up to $3,000 in attorneys’ fees and costs if a court action is 
commenced.)  The cancellation, if completed, is confirmed with an affidavit 
of cancellation, and the broker holding the earnest money may release the 
earnest money to the party who commenced the cancellation after 
receiving it.   

If both parties have defaulted, and both parties have served a statutory 
cancellation upon the other (sometimes called “dueling cancellations”), then the 
cancellation is in effect as soon as the second party is served with notice.  
However, the earnest money cannot be distributed, as neither party successfully 
completed the statutory cancellation process; thus, the parties must still obtain 
either a written agreement or a court order for the broker to release the earnest 
money. 
 

Please note that pursuant to Minn. Stat. § 82.75, subd. 5, the broker is only permitted to 
release earnest money upon closing of a transaction, upon receiving a fully executed, 
written cancellation agreement, upon receiving a court order, or upon receiving an 
affidavit of cancellation pursuant to Minn. Stat. § 559.217.  Please review the “Trust 
Accounts and Earnest Money” section. 
 

ii. Contracts for deed that are already executed and recorded. 
 

While purchase agreements planning to use contract for deed financing can be 
cancelled in the same way as other residential purchase agreement may be cancelled, 
once the contract for deed has gone through the closing, has been executed, and has 
been recorded with the county recorder or registrar of titles, it must be cancelled 
pursuant to the terms of the contract for deed.  The Minnesota Uniform Conveyancing 
Blank Contract for Deed states that if there is a default by the buyer, the contract may 
be cancelled in accordance with applicable law, which would be cancellation pursuant to 
Minn. Stat. § 559.21 and using the Minnesota Uniform Conveyancing Blank Notice of 
Cancellation for Contract for Deed.  Minn. Stat. § 559.21 is a longer, more cumbersome 
process to obtain cancellation than Minn. Stat. § 559.217.  It generally requires a longer 
notice period.  However, the amount of notice and other procedures for cancellation 
depend on when the contract itself was executed.  If the contract was executed after 
July 31, 1985, for instance, the seller must service a notice on the buyer indicating the 
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default and providing 60 days’ notice, in which time the buyer can either cure the default 
or the contract will be terminated.  In order to cure the default, the buyer has to meet all 
conditions of default, make all payments due and owing at that time, pay the seller’s 
costs for service of notice, and if the contract is executed after August 1, 1999, pay a 
certain amount of the seller’s attorneys’ fees associated with the cancellation.  There 
are specific other procedural provisions in the statute that must also be followed. 
 
However, there is an alternative remedy in the Minnesota Uniform Conveyancing Blank 
Contract for Deed Addendum that, if elected by the parties at the time the contract for 
deed is executed, allows for an Alternative Acceleration Remedy in which the seller may 
accelerate the loan rather than cancel it.  If the Alternative Acceleration Remedy is 
elected, then it would be the seller’s recourse if the buyer is in default rather than 
cancellation. 
  

iii. Commercial real estate contract cancellation. 
 

Commercial contracts may be cancelled based on the agreement of the parties (in 
writing, pursuant to the Minnesota REALTORS® forms), or the provisions of Minn. Stat. 
§ 559.21 may be followed.  It is also possible cancel a commercial real estate contract 
by starting an action in court and ultimately obtaining a court order cancelling the 
contract. 

 
3. Minnesota REALTORS® Forms. 

 
Although there are no legally prescribed forms for real estate in the State of Minnesota, 
as a service to its members, the Minnesota REALTORS® publishes many real estate 
forms.   
 

a. Forms Committee. 
 

These forms are produced and edited by the Minnesota REALTORS® Forms 
Committee, which is made up of volunteers that are members of the organization.  
Committee members tend to have varying areas of expertise, come from various urban 
and rural locations around the state, and be a mix of brokers, salespersons, and even 
attorneys.  However, Forms Committee members are selected after application to the 
Leadership Team of the Minnesota REALTORS® and chosen for the Committee for 
one-year terms.  This Committee considers changes in the law, changes in real estate 
practice, and other factors in drafting and editing its forms.  Typically, forms changes 
are released once per year, and the Minnesota REALTORS® discusses the changes in 
the REsource Magazine, in its classes, and in other ways. 
 

b. Copyright of Forms. 
 
The Minnesota REALTORS® has registered copyrights for all forms in which it has 
substantially created the form’s contents.  Minnesota REALTORS® licenses the use of 
its forms to its members for their use in their real estate practice.  Members may 
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reproduce, copy, and distribute the forms as necessary for use within their real estate 
brokerage practice.  Those who are not Minnesota REALTORS® are not licensed to 
utilize the Minnesota REALTORS® forms, unless as a part of a transaction with a 
Minnesota REALTOR® member, and its copyright will be enforced.   
 
Minnesota REALTORS® allows brokerages to place their own logos in the top left 
corner of the forms and may utilize a “footer” at the bottom of the Forms to place non-
contractual disclosures.  No other information, marks or symbols may be added to the 
Forms and the pre-printed text and format of the forms may not be modified in anyway 
without removing the MNAR logo and copyright information, as the form will no longer 
be the approved Minnesota REALTORS® form.  The complete forms policy is available 
on the Minnesota REALTORS® website. 
 

c. Utilizing the Forms. 
 

i. Complimenting Forms. 
 
The Minnesota REALTORS® created the forms library to be one cohesive body of 
forms.  The forms work together, and if they conflict, typically state which form 
supersedes the other.  Many of the forms are discussed in this Desktop Reference 
Guide in various places where they apply.  The titles are intended to help guide 
REALTORS® in which forms work together.  Generally, keep in mind that documents 
with “Addendum” in the title are intended to be utilized with a primary document, such 
as a Purchase or Lease Agreement.  Addenda are to be executed along with the 
primary document and are incorporated as a part of the original agreement.  Thus, they 
should be numbered as part of the primary document utilizing the page numbers.  
Documents with “Amendment” in the title are intended to be used with a primary 
document as well; however, Amendments should not be executed at the same time as 
the primary document.  These documents are executed after the execution of the 
primary document in order to change the original contractual terms.   
 

ii. Tips and common mistakes. 
 

Here are a few tips to ensure a problem-free transaction when using the Minnesota 
REALTORS® forms: 
 

• Read the forms thoroughly.  For each transaction, make sure you thoroughly 
review the template language.  The forms guide users as to what other forms 
might need to be utilized upon answering certain questions in the primary form.  
For instance, the Purchase Agreement has boxes to check if certain 
contingencies are going to become part of the agreement.  If so, the Purchase 
Agreement prompts users to go and fill out an appropriate corresponding 
Addendum.  The same is true for the Minnesota REALTORS® Disclosure 
Statements.  If the answer to a question is “no,” then that might be all that is 
required; however, if the answer to the question is “yes,” the disclosure statement 
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might prompt the user to find a further, more comprehensive disclosure in order 
to meeting Minnesota disclosure law requirements. 

• Fill out forms thoroughly.  The Minnesota REALTORS® forms are not meant to 
be partially filled out.  Doing so may have unintended legal consequences.  Read 
the forms thoroughly and make sure to answer each question that is asked, and 
fill in each blank with an applicable answer. 

• Do not cross out and initial next to changes.  When changing the terms of a 
Purchase Agreement or other primary document, utilize the “other” section at the 
bottom rather than crossing out and initialing within the document, or utilized a 
blank Addendum to write in changes.  Make sure to note that the other terms 
written in supersede any previously written terms that conflict.  When presenting 
a counteroffer to a Purchase Agreement, do not cross out and initial counteroffer 
terms.  Rather, use the Addendum to Purchase Agreement:  Counteroffer to 
make any changes; it rejects the other party’s offer and the changes in the new 
offer automatically supersede any terms originally written in the Purchase 
Agreement if they conflict with the terms of the Addendum.  Changes that are 
made to the original Purchase Agreement in the form of crossing out and 
initialing lead to problems such as not getting everyone’s initials, not being able 
to read the small writing in the margins, and other issues.   

• Do a counteroffer properly.  Both buyers and sellers can write offers, although 
it is more common that buyers do.  If Party A fills out a Purchase Agreement, and 
Party B would like to counteroffer, the Addendum to Purchase Agreement:  
Counteroffer should be used.  Mechanically, the parties should follow these steps 
to properly execute an agreement: 

o Party A makes an offer on the Purchase Agreement.  Party A should sign 
the Purchase Agreement and deliver it to Party B (through the parties’ 
licensee representing or assisting them). 

o Party B wants to change the price, so Party B should check the box on the 
last page of the Purchase Agreement, indicating it is subject to an 
Addendum to Purchase Agreement:  Counteroffer.  Then Party B should 
fill out the Addendum to Purchase Agreement:  Counteroffer with the new 
price.  Finally, Party B should sign both the Purchase Agreement and the 
Addendum to Purchase Agreement:  Counteroffer and return both to Party 
A (through the parties’ agents) for consideration. 

▪ Note:  Many persons in the position of Party B are afraid to sign the 
Purchase Agreement document because they believe that it will 
create a binding document with no evidence of the counteroffer.  
This is not true because of the checkbox on the Purchase 
Agreement that it is subject to the Addendum to Purchase 
Agreement:  Counteroffer. 

o If Party A accepts the new price, Party A should sign the Addendum to 
Purchase Agreement:  Counteroffer.  Once both the Purchase Agreement 
and the Addendum to Purchase Agreement:  Counteroffer are signed by 
both parties, there is a fully executed Purchase Agreement.  (It must still 
be delivered to have final acceptance.) 
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• Final Acceptance occurs when both parties have signed everywhere they 
need to and a copy of the fully executed agreement has been delivered to 
each party.  Per the contractual terms of the Minnesota REALTORS® contracts, 
in order to have final acceptance, both parties must sign the agreement, and a 
copy of the signed agreement must be delivered to the parties.  This is to make 
clear to both parties that they are now subject to a binding agreement.   

• Utilize the Seller’s Contributions to Buyer’s Costs section of the Purchase 
Agreement with appropriate expectations.  This section is meant to provide 
the buyer an opportunity to ask for the seller to pay some of the additional costs 
associated with purchasing the property.  The parties may elect to choose a flat 
dollar amount, or a percentage of the sale price or mortgage amount.  Listing 
agents should counsel sellers that that the money pledged can only be used for 
costs allowed by the lender, and that it’s possible that the money pledge may not 
be used up (in which case the seller would not have to pay it).  However, 
typically, buyers are able to utilize all of the funds and the sellers should not plan 
to keep any of the money.  This is because buyers can utilize the funds to pay all 
sorts of traditional closing costs, and may be able to use them to purchase 
mortgage discount points, or even pay a buyer’s representative commission that 
is not paid through cooperating compensation.  Keep in mind that certain types of 
mortgages have certain caps on contributions to a buyer’s costs, so anything 
above that cap will not be allowed if there is financing involved in the transaction.  
For cash sales, there is no cap. 

• To protect clients, properly document back up offers.  If there is a finally 
accepted purchase agreement on a property, then entering into another 
purchase agreement without treating it as a back up offer is very risky for a seller 
and may have severe legal consequences, as a house cannot be sold to two 
different buyers at once.  If a seller anticipates that a valid purchase agreement 
will be cancelled or fall through, or even if the seller just wants to have a back up 
offer just in case, the seller can utilize the paragraph on the second page of the 
Purchase Agreement that makes the second purchase agreement contingent 
upon cancellation of a previously written purchase agreement.  If a REALTOR® 
utilizes this section, he or she should make sure to consider the number of days 
necessary to obtain a cancellation, if one is anticipated.  That timeframe should 
be several days more than 15 days, in case a statutory cancellation is needed, 
so that there is time to obtain an attorney and serve the cancellation properly.  
Although in many cases, people see sellers utilizing contingency upon 
cancellation of a previously written agreement, buyers may also use it if they 
have another valid purchase agreement that has not been cancelled.  This might 
happen, for example, in a market with low inventory when a buyer decides to 
cancel a current valid purchase agreement based on an inspection or other 
issue, but wants to enter into a purchase agreement for a new house before they 
have obtained a cancellation on the previously written purchase agreement.   

• Understand the meaning of the written statement referenced in the 
financing contingency section.  In the financing contingency section, there are 
generally two options for the parties to choose: 1) the buyer has until closing to 
satisfy the contingency, and the earnest money can be directed to the buyer or 
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seller (at the parties’ election) at closing if the buyer fails to secure financing; or 
2) the buyer has until a certain agreed upon date to provide a written statement 
to the seller indicating that the loan is approved (and whether that is subject to 
any conditions) and that going forward, the buyer is willing to risk her earnest 
money. By providing the written statement, the buyer is stating she will lose her 
earnest money if the closing does not occur; however, the buyer will still be 
excused from performance (actually purchasing the property) if she is unable to 
finalize her financing – the contingency does not go away entirely. If the buyer 
fails to provide the written statement by the deadline, the seller has the right to 
cancel at any time after that. If no written statement is provided and the closing 
date comes, then the Purchase Agreement is automatically cancelled.   

 
RESOURCES ON CONTRACTS AND MINNESOTA REALTORS® FORMS 
 
Minnesota Statutes 
 
82.71:  https://www.revisor.mn.gov/statutes/?id=82.71  
82.75:  https://www.revisor.mn.gov/statutes/?id=82.75  
513.04:  https://www.revisor.mn.gov/statutes/?id=513.04  
559.21:  https://www.revisor.mn.gov/statutes/?id=559.21  
559.217:  https://www.revisor.mn.gov/statutes/?id=559.217  
 
Minnesota Department of Commerce (Uniform Conveyancing Blanks) 
 
Contract for Deed:  
https://www.cards.commerce.state.mn.us/CARDS/security/search.do?method=showPo
up&documentId=%7bE9A9E4E2-294F-4D8C-B77F-
5149D00606A9%7d&documentTitle=45543&documentType=7  
Contract for Deed Addendum:  
https://www.cards.commerce.state.mn.us/CARDS/security/search.do?method=showPo
up&documentId=%7bBC5B651E-157C-4268-8CBE-
F11BBD23E32B%7d&documentTitle=45545&documentType=7  
Notice of Cancellation of Contract for Deed:  
https://www.cards.commerce.state.mn.us/CARDS/security/search.do?method=showPo
up&documentId=%7b5A438CD7-8B92-414B-BEB2-
B99402DF9825%7d&documentTitle=342233&documentType=7  
 
Minnesota REALTORS® 
 
Forms Policy:  http://www.mnrealtor.com/viewdocument/forms-policy-1   
 
National Association of REALTORS® 
 
Code of Ethics:  http://www.realtor.org/sites/default/files/policies/2016/2016-NAR-Code-
of-Ethics.pdf  
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