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AGENCY AND COMPENSATION 
 

In a nutshell: 
• Four types of agency relationships in Minnesota. 

o Seller or Landlord’s Broker. 
o Buyer’s or Tenant’s Broker. 
o Dual Agent. 

▪ Subagency versus dual agency. 
o Facilitator. 

• Agency relationships disclosure.    
• Agency representation and fiduciary duties.  

o Confidentiality survives representation/facilitation. 
• Identity of the client. 

o Companies as clients. 
• Relationship between agency and compensation. 

o Compensation sources. 
• Transfer of salespersons to another brokerage. 
• Interference with exclusive business relationships.   
• Licensees as parties. 
• One Time Showing Contracts do not create agency. 
• Agents are not attorneys. 
• Agency education is required for license renewal.   

 
 

1. Four types of agency relationships in Minnesota. 
 

Agency relationships are specific to a broker rather than a salesperson.  Contracts 
required by Minn. Stat. § 82.66 must be entered into with the broker, even if a specific 
salesperson intends to carry out all of the duties given to the broker in the agency 
relationship.  Thus, if one salesperson in a brokerage is one type of agent to a client, 
then all of the other salespersons owe that client the same duties.  
 

a. Seller or Landlord’s Broker. 
 

A seller or landlord’s broker is the broker who has listed a property for the owner and is 
representing them in an agency relationship.  He or she represents only the seller or 
landlord.  Any salesperson working under the broker representing the seller or landlord 
is the agent of the seller or landlord, regardless of whether that salesperson is 
specifically responsible for that property.  Seller’s brokers owe seller all of the fiduciary 
duties due in an agency relationship, as described below in “Agency representation and 
fiduciary duties.”  A listing contract, must be in writing and contain the elements outlined 
in Minn. Stat. § 82.66.  (Note that a facilitator relationship can be created by utilizing the 
elements of  Minn. Stat. § 82.66, so to be a seller’s agent, the agency relationship must 
be stated in the agreement.) 
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b. Buyer’s or Tenant’s Broker. 
 

A buyer or tenant’s broker represents and acts in the best interest of the buyer or tenant 
only.  As with a listing contract, a written buyer’s representation contract pursuant to 
Minn. Stat. § 82.66, formally establishes the buyer’s agent relationship.  (Note that a 
facilitator relationship can be created by utilizing the elements of  Minn. Stat. § 82.66, so 
to be a buyer’s agent, the agency relationship must be stated in the agreement.)  

 
c. Dual Agent. 

 
A dual agent represents both the seller or landlord and the buyer or tenant in the same 
transaction.  Dual agency is tied to the broker, so a dual agency situation is created if 
one person with the brokerage represents both parties of a transaction or  if two 
different salespersons working under the same broker represent both parties of a 
transaction. In a dual agency, all licensees are deemed to represent both the seller or 
landlord and buyer or tenant. This relationship requires full disclosure and informed 
consent of both parties. Dual agents have a limited role, must not advocate or negotiate 
for either party, and must not act to the detriment of either party. 
 

i. Subagency versus dual agency. 
 

Subagency is no longer permitted in Minnesota.  Subagency situations would occur 
when the listing broker offers cooperation/compensation to other brokerages 
conditioned on the fact that the cooperating broker/agents represent the seller and owes 
fiduciary duties to the seller in the transaction.   
 
Dual agency situations involve only one real estate brokerage.  This scenario occurs 
when the buyer and seller involved in a real estate transaction are both under 
representation agreements with the same real estate brokerage.  In this case, the 
broker and all salespersons with that brokerage owe fiduciary duties to both the buyer 
and seller; however, Minnesota law also clarifies that the salespersons and broker can 
take no action that is detrimental to either party in the transaction.  This means the 
agent(s) should not advocate for one side over the other.  Keep in mind, though, that 
agents must still follow other applicable law, so if, for instance, a material fact must be 
disclosed by the agent, or if another offer is submitted on a property that is from a buyer 
other than the broker’s, the broker must, as the listing agent, submit the offer to the 
seller.  See Minn. Stat. § 82.71, subd. 1 and Code of Ethics Article 1, Standard of 
Practice 1-6 for more. 

 
d. Facilitator. 

 
A facilitator is a real estate licensee who performs services for a buyer or tenant, a 
seller or landlord, or both in a transaction.  Facilitators may perform services for 
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customers, but do not represent them. Facilitators are bound by license law and 
common law, but owe only the fiduciary duty of confidentiality unless other fiduciary 
duties are agreed to between licensee and customer.  A brokerage may be a facilitator 
for both parties to a transaction, in which case the brokerage does not represent either 
party.  However, the salesperson or brokerage may NOT be a facilitator for one party 
and represent the other as either a seller’s broker or buyer’s broker.   Per Minn. Stat. § 
82.67, if a facilitator working with a buyer shows a property the facilitator has listed as a 
seller’s broker, then the facilitator acts as a seller’s broker only for that transaction.  
Conversely, if the facilitator is working with a seller and represents a buyer, the 
facilitator must act as a buyer’s broker in the transaction.  Additionally, although 
Minnesota law provides that licensees default to being a facilitator for customers, it is 
important to enter into a facilitator services agreement to ensure clarity in the services to 
be provided and compensation to the licensee. 
 

2. Agency relationships disclosure.    
 

Under Minn. Stat. § 82.67, the statutory form entitled Agency Relationships in Real 
Estate Transactions must be presented to a buyer, tenant, seller and landlord at the 
agent’s first substantive contact with that person regarding any real estate transaction 
involving residential property.  Residential property is defined as a property occupied by, 
or intended to be occupied by, one to four families as their residence.  First substantive 
contact occurs, generally, when a consumer has started discussing his or her price, 
terms or motivation.  This means it should be given to buyers, tenants, seller, and 
landlords, regardless of whether the licensee intends to represent the party.  For 
example, the agency disclosure should even be given to a party who intends to 
represent themselves as a buyer by the listing agent of a property, to explain that the 
listing agent is not that buyer’s agent.  Furthermore, agency disclosure should be given 
to investors in residential real property, even though an investor purchase might 
otherwise be viewed as commercial in nature, because it’s a purchase of residential 
property.  However, licensees are not required to give the Agency Relationships in Real 
Estate Transactions form in commercial property transactions.   
 
The Minnesota REALTORS® Agency Relationships in Real Estate Transactions form is 
substantially the same as the statutory form and may be used to assist REALTORS® in 
making these statutorily required disclosures.  Although licensees are required to 
present the form, they are not required to obtain a signature.  The signature line is 
available only to provide an acknowledgement that the consumer has been presented 
with their agency relationship options.  If a consumer is unwilling to sign the form, 
licensees may want to make a note of the refusal, along with the date and time the form 
was presented to the consumer, for the licensee’s file and provide a copy to the 
consumer.  Some consumers are afraid that signing the form would create an agency 
relationship; however, this is not the case, and perhaps explaining this will help the 
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consumers understand that it is okay to sign the form.  An agency representation 
relationship can only created by following the steps outlined in Minn. Stat. § 82.66.   
 

3. Agency representation and fiduciary duties.  
 
If a customer enters into a valid listing contract to be a seller’s broker, or buyer 
representation agreement to be a buyer’s broker, pursuant to Minn. Stat. § 82.66 with a 
licensee, that broker and salesperson become an agent for that person (now a “client”). 
The licensee acts as a facilitator until the customer enters into a representation 
agreement or unless the broker or salesperson is representing another party.  (Note that 
in a seller’s facilitator relationship, if the seller’s property is listed, a written listing 
contract with the elements of Minn. Stat. § 82.66 must still be utilized.  Also note that if 
the facilitator intends to receive compensation from a buyer or seller, a written 
agreement is also necessary for that purpose.)  When an agency representation is 
created, all of the fiduciary duties of agency are owed to that client.  The fiduciary 
duties, as prescribed, verbatim, by Minn. Stat. 82.67, subd. 3, are as follows:   
 

• Loyalty-broker/salesperson will act only in client(s)' best interest. 
• Obedience-broker/salesperson will carry out all client(s)' lawful instructions. 
• Disclosure-broker/salesperson will disclose to client(s) all material facts of 

which broker/salesperson has knowledge which might reasonably affect the 
client's use and enjoyment of the property. 

• Confidentiality-broker/salesperson will keep client(s)' confidences unless 
required by law to disclose specific information (such as disclosure of 
material facts to Buyers). 

• Reasonable Care-broker/salesperson will use reasonable care in performing 
duties as an agent. 

• Accounting-broker/salesperson will account to client(s) for all client(s)' 
money and property received as agent. 
 

a. Confidentiality survives representation/facilitation. 
 

Confidentiality is a fiduciary duty that is owed even after the representation or facilitation 
ends.  Licensees may not share confidential information gained when they were working 
for the consumer with any other person, during or after the representation or facilitation 
ends.  For instance, if an agent has represented one party to a real estate transaction in 
the past, but that relationship no longer exists, the agent still has the duty to keep 
confidential the information that the party shared with the agent and may not share it.  
Information regarding price, terms and motivation must be kept confidential pursuant to 
Minn. Stat. § 82.66 and Standard of Practice 1-9 of Article 1 of the Code of Ethics.   
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However, keep in mind that if a salesperson is working with a buyer as a facilitator, and 
the buyer decides to purchase a property listed with the salesperson’s brokerage 
(broker is a seller’s broker), the salesperson must default to be a seller’s broker; 
however, any confidential information gathered from the buyer by the salesperson prior 
to defaulting to a seller’s broker, must remain confidential.  Anything the buyer says 
from that point forward and with respect to that seller’s property, would not be 
confidential and could be disclosed to the seller. 

 
4. Identity of the client. 

 
 It is important for licensees to understand who the client is in each transaction.  For 
instance, a client might be an elderly record property owner, even though that owner 
has requested the broker/salesperson include her adult child in all communications with 
the licensee.  In that case, the client, who is owed the fiduciary duties, is the owner – 
not the adult child.  Therefore, the licensee should be receiving instructions from and 
acting in the owner’s best interest, even if it diverges from the adult child’s.   
 

a. Companies as clients. 
 
Another situation in which confusion as to the identity of the client comes up is when a 
company is involved instead of an individual, or when the client starts out as an 
individual, but subsequently the individual forms a company and wants to purchase 
property in that company’s name.  It may be that the interests of the company are 
divergent from the interest of the client.  It’s important to put the name of the actual 
client in the representation contract and keep that client’s interests in mind.  If an 
individual is in a representation contract, but the individual wants a company to be the 
buyer on a purchase agreement, the licensee should explain that the licensee does not 
represent the company and consider entering into an agreement with the company 
instead.  If the individual client wants to write a purchase agreement and place the 
name of a company that has not yet been formed as the buyer, the licensee should 
explain that this should be avoided and the client should seek legal advice.  It may 
defeat one of the purposes of formation of the company (to limit an individual owner’s 
liability) because it may allow for piercing of the corporate veil.  Furthermore, a licensee 
who allows a non-existent company to enter into a purchase agreement may be liable 
for misrepresentation under Minn. Stat. § 82.81, subd. 12, and the Code of Ethics.  Not 
having the appropriate party enter into a representation contract may also affect any 
argument for that agent being the procuring cause of a sale, if seeking cooperating 
compensation.  See the section below entitled, “Code of Ethics and Standards of 
Practice of the National Association of Realtors®:  Unethical Conduct, Realtor® 
Commission or Compensation Disputes and Procuring Cause” for more information.   
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5. Relationship between agency and compensation. 
 
In Minnesota, licensees must have a written agreement to bring a civil action for 
payment of compensation.  See Minn. Stat. § 82.85.  They must also have disclosed the 
person’s agency relationship to the parties to the transaction, as required by Minn. Stat. 
§ 82.67. However, there is no requirement to be a seller’s broker or buyer’s broker to 
receive compensation under a written agreement.  Minnesota REALTORS® has a 
series of Facilitator Services Agreements that entitle REALTORS® to compensation 
without being a seller’s broker or buyer’s broker. The other consideration for 
compensation issues is whether cooperating compensation has been offered to a 
buyer’s agent or facilitator from a listing agent (on the MLS or otherwise). If cooperating 
compensation is offered to a buyer’s agent only, the broker (or salesperson) working 
with the buyer must have a signed agreement for representation (even if no 
compensation is promised from the buyer). If cooperating compensation is offered to 
facilitators as well, it’s possible to be paid without a written agreement or any other 
contract from the buyer, assuming the broker (or salesperson) is the procuring cause. 
  

a.  Compensation sources. 
 
Compensation for licensees can be earned in a few ways: 
 

• Compensation paid directly from a client/party to a transaction.  A licensee 
can be paid by a client or customer through a representation or facilitation 
contract, or potentially by the other party to the transaction, through a separate 
agreement (e.g., a buyer’s side licensee being paid by the seller through a One 
Time Showing Contract).  

o Listing Broker Compensation Pursuant to Listing (Agency or 
Facilitator) Contracts.  A licensee can be paid by a client or customer 
through a representation or facilitation contract with the seller.  The 
Minnesota REALTORS® listing contract state that compensation will be 
owed if the seller sells or agrees to sell during the term of the contract, or 
if the seller refuses to sell on the terms specified in the contract (e.g., a full 
price offer plus any additional terms named in the contract).  This means 
that even if a seller decides not to take a full price offer (which is the 
seller’s prerogative), the licensee can still be paid for his or her efforts in 
marking the property and procuring an adequate buyer.   

▪ Protective Lists.  With respect to a seller, these lists are lists of 
specific prospective buyers (names and addresses) the listing 
broker believes he or she has procured during the contract term.  If 
a protective list is provided to a seller within 72 hours of 
cancellation or expiration of the contract, a listing broker can ensure 
that if the seller sells to one of those buyers, the listing broker will 
still be entitled to compensation based on the fact that he or she 
procured the buyer.  The only exception to this is when a seller 
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enters into a new listing broker’s agreement with a different 
licensee.  In this case, legislators determined that consumers would 
not be liable to pay two commissions.  This is based on the 
reasoning that licensees should be protected from situations in 
which sellers try to exclude licensees from a deal to avoid paying a 
commission, but not from situations in which sellers determined that 
they wanted representation from a different licensee and were 
willing to pay. 

o Buyer’s Broker Compensation Pursuant to Buyer Representation or 
Facilitator Contracts.  If a buyer’s broker enters into a written contract for 
representation or facilitation utilizing the Minnesota REALTORS® forms, 
the form will specify what compensation is owed and what triggers the 
compensation to be earned.  Typically, the buyer’s broker will come to an 
agreement on an amount (dollar amount and percentage amount) of the 
sales price of the purchase to be used as the compensation to the broker.  
Even if the broker intends to seek cooperating compensation from a listing 
broker, this agreement allows the buyer’s broker to see direct 
compensation from the buyer if the listing broker is not offering 
compensation, or if the buyer’s broker did not procure the sale.  The 
buyer’s broker and the buyer can determine whether any cooperating 
compensation will reduce the buyer’s responsibility to pay the broker 
directly.  Buyer’s brokers should be aware that place a “0” in the 
compensation owed section will result in no payment due from the buyer, 
even if the buyer’s broker does NOT receive cooperating compensation.  
The risk is that the buyer’s broker might work for free if the buyer chooses 
a property in which compensation is not offered, or if the buyer’s broker is 
not ultimately considered the procuring cause of the sale.  Unlike 
cooperating compensation and the procuring cause standard, the buyer 
contracts state only that the buyer must purchase a property as described 
in the contract during the term of the contract for compensation to be 
owed.  Thus, a buyer’s broker may be able to recover compensation from 
the buyer directly if the broker is not the procuring cause (including 
circumstances in which the buyer keeps the buyer’s broker out of the loop 
and buys a property without his or her knowledge).  Because 
compensation is owed if the buyer purchases during the contract term, 
regardless of the other factors related to broker assistance and procuring 
cause, buyer brokers are able to ensure compensation by having this type 
of written agreement. 

▪ Protective Lists.  With respect to a buyer, these are lists of 
specific properties that were brought to the attention of the buyer or 
shown to the buyer during the term of the contract.  If a protective 
list is provided to a buyer within 72 hours of cancellation or 
expiration of the contract, a buyer’s broker can ensure that if the 
buyer purchases a property on the list, the buyer’s broker will still 
be entitled to compensation based on the fact that he or she 
introduced the buyer to the property.  The only exception to this is 
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when a buyer enters into a new buyer broker’s agreement with a 
different licensee.  In this case, legislators determined that 
consumers would not be liable to pay two buyer’s broker fees.  This 
is based on the reasoning that licensees should be protected from 
situations in which buyers try to exclude licensees from a deal to 
avoid paying a commission, but not from situations in which buyers 
determined that they wanted representation from a different 
licensee and were willing to pay. 

o One Time Showing Contracts.   These contracts do not form any kind of 
agency relationship or fiduciary duties between the seller and the buyer’s 
broker.  These contracts are simply compensation agreements.  Buyer’s 
brokers may choose to request compensation that might have been 
anticipated to be received from a cooperating listing broker on a for sale 
by owner property to avoid having their own client pay for their services.  
This can be in the buyer’s best interest, and should be discussed with the 
buyer prior to entering into the agreement for compensation from the 
seller. 

• Compensation paid by a cooperating broker.  Cooperating compensation is 
often earned when a buyer’s agent or facilitator is offered compensation through 
a unilateral offer of compensation in exchange for procuring the buyer in a sale.  
However, brokers may agree to provide compensation directly through a 
separate agreement, and they may also modify previous offers of compensation 
by agreement.  The Minnesota REALTORS® buyer representation and 
facilitation contracts contemplate whether the buyer and the licensee want to 
reduce the amount of compensation owed directly by the buyer to the licensee by 
the amount of cooperating compensation received from the listing licensee.  In 
this way, it is relatively common that buyers avoid paying out-of-pocket for their 
buyer’s representation or facilitation, or at least have a reduced responsibility.  
However, this is completely up to the buyer and the licensee to determine.  
Compensation from a 

• Compensation in the form of a referral fee.  This type of compensation is 
allowed by Minn. Stat. § 82.70 and it typical in situations in which the licensee 
does not actually represent a party to the transaction, but rather, connects that 
party to another qualified licensee.  This is typical in situations where the licensee 
is referring a party who wants to purchase in another state or locale in which they 
are not licensed or competent, or referring a party to another qualified licensee 
who wants to purchase a type of property or do a type of transaction with which 
the referring licensee is familiar. 

 
6. Transfer of salespersons to another brokerage. 

 
The transfer of a salesperson, who has been working with a client, to another brokerage 
does not invalidate an exclusive listing contract, buyer representation contract, or 
facilitator services agreement with the original brokerage.  Unless stated otherwise in an 
independent contractor agreement and agreed upon by the client, the brokerage retains 
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the client with whom the brokerage is under contract.  If a client wanted to go with that 
salesperson to his or her new brokerage, the client would need to get the salesperson’s 
former brokerage to cancel the current exclusive agreement so that a new agreement 
could be entered into with the new brokerage.  If representation is transferred from the 
former brokerage to the new brokerage, either one representation contract should be 
ended and a new one should begin, or an agreement should be executed among the 
brokerages and the agent, assigning the representation agreement and dealing with all 
issues related to the transfer and obtaining all parties’ consent to the same.   An 
attorney should be consulted in drafting this agreement, which might include an 
indemnification or hold harmless provision, working out which brokerage will be liable 
for which part(s) of the transaction and that the responsible brokerage will ensure that 
the other brokerage is protected from claims related to its own responsibilities.  It might 
also include information regarding procuring cause, referral fees, and other 
compensation issues.  Remember, the salesperson’s new brokerage also has to be 
willing to take on the new client.  The client should be in agreement, and any change of 
terms to the representation contract terms, if any, should be worked out.  Note that in 
the sale of a brokerage business to another brokerage, or in a merger circumstance, a 
transfer of clients would work much the same way and must include the clients’ consent.  
In all cases, the former brokerage, or the salesperson (if the brokerage retains the 
representation), would still retain the duty of confidentiality to the former client.  See the 
section on “Department of Commerce, Chapter 82, Brokerage Management and Broker 
Licensee Relationship and Licensee Conduct” for more information on transfer of 
brokerages. 
 

7. Interference with exclusive business relationships.   
 
A licensee must inquire of the seller, landlord, buyer or tenant whether an exclusive 
contract for representation or assistance exists before entering into any discussions with 
that person. A licensee may discuss and negotiate the terms of a future listing 
agreement, buyer or tenant representation agreement or facilitator services contract 
directly with a seller, landlord, buyer, or tenant knowing that that person has an 
exclusive written contract for representation or assistance with another broker as long 
as the consumer initiates the conversation.  However, the licensee MAY NOT enter into 
a contract until after the existing exclusive contract expires.  See Minn. Stat. § 82.81, 
subd. 9 and Code of Ethics, Article 16 for more information.   
 

8. Licensees as parties. 
 
Licensees may represent themselves in the sale or purchase of their own property 
(under the terms and policies set forth by their broker).  If this is done, Code of Ethics, 
Article 4, and Minn. Stat. § 82,68, subd. 2 require that the licensee disclose that he or 
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she is a principal in the transaction and this should be done in writing prior to the time a 
purchase agreement is signed.   
 

9. One Time Showing Contracts do not create agency. 
 
Minnesota REALTORS® provides a form called the One Time Showing Contract for 
both lease and purchase of real property.  This contract allows a salesperson working 
with a buyer to contract with a seller to allow the buyer to view the property and be 
compensated by the seller if that buyer purchases the property.  This contract does not 
establish any agency relationship with the seller.  However, agents should be cautious 
in how the document is presented to avoid the seller being led to believe that he or she 
is represented.  Additionally, the agent should always present the Agency Relationships 
Disclosure required by Minn. Stat. § 82.66. 
 

10. Agents are not attorneys. 
 
Agents often find themselves in the middle of transactions in which the buyer(s) and 
seller(s) are in conflict.  Because the clients trust their agents, and the agents are 
knowledgeable in the area of real estate, and sometimes real estate law as a result, 
clients often ask their agents what they should do or what might happen.  Agents are 
prohibited from giving legal advice or practicing law in any way by Minn. Stat. § 481.02 
and Article 13 of the Code of Ethics.  Thus, agents should not hesitate to refer their 
clients to an attorney to protect both themselves and their clients. 
 

11. Agency education is required for license renewal.   
 

The primary broker, as defined in Minn. Stat. § 82.55, subd. 15, must certify, through 
the online renewal process of the Minnesota Department of Commerce, that the 
licensee has completed at least 1 hour of agency law education within the 2 years prior 
to each license renewal. Real estate salespersons and real estate brokers engaged 
solely in the commercial real estate business are exempt from this requirement.  See 
Minn. Stat. § 82.61 and the “Department of Commerce, Chapter 82, Brokerage 
Management and Broker Licensee Relationships, And Licensee Conduct” section below 
for more details. 
 
RESOURCES ON AGENCY  
 
Minnesota Statutes 
 
82.66:  Representation Contracts:  https://www.revisor.mn.gov/statutes/?id=82.66  
82.67: Agency Disclosure Requirements: www.revisor.mn.gov/statutes/?id=82.67 
82.81:  Exclusive Agreements and interference with the same:  
https://www.revisor.mn.gov/statutes/?id=82.81  
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