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In 1995, the Michigan Legislature ap-
proved the most extensive revisions to the
Michigan Mental Health Code since the
original code was passed as Act No. 258
of the Public Acts of 1974. The revisions
were passed into law as 1995 PA 290.

While the amendments cover a wide
range of issues, the present article focuses
on the implications of the new legislation
for recipient rights.

This article will first explore the many
changes made in specific recipient rights
by the 1995 revisions. The focus will then
shift to a discussion of the broader system
designed to protect these rights. Another
change in perspective will come through
the examination of the concept of “per-
son-centered treatment” as described in
the amendments. In the final section,
some questions and concerns will be
noted.

I.  Changes in Specific
Recipient Rights

The 1995 amendments to the Michigan
Mental Health Code made several
changes to Chapter Seven:  “Rights of Re-
cipients of Mental Health Services.” For
the most part, these amendments serve to
enhance the rights of recipients (“con-
sumers”)  and their families and help to
assure the provision of appropriate treat-
ment and other services. For example, in-
formation on resources available to indi-
viduals with mental illness and their fami-
lies will be more accessible. The revised
code requires the Department of Mental
Health, now called the Department of
Community Health (the Department), to
prepare an informational pamphlet on re-
sources including “a description of advo-
cacy and support groups, and other infor-
mation of interest to recipients and their
families.”4  This pamphlet is to be distrib-
uted through the community mental
health services programs.5

If an individual is denied community
mental health services, the revised code
provides a right to have that denial re-
viewed by the executive director.6  The di-
rector is to elicit a second opinion on the
applicant’s need for services from one of
several designated mental health profes-
sionals.7  If this mental health professional
determines that the applicant is suitable
for services, they must be provided.8

The new amendments accord recipi-
ents of mental health services several
rights and protections.  It should be noted,
however, that these rights and protections
do not extend to all individuals receiving
mental health services. The code does not
govern a private non-facility based pro-
gram which is not under contract with
the Department or a community mental
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health services program.9 Nor does the
code apply to a facility which is not classi-
fied as a psychiatric hospital, psychiatric
unit, or psychiatric partial hospitalization
program even though mental health ser-
vices are provided.10 Unlike Michigan,
most states now extend their mental
health legislation to cover all public and
private providers of mental health ser-
vices.11

The revised code emphasizes each
recipient’s right “to be treated with dig-
nity and respect” in a “safe, sanitary, and
humane treatment environment.”12 The
new legislation also provides that
“[m]ental health services be offered in the
least restrictive setting that is appropriate
and available.”13 A continuing require-
ment is that judicial commitments be to
treatment alternatives other than hospital-
ization where available and appropriate.14

The 1995 amendments, however, make
clear that judicial commitments must be
to the least restrictive appropriate treat-
ment alternative to hospitalization as op-
posed to any available alternative. More-
over, the least restrictive concept now

(Continued on page 2)
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extends to any provision of mental health services governed by
the code whether involuntary, voluntary, within a facility, or as
part of a community program.

Unfortunately, the code fails to define the “least restrictive
setting” nor does it offer guidance on this concept’s application.
Legislation should include a policy-oriented definition which
strives to communicate a purpose of providing needed treatment
in a manner which is no more restrictive of a person’s physical,
social, and mental functioning than is necessary. The American
Psychiatric Association (APA) has promulgated a model com-
mitment statute which defines the least restrictive alternative, in
part, as that setting “which is no more restrictive of [the
patient’s] physical or social liberties than is believed conducive
to the most effective treatment.15  Under this definition, the least
restrictive alternative means nothing more than the “most effec-
tive treatment.”  This APA standard fails to recognize that the
doctrine involves a weighing of a patient’s liberty interest
against the efficacy of various treatment settings.  An appropri-
ate definition allows a balancing of “the restriction upon the
patient’s liberty against the incremental increase in effectiveness
of [restrictive] versus [less restrictive] programs.”16  Under the
APA’s definition, “[i]f institutional treatment is `most effective,’
it appears of no significance that a slightly less effective outpa-
tient program might be utilized which would constitute an im-
mensely reduced intrusion upon the patient’s liberty.”17

The definition of the least restrictive setting should center
around “reasonably adequate therapeutic benefit” rather than the
“most effective treatment.” This focus allows for the necessary
balancing between treatment efficacy and the intrusiveness of
treatment alternatives on the patient’s liberty. Further, while a
statutory definition cannot reduce the least restrictive alternative
doctrine to specific applications relevant to every patient, it can
provide a framework of considerations to be taken into account
in a placement decision. These considerations should include:

the values and preferences of the patient, the environmental re-
strictiveness of treatment settings, the duration of treatment, the
physical safety of the patient and others, the psychological and
physical restrictiveness of treatments, the relative risks and ben-
efits of treatments to the patient, the proximity of the treatment
program to the patient’s residence, and the availability of family
and community resources and support.18

The amended code extends the right to be treated with dignity
and respect to family members of recipients.19 Treating profes-
sionals must now give family members the opportunity to pro-
vide information about the recipient and receive educational in-
formation on issues related to mental disorders.20

The 1995 amendments do affect changes to the provision of
certain treatments and interventions. As under the previous code,
surgery may not be performed on a recipient without consent.
The consent must be by the adult recipient if s/he is not under a
medical guardianship, a legally empowered guardian, or a custo-
dial parent of a minor recipient.21 To this list, the recent amend-
ments add a “representative authorized to consent under a du-
rable power of attorney or other advance directive.”22

Whether psychosurgery is a surgical procedure which may
be performed with the required consent is less than clear.

Recipient Rights Under the New Michigan Mental
Health Code
(Continued from page 1)
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ment, especially in light of recent legal developments in this area.
Several federal and state courts have held that involuntarily

committed patients have the right to refuse drug treatment.39 This
issue was addressed by the United States Supreme Court in the
1990 case of Washington v. Harper.40  The Court held that even
convicted prisoners have a constitutionally protected liberty in-
terest in refusing drug treatment.41  Only when the state’s interest
in treating outweighs the individual’s interest in refusing may
drugs be forcibly administered.42  In Harper, the state’s interest in
prison security and safety was sufficient to override the
prisoner’s refusal.43  In 1992, the Court addressed the right of a
pretrial detainee to refuse drugs deemed necessary by the state to
insure trial competency.44  To override the refusal, the Court indi-
cated that the state must show that medically appropriate drugs
are essential to prevent danger or to accomplish some other com-
pelling objective.45  In addition, the Court appeared to require a
finding that forced administration of drugs is the least intrusive
measure to accomplish the state objective.46

The trend among state legislatures is to grant involuntarily
committed individuals a statutory right to refuse drugs absent an
adjudication of incompetency.47 Generally, if a patient refuses
drug treatment, a judicial hearing is held to determine whether
the refuser is competent to make this treatment decision.48  If the
individual is found to be competent, the refusal must be re-
spected absent an emergency situation. If the person is found in-
competent, the court makes a decision based on either a substi-
tuted judgment or a best interests standard.49

The 1995 amendments also address the use of physical re-
straints and seclusion.  These interventions continue to generate
substantial controversy because they are so easily abused for
purposes of punishment and staff convenience. As a result, many
states limit the use of restraint and seclusion to emergency situa-
tions.50  Michigan’s code, however, does not so limit their imple-
mentation. Either procedure may be utilized if deemed essential
to prevent physical harm or substantial property damage.51 This
statutory authorization allows a physician to order restraint or
seclusion upon a prediction of future violent behavior.  Such use,
however, is problematic.  As even psychiatrists admit, there is no
accuracy in clinical predictions of future dangerous conduct.52

The amended code does place some further restrictions on
the use of restraint and seclusion. Before restraint can be imple-
mented, there must now be a consideration of less restrictive
interventions.53 The previous version of the code authorized

Although psychosurgery has continued to be studied and re-
fined, it is still considered a hazardous intervention without a
proven record of effectiveness.23 As a result, some states ban the
procedure24 while others require not only consent, but a judicial
hearing to assure that the consent is truly informed or to deter-
mine the necessity of the procedure.25 As explained below, the
recent amendments do provide for safeguards beyond the re-
quirement of consent when electroconvulsive therapy is pro-
posed. It would appear, therefore, that if the Legislature intended
to authorize the use of psychosurgery, it would have also re-
quired safeguards beyond that of consent.

The amendments provide a new section governing the admin-
istration of electroconvulsive therapy and other convulsive or
coma inducing procedures.26 The consent requirements are the
same as those necessary to authorize surgery. A guardian’s con-
sent for a ward, however, must be supported by the concurrence
of two examining psychiatrists.27 The consent of a parent or
guardian of a minor recipient must be supported by the concur-
rence of two nontreating child and adolescent psychiatrists who
have examined the minor.28  A minor, however, must be notified at
least 72 hours before the initiation of the procedure of the right to
object.29 If the minor or an advocate designated by the minor
makes an objection to the probate court, the procedure may not
be initiated before a court hearing.30  Unfortunately, the code does
not specify the grounds on which the court is to authorize the
procedure or uphold the objection.31

The 1995 amendments address the administration of psycho-
tropic drugs by requiring that the “prescriber or, if the prescriber
is not on site, the individual administering a drug shall explain to
a recipient the specific risk, if any, to the recipient of the most
common adverse effects” associated with the drugs.32 The amend-
ments appear to eliminate the prohibition against drugging
nonconsenting involuntarily detained individuals at any time prior
to a probable cause hearing absent a danger of physical harm.33

The revisions, however, maintain such a prohibition on the day
before and the day of a court hearing. This restriction appears to
be intended to avoid subjecting individuals to the risk of adverse
side-effects which may interfere with preparation for and partici-
pation in the hearing.34  This purported safeguard, however, of-
fers little protection. The adverse side effects of psychotropic
drugs, especially the powerful anti-psychotics, may be long-term
in nature.  Thus, even if drugs are administered several days
before a hearing, adverse effects—such as drowsiness, fatigue,
lack of concentration, a general feeling of apathy, and others of a
more serious character—may still interfere with the individual’s
participation in the hearing process.35

Even more disturbing, the above provisions imply that except
on the day prior to and the day of a court hearing, psychotropic
drugs may be forcibly administered to an involuntarily detained
or committed individual.  Although the code requires consent to
intrusive interventions such as surgery and electroconvulsive
therapy,36 there is no similar requirement for the administration of
psychotropic drugs. While drug treatment has proven successful
in controlling the symptoms of psychoses in many individuals,
each antipsychotic drug is capable of producing a wide variety  of
serious side effects, some of which are permanently debilitating
and even fatal.37  Indeed, several courts have compared the intru-
sive nature of drug treatment to that of electroconvulsive therapy
and psychosurgery.38  It is, therefore, surprising that the Michigan
code does not recognize the necessity of consent to drug treat-
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each facility to formulate standards governing the frequency,
length, and other aspects of restraint implementation.54 The
amended code, however, specifies these standards.  Temporary
emergency restraint without a physician’s authorization is now
limited to a maximum of thirty minutes.55 The code continues to
require a personal examination of the resident by a physician who
may then issue an order for restraint. This ordered restraint, how-
ever, is now limited to a maximum of eight hours.56

As under the previous code, restraint may be authorized by a
physician prior to an examination but may continue only until an
examination is performed or for two hours, whichever is less. If
an examination is not possible within that time period, the autho-
rization may be extended, but only for one additional two- hour
period.57 Under the amendments, restraints must be removed ev-
ery two hours for at least fifteen minutes.58 If a resident is re-
strained on a frequent basis, the individual plan of services must
be modified to “facilitate the reduction of the use of restraints.”59

Some states allow the use of restraint or seclusion for treat-
ment purposes.60 Advocates question the asserted therapeutic
benefits of these procedures and argue that even when carefully
implemented, they have the potential for dramatic negative im-
pact.61 In addition, claims of unnecessary or abusive use of re-
straint and seclusion can be too easily evaded when these inter-
ventions are authorized in a treatment program.62 The Michigan
code continues to prohibit the justification of physical restraint
on treatment grounds.63 Until the 1995 amendments, however,
the code did allow the use of seclusion for “clinical or therapeu-
tic benefit.”64 The amended code now limits the use of seclusion
to situations where it is deemed essential to prevent physical
harm to others or substantial property damage.65  While this pro-
vision does not restrict the use of seclusion to emergency situa-
tions, it does prohibit its justification on treatment grounds. Un-
like the amendments governing restraint, those on seclusion fail
to require consideration of less restrictive interventions.

The 1995 code imposes some further restrictions on the use
of seclusion. This intervention may now be used only in a hospi-
tal or center.66 This new limitation prohibits the use of seclusion
in residential programs operating under contract with the Depart-
ment. Unfortunately, as explained above, the protections of the
mental health code do not extend to residential facilities which
are not classified as psychiatric hospitals, units, or partial hospi-
talization programs even though psychiatric treatment is of-
fered.67 Thus, for example, a residential educational facility of-
fering mental health services may not be subject to the code’s
restrictions. Previously, seclusion could be ordered by one who
qualified as a “professional person” under standards promul-
gated by the particular facility.68 Under the amended code, how-
ever, only a physician can order the use of seclusion.69

As with the provisions on restraint, the amendments eliminate
the ability to formulate rules governing the frequency, length, and
other aspects of the use of seclusion in favor of statutorily speci-
fied standards. Temporary emergency seclusion without a
physician’s authorization is now limited to a maximum of thirty
minutes.70  The amended code requires a personal examination of
the resident by a physician before that physician may issue an
order for seclusion. This ordered seclusion, however, is limited to a
maximum of eight hours for adults and four hours for minors.71

Seclusion may be authorized by a physician prior to an examination
but may continue only until an examination is performed or for one
hour, whichever is less.72 As with restraint, if seclusion is neces-

sary on a repeated basis, the individual plan of services must be
modified to “facilitate the reduced use of seclusion.”73

The amended code grants facilities broader discretion in re-
stricting the rights of residents to communicate by mail or tele-
phone or to receive visitors. Previously, these rights could be
limited only when essential to prevent criminal activity or “sub-
stantial and serious physical or mental harm to the resident.”74

The 1995 revisions, however, allow restrictions on these rights
“as authorized in the resident’s individual plan of services.”75

Thus, limitations on these important rights would be justified
merely by including them as part of a behavior modification plan
even when not essential to prevent harm. Whether this facility
discretion to restrict rights to communicate is appropriate is de-
batable.

The 1995 amendments make a major change to the provi-
sions governing the disclosure of a recipient’s treatment records.
Under the previous code, a recipient of mental health services
had no right to access his or her records even after treatment had
terminated. The code took the paternalistic position that the
holder of the records could deny a recipient’s disclosure request
if the holder believed the release would be “detrimental to the
recipient or others.”76

The revised code follows the lead of recent statutory revi-
sions in other states77 by allowing adult recipients access to their
records upon request.78 The only limitations are that the recipient
not have a guardian or be adjudicated legally incompetent.79

There are several legitimate reasons for allowing competent re-
cipients of mental health services access to their own records.
Because the code allows the holder of the records to release them
to specified third parties, the recipient has a substantial interest in
screening the information for errors.80 In addition, recipient ac-
cess “can enhance continuity of care when the patient moves and
seeks a new treatment provider. Perhaps most significantly, the
patient’s access serves to protect his privacy interests by en-
abling him to make an adequately informed decision before he
permits disclosure of his records to others.”81 This right to access
also places the recipient of mental health services on an equal
basis with other citizens who have the right to access their own
medical records.82

Those who criticize the patient’s right to access argue that, at
least in some cases, disclosure of a diagnosis or other informa-
tion may have a negative impact on the patient’s well-being.
Further, because the amended code requires service providers to
receive information from family members, disclosure of such in-
formation to the recipient may adversely affect family relations
or cause other similar problems. These dangers, however, can be
minimized by a pre-disclosure meeting between the service pro-
vider and recipient during which such issues can be discussed.
Indeed, the provider may suggest a joint review of the records
with the recipient in order to address concerns as they arise.83

II. The Rights Protection System of
the Michigan Mental Health Code

As a necessary adjunct to the delineation of specific rights of
recipients of mental health services, the Michigan Legislature
has created a fairly elaborate rights protection system.84  This
rights protection system had its genesis in the 1974 Mental
Health Code. The recent revisions to the code, however,  sub-
stantially modify the rights protection system.  This modification
was, in part, a response to consumer dissatisfaction with the effi-
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ciency of the previous rights protection system.  It was also done,
in part, in recognition of the changing nature of the delivery of
mental health services. In 1974 the primary service delivery sys-
tem was the state, acting through its hospitals and centers for
persons with developmental disabilities. The primary service de-
livery system is now the local Community Mental Health Services
Program (CMHSP), licensed hospitals and providers acting under
contract with either the CMHSP or licensed hospital.

The code reflects, to some degree, a fairly strong commit-
ment on the part of the Legislature to an effective rights protec-
tion system.  For example, one of the obligations of the Depart-
ment of Community Health is to certify CMHSP’s and to ensure
their adherence to certain standards that have been promulgated
by rule by the Department.85  The Department may, in its judg-
ment, waive all or parts of the requirements for a CMHSP that
has achieved certification by a nationally recognized accrediting
organization, such as the Joint Commission on Accreditation of
Health Care Organizations.86  However, the one matter that can-
not be waived by the Department is the certification of the
CMHSP’s rights protection system.87

At the same time, the rights protection system defined in the
revisions remains, with one notable exception discussed below,
largely an internal rights protection system.  While there are re-
quirements that the recipient rights office be free from pressure
that could interfere with its impartial, even handed and thorough
performance of it duties,88  it is perhaps safe to say that the inter-
nal politics and inner workings of CMHSPs and licensed hospitals
will vary greatly from one to the next, and the actual freedom that
rights officers have, or believe they have, will vary accordingly.

Organization
The Department, each CMHSP, each licensed hospital, any

service provider under contract with the Department, CMHSP or
licensed hospital must have in place, within twelve months fol-
lowing the effective date of the Act,  policies and procedures
concerning recipient rights.89  Minimally, these policies and pro-
cedures must cover fifteen specific rights issues, ranging from
confidentiality and disclosure to treatment by spiritual means.90

Providers which offer residential services must have policies and
procedures in place dealing with at least seven other specific
subject matters.91

At the Department level, there is created by the code the State
Office of Recipient Rights.92 The code also mandates the cre-
ation of an office of  recipient rights by each CMHSP and each
licensed hospital.93  A Recipient Rights Advisory Committee
and Appeals Comittee are required for the state,94 each CMHSP95

and each licensed hospital.96 The specific duties, operation, and
composition of these offices and committees are spelled out in
some detail in the 1995 revisions.

Jurisdiction
The jurisdiction of the various offices of Recipient Rights that

are created under the code is predictable, but there are excep-
tions. For example, the jurisdiction of the State Office of Recipient
Rights is largely limited to state operated facilities and providers
of mental health services under contract to the Department.97

However, the state office “...shall intervene as necessary to act on
behalf of recipients in situations in which the director of the de-
partment considers the rights protections system of the provider
to be out of compliance with this act and rules promulgated under

this act.”98  This is a fairly expansive grant of jurisdictional au-
thority that was given to the director of the department.

The jurisdictional issue that is likely to come up on a far more
frequent basis, however, concerns the interaction between the
Office of Recipient Rights for a CMHSP or licensed hospital and
a contract provider of mental health services. The code states
that the CMHSP or a licensed hospital office of recipient rights
may provide or coordinate for the protection of recipient rights
for all directly operated or contracted services.99 This provision
acknowledges that there are many large providers of contracted
services, such as group home providers, that maintain their own
internal rights office. In those instances, the responsibility of the
office of recipient rights of the CMHSP or licensed hospital is to
coordinate the protection of recipient rights, as opposed to actu-
ally having a rights officer on site.

However, when a complaint is filed by a recipient or someone
acting on behalf of a recipient, it is the CMHSP or licensed hos-
pital which has responsibility for the investigation of the com-
plaint.100 Perhaps even more importantly, it is the executive di-
rector of the CMHSP or the hospital director who has statutory
responsibility for ultimately insuring that appropriate remedial
action is taken in response  to substantiated rights violations.101

For example, when a large group home provider is determined to
have violated the rights of a recipient in a particular matter, and
that group home provider is contracted to a CMHSP, it is the
executive director of the CMHSP that has responsibility for in-
suring that appropriate remedial action is taken.

Complaint Process
The complaint process delineated in the code sets forth time

lines concerning the acceptance of the complaint, the investiga-
tion of the complaint and the information that is to be provided to
the recipient or person who has called to file a complaint on be-
half of a recipient.102

An office of recipient rights must assist a recipient of mental
health services or individuals acting on their behalf with the
completion of a rights complaint.103 Additionally, the office must
advise individuals of the existence of advocacy organizations
which could assist them in the completion of  a rights com-
plaint.104  Within five business days, the office must provide the
complainant with a copy of the complaint and acknowledgment
of its receipt and must make a determination as to whether or not
an investigation of a rights complaint is warranted.105  The rights
office has ninety days in which  to complete its investigation.106

The only exception to this time limit occurs where there is an
investigation by an external agency (such as the State Police, the
Medical Examiner, etc.).107  In any event, the rights office must
issue a written status report every thirty calendar days during the
course of the investigation which provides the complainant, the
recipient and the respondent with certain specified information
concerning the investigation as well as the allegations of the
complaint.108 At the conclusion of the investigation, the written in-
vestigative report is submitted to the respondent and the CMHSP or
licensed hospital.109 Thereafter, the Executive Director of the CMHSP
or the hospital director has ten  business days in which to issue a
summary report to the complainant and the recipient.110 The sum-
mary report must contain certain specified information, including the
conclusions of the investigation, recommendation of the officer of
recipient rights and action taken or plan of action proposed by the
respondent, in the case of a substantiated rights violation.111
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Appeals

The 1995 revisions provide more extensive detail concerning
the appeals process. Upon the receipt of the summary report, the
complainant has forty-five days in which to file a written appeal
with the appeals committee having jurisdiction over the office of
recipient rights that issued the summary report.112 The appeal can
allege that the findings are not consistent with the facts or with
law, rules, policies or guidelines; that the action taken or plan of
action proposed does not provide an adequate remedy; or that the
investigation was not initiated or completed on a timely basis.113

Within thirty days after receipt of the written appeal, the ap-
peals committee must meet and review the facts as stated in all
complaint investigation documents.114 The appeals committee
may either uphold the findings and recommendation of the office
of recipient rights or return the matter for further investigation or
propose a different remedial action.115 The appeals committee
may also recommend that the board of the CMHSP or the govern-
ing board of a licensed hospital request an external investigation
by the state Office of Recipient Rights.116 Decisions of the ap-
peals committee are to be provided in writing.117

Subsequently, the appellant may, within forty-five days after
receiving written notice of the decision of the appeals committee
file a written appeal with the department.118 This appeal is based
on the record established in the previous appeal unless alleged
that the investigative findings of the local office are not consis-
tent with the facts or with law, rules, policies or guidelines.119 The
department must rule on the appeal within thirty days.120

Mediation
One of the new features of the Mental Health Code incorpo-

rated in the amendments is the provisions it makes for the media-
tion of disputes.121 At any time after an office of recipient rights
completes an investigative report, the parties may agree to medi-
ate the dispute.122 Mediators are to be jointly selected.123  Resolu-
tion of disputed matters is to be reduced to writing and signed by
both parties.124 The written agreement is also to be binding on the
parties.125 Upon agreeing to a mediated dispute, the time period
for appeals and response to appeals is essentially suspended
pending resolution through the mediation,  but begins again five
days after the mediator provides written documentation to the
parties and to the office of recipient rights that the mediation was
not successful.126

Since many rights complaints involve matters that may not
strictly be legal issues but have more to do with consumer dissat-
isfaction, it is to be hoped that mediation will provide an effec-
tive means for resolving disputes. Currently, a number of com-
munity resolution dispute centers have expressed an interest in
working with community mental health services programs in the
resolution of consumer disputes.

Michigan Protection and Advocacy Service, Inc.
As noted previously, the rights protection system under the

Michigan Mental Health Code is largely an internal system.  The
notable exception is Michigan Protection and Advocacy Service,
Inc. A nonprofit organization, Michigan Protection and Advo-
cacy Service, Inc., is the entity designated by the governor of the
state of Michigan pursuant to federal and state law to act as the
protection and advocacy system in this state.127 Protection and
advocacy systems were created in response to congressional
findings that internal rights protection systems were inadequate

and the recipients of mental health services are frequently sub-
jected to abuse and neglect.128 Congress and the state of Michi-
gan have extended expansive authority to the protection and ad-
vocacy system, giving it access to recipient records129 and access
to residential facilities for the provision of mental health ser-
vices.130 Michigan Protection and Advocacy Service has the au-
thority and the capacity to pursue legal action against private and
public providers of mental health services.121

III.  A New Focus on the Individual Recipient
One small section of Chapter Seven which has been consid-

erably expanded in the code revisions is that section dealing with
treatment plans and the process by which these plans are devel-
oped. What had been a cursory statement that “[a]n individual-
ized written plan of services shall be developed for each resi-
dent”132  has now been developed into a detailed requirement that
the responsible mental health agency ensure that “a person-cen-
tered planning process is used to develop a written individual
plan of services in partnership with the recipient.”133

The revisions continue considerably beyond the requirement
of a “person-centered planning process” undertaken “in partner-
ship with the recipient.”134 Deadlines are spelled out, and sub-
stantive areas of recipients’ potential needs are enumerated.135  A
request for a review is provided in those cases where the recipi-
ent, a guardian, or the parent of a minor recipient is not satisfied
with the plan.136  Finally, strict language is included concerning
who the mental health agency can exclude from the planning
process if that person is chosen by the recipient.137

A related new section grants recipients the choice of a physi-
cian or other mental health professional in accordance with the
policies of the program from whom services are received, and
within the limits of said program’s available staff.138

 This newly articulated focus on a person-centered planning
process developed in partnership with the recipient goes a long
way toward bringing Michigan’s mental health code in line with
the current thinking nationally in the fields of both mental health
and developmental disabilities services. As noted below, how-
ever, there are several very important unanswered questions con-
cerning this new focus that will determine the ultimate impact of
the legislated changes.

IV.  Some Questions and Concerns
While the majority of the revisions incorporated in the recent

amendments to the mental health code are quite positive from the
standpoint of recipient rights, there are several areas where im-
portant questions remain.

In terms of the specific rights areas reviewed in Section I
above, perhaps the most important area to watch is how the con-
cept of “least restrictive alternative” is operationalized by vari-
ous mental health providers, and how it comes to be interpreted
in any internal and/or external review proceedings.  The absence
of a clear definition in the legislation may simply set the stage for
some interesting skirmishes in the public arena.

Still at the level of specific rights, it will be interesting to see if
and when there is a legal challenge to the code’s implied authori-
zation to compel treatment with psychotropic drugs. The recently
recognized constitutional right to refuse such treatment is being
increasingly incorporated into state legislation throughout the
country.

In regard to the recipient rights protection system articulated
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in the revisions, while the new language provides considerably
more detail and support for the recipient rights operation, the
system remains largely internal to the providers of mental health
services. Despite the good intentions of the Legislature, it re-
mains to be seen to what extent the safeguards written into the
amendments can become operationalized in mental health and
developmental disability service delivery agencies and programs
continually under pressure to reduce costs in a managed care en-
vironment. Perhaps closer cooperation between the internal Of-
fice of Recipient Rights and the external Michigan Protection
and Advocacy Service can bring about an effective system of
protection and vigilance.

Finally, while the newly-articulated focus on a person-cen-
tered planning process undertaken in partnership with recipients
is certainly the way to bring Michigan’s system up to the state-of-
the-art approaches to treatment, it remains to be seen how much
this potential becomes actualized. To make such an approach
work requires that recipients and those chosen by recipients to
become involved in the planning—family members, friends, and
other advocates—must become knowledgeable about both the
process of developing and monitoring written individualized
plans of services, and about the efficacy of various possible in-
terventions that might be proposed.139

These plans must include such areas as recipients’ needs for
food, shelter, clothing, health care, employment and  educational
opportunities (where appropriate), legal services, and recreation.
As a result,  recipients and their advocates will need to develop
some expertise in these areas, or at least some connections with
other advocates who can provide such expertise from a perspec-
tive most consistent with the values of the recipients themselves.
The real impact of this new perspective in the mental health code
on individual treatment situations will largely be determined by
the extent to which the time, funding, and other resources essen-
tial to develop this expertise become available.

In conclusion, the new amendments on balance provide a
more clearly described environment to support recipient rights in
a manner consistent with the objectives of the public mental
health system itself. Now we must all await how the new statu-
tory provisions become implemented by the mental health agen-
cies, and how recipients and their advocates step up to take on
the increased opportunities and responsibilities provided to
them. The amendments themselves are just the beginning of this
story.
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Politicians have decided, once again, to blame children for
many of society’s problems. President Clinton wants cities
across America to adopt curfews, threatening to place millions of
law-abiding youth under virtual house arrest. Representative Bill
McCollum (R-Fla.) and Senator Orrin Hatch (R-Utah) have in-
troduced legislation that would largely end the traditional re-
quirement of separating juvenile offenders from adult offenders.
States across the country are making it easier to prosecute and
punish juveniles as adults.

In the midst of all of this fear about the harm done by
America’s children, one does not easily picture Jennifer Budak
as an enemy of society.

Jennifer lives with her father, James, and her mother, Chris-
tine, in the small town of Lakeside in southwest Michigan. James
is the U.S. Postmaster in the town. Neither James nor Christine
smokes tobacco, drinks alcohol or uses illegal drugs. Not sur-
prisingly, Jennifer does not either. The fifteen-year old freshman
at River Valley High School regularly attends a Baptist church
study group, has never been a discipline problem and has been
on the honor roll since the fourth grade. The River Valley school
board vice president summed it up when she described Jennifer
as “a good girl from a good family.”

In addition to being a model student, Jennifer has a hobby of
collecting “weird pens.” In December 1995, she was in Chicago
and bought a pen for her collection—a pen that had the words
“real pot seeds” and then the word “sterile” written on its side,
with unusable, and therefore under Michigan law, legal seeds
encased within. When she brought the pen to school in January
and loaned it to a friend, she never imagined that she might be
making one of the biggest mistakes of her life. But after her
friend was caught with the pen in gym class, and Jennifer was
told she could face a 45-day suspension, a cold reality set in.

River Valley High School has a “zero-tolerance” drug policy.
The school handbook notes that the use, possession, sale or dis-
tribution of drugs, including alcohol and look-alike drugs, on
school property will result in:

(1)  a 45-school-day suspension without makeup privileges;
(2)  required assessment for drug dependency at a certified

clinic; and
(3)  required attendance at a minimum of four counseling ses-

sions with a drug abuse counselor.
If students do not learn their lesson after the first suspension,

then they receive 90 days off from school, in addition to more
assessments and counseling.

While River Valley has zero tolerance for drug and alcohol
offenses, its tolerance for offenses with victims is much higher.
Attempting to burn the school down or physically assaulting
someone will result in a suspension of up to 10 days. Theft or
fighting will earn a one-to three-day suspension. Extortion, van-
dalism and forgery are also minor offenses compared with drug
or alcohol possession.

The district’s drug policy was made with good intentions. In
describing the student assistance program, the school’s hand-

book states that “River Valley cares” and is “committed to help-
ing all students fully realize their potential.”  River Valley recog-
nizes that “students often need education, assistance and support
because of their own drug use or because of drug-related prob-
lems in those they care about.”  The school even regards “alco-
holism, drug addiction and dependency as any other illness or
chronic behavior/medical problem.” Of course, one may ask
whether a 45-day quarantine is the proper way to deal with those
with the “illness or chronic behavior/medical problem” of alco-
holism or drug dependency.

In the case of Jennifer Budak, drug use was not an issue. How
the pen was bought and whether the seeds were sterile—and thus
legal—were not considered issues either. The only issue for Prin-
cipal David Zech was whether Jennifer possessed a “drug” or a
“look-alike drug,” terms not defined in the school handbook. In
Zech’s mind, if Jennifer’s pen contained marijuana seeds, then
she possessed a drug, and she would have to be suspended.

The War On Our Children
Budak v River Valley Board of Education

By Arnold S. Trebach & Scott Ehlers1
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Accordingly, he felt it was his duty to turn the pen over to the
police.

The Chickaming Township Police found that the seeds were
sterile. The seeds also tested positive for traces of cannabinoids,
though there was not enough of the substance to produce a psy-
choactive effect, nor enough to warrant prosecution. (Jennifer
was initially charged by the police with possession and distribu-
tion of a controlled substance, but the charges were later
dropped.)

Despite the protests of her parents and friends, the school
board imposed the requisite suspension. The board was un-
moved by her protests that the seeds were legal under Michigan
law, and that she never intended to use them as a drug. Her spot-
less record and innocent intentions were ignored. When the case
was appealed to Berrien Circuit Court Judge John Fields, he
found that the board’s actions did not violate Jennifer’s rights.2

Jennifer was forced to serve the 45-day suspension. She re-
ceived zeros for every day of school missed and is forbidden
from making up the work. Her grade-point average, her morale
and possibly her college career have been harmed, as a result.

“She’s changed,” her father said after losing the court case.
“She used to love school. Now she doesn’t even want to look at
her books.”

Despite the injustice of Jennifer’s case, school officials con-
tend that harsh measures must be taken to deter students from
bringing alcohol and other drugs to school. But according to Jen-
nifer, students are not deterred. “It’s still going on, but they are
more careful about it. They hide it better.”

Jennifer does not see much value in the counseling and sus-
pension either. “They have a counselor in school ... and you have
to go to this person four times and sit there, and she asks ques-
tions about the drugs in school, and it’s really boring.”  And the
45-day suspension is “like a big vacation. Sure my grades are
getting ruined, but, in case you don’t care about school, it’s a
vacation almost. . . . Most parents work throughout the day and
the kids are all alone. They can do whatever they want; they can
do more drugs, and the parents wouldn’t know.”

Unfortunately, Jennifer’s case is not an isolated one. The war
on drugs has resulted in increasingly punitive sanctions for
youth; police tactics are being used throughout the nation’s
schools today. Such tactics include the use of students and under-
cover police officers as informants within the schools, mass
suspicionless searches, random urine testing, and harsh criticism
of students and faculty who dare to speak out against these ac-
tivities.

In May 1996, the Atlanta Constitution featured a story on
“Operation Free Zone,” a Fayette County, Georgia, Sheriff’s De-
partment program that paid students a $20 reward to turn in fel-
low students suspected of using or dealing drugs. While many
happily agreed to become paid informants—the police got 224
tips—some did not think it was such a good idea. Nick Williams,
a freshman at Fayette County High School said, “I don’t think 20
bucks is worth getting killed over. People would kill you if you
‘narked’ on them.” Teresa Nelson, director of the American Civil
Liberties Union of Georgia sarcastically noted, “I think it’s great
to teach our children to be snitches. That’s what they did in Nazi
Germany.”

Not only are police paying students to inform on each other,
but undercover narcotics officers are also being planted in
America’s schools. Earlier this year in Milwaukee’s West Allis

Hale High School, a police officer posed as a student in a two-
month undercover drug probe that resulted in the arrest of 16
students and nine non-students. One of the persons charged was
Lance Wallace, who accused the undercover officer of entrap-
ping students. According to Wallace, the officer targeted sus-
pected users and turned them into dealers by encouraging them
to sell him small quantities of marijuana.

Wallace told the Milwaukee Journal Sentinel, “Not one of the
people he busted was a drug dealer.”

Students claimed that the undercover agent, known as “Clint
Carlson,” drank alcohol with underage students and once drove a
car while intoxicated. At one of the high school parties, “Clint”
was “begging people for weed,” according to Wallace. Chad
Radtke, a student at Hale and one of Wallace’s friends, was ap-
proached by “Clint.” According to Radtke, “He came up and sat
next to me and asked, ‘Where can you get bud around here?’”

Wallace’s involvement in the sale of 2.3 grams of mari-
juana—less than one-twelfth of an ounce—could bring him a
fine of $500 to $25,000 and up to three years in prison.

While Milwaukee authorities prefer stealth attacks, the police
in Savannah, Georgia, are more overt. At Windsor Forest High
School and other Chatham County schools, the authorities carry
out “lockdown searches,” where students are ordered to stay in
their classrooms for two to four hours while teams of armed
county officers, school officials and drug dogs search the school.
First, all common areas are searched, and then the authorities go
into each classroom. Students are herded into the hall where they
are scanned with metal detectors, while the dogs sniff their
bookbags and purses in the classroom.

One person was willing to speak up for the students—
Chatham County’s 1994 Teacher of the Year, Sherry Hearn. She
has openly opposed the searches since they were instituted in
1993, describing them as “degrading, demeaning and humiliat-
ing.” She added, “They produced a lot of anger in the students,
and they did not help to create an atmosphere conducive to learn-
ing respect for authority. Sometimes, the officers were disre-
spectful and rude; the students were treated like criminals, with
no evidence that they’d done anything wrong.” The school ad-
ministration and campus police did not take her objections
lightly.

During a lockdown in November 1995, one of Ms. Hearn’s
students asked why she appeared to be upset. She replied, “Be-
cause I teach the Constitution.” A police officer overheard the
remark and reported her to the principal, saying that Hearn had
an attitude problem and might have to be restrained or removed
during future searches.

During a February 1996 lockdown, Hearn’s son was the only
student out of 1,500 to be individually searched. And in a search
of the school parking lot on April 4, the police allegedly found a
small piece of a marijuana joint in Hearn’s car, which had its
windows rolled down and the doors unlocked. The search vio-
lated school board policy, but that did not concern the adminis-
tration. Hearn refused to report for a urine test within two hours,
while trying to secure legal representation. Despite a negative
test the next day, she was suspended.

Ms. Hearn has never been suspected of being a drug user, and
many students came to her defense. Marcus Smith said of his
American history teacher, “There are very few great teachers,
but she is one.” One Armstrong State College freshman said
Hearn had saved her life during her suicidal high school years.
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Two other students gathered 246 signatures on a petition in sup-
port of the teacher.

Despite the student body’s support, the school board upheld
Superintendent Patrick Russo’s recommendation that Hearn be
fired.

Sadly, the dragnet searches that Sherry Hearn opposed might
have been ruled unconstitutional years ago, if it were not for a
Supreme Court that has time and again rubber-stamped drug war
tactics used against students. The Court has consistently upheld
the power of school authorities to curb students’ freedoms in the
name of saving them from drugs.

On May 26, 1981, the U.S. Supreme Court refused to hear a
case that involved a young girl who attended an Indiana school
where dragnet searches were conducted. The girl was among a
few who were stripped nude and searched for drugs under the
supervision of school officials after a March 22, 1979, raid. The
mass suspicionless search involved sixteen teams of police, citi-
zens and police dogs. Every one of the 2,780 children in two
related schools were sniffed by the dogs. The parents of Diane
“Doe” were so outraged that they sued and received a cash settle-
ment out of court for the strip search. They persisted with the suit
on appeal because they wanted the dragnet searches of innocent
children declared unconstitutional.

When the case reached the Supreme Court, it refused to hear
the appeal, seemingly on technical grounds. Justice William
Brennan, dismayed at the inaction of his colleagues, wrote a
sharp dissent from the brief order denying the appeal on May 26,
1981.

Justice Brennan’s dissent in Doe v. Renfrow3 declared: “We
do not know what class [Diane] was attending when the police
and dogs burst in, but the lesson the school authorities taught her
that day will undoubtedly make a greater impression than the one
her teacher hoped to convey.”  The justice wisely stated that he
would have granted the appeal to teach Diane and other students
a different lesson, that “before police and local officials are per-
mitted to conduct dog-assisted dragnet inspections of public
school students, they must obtain a warrant based upon sufficient
particularized evidence to establish probable cause to believe
that a crime has been or is being committed. Schools cannot ex-
pect their students to learn the lessons of good citizenship when
the school authorities themselves disregard the fundamental
principles underpinning our constitutional freedoms.”

Justice Brennan saw that everything of significance that oc-
curs in a school becomes part of the educational process. Though
not labeled Draconian Drug Education 101 or Survey of Totali-
tarian Drug Control Methods 202, the strip search of Diane, the
lockdown searches at Windsor Forest High School and the ex-
pulsion of Jennifer Budak might well have carried those rubrics
and course numbers. The same could be said of the thousands of
other such unwholesome intrusions into the lives of students in
recent decades.

One such intrusion was upheld by the Supreme Court on June
26, 1995: mandatory random urinalysis of student athletes. The
case arose after seventh-grader James Acton was told that he
could not play football because he and his parents refused to sign
the school district’s drug testing consent form.

This requirement was imposed because Vernonia, Oregon,
school officials accepted the myth that the root cause of defiance
and disruption among student bodies was drug use. In the words
of the Supreme Court, “Students began to speak out about their

attraction to the drug culture, and to boast that there was nothing
the school could do about it.”  The Court continued: “Students
became increasingly rude during class; outbursts of profane lan-
guage became common.”  School officials also claimed that stu-
dent athletes were not only drug users but “the leaders of the
drug culture.”  Large numbers of students, especially athletes,
were “in a state of rebellion.”

School officials also believed that drug use was causing inju-
ries among student athletes. The Court noted, “The high school
football and wrestling coach witnessed a severe sternum injury
suffered by a wrestler, and various omissions of safety proce-
dures and misexecutions by football players, all attributable in
his belief to the effects of drug use.”

The Supreme Court accepted all these familiar but highly
questionable causal connections between youth drug use and
anti-social or injurious behavior. The high court’s naive accep-
tance of these causal connections helped set the stage for the his-
torically intrusive ruling.

Vernonia School District v. Acton4 was the first time the Court
gave constitutional blessing to such a broad student search
policy. The majority even rejected the argument that individual-
ized suspicion was necessary, noting that the “Fourth Amend-
ment does not require that the ‘least intrusive’ search be con-
ducted.”  The decision opens the door to the distinct possibility
that all 45 million American public school children may some-
day be required to agree to random urinalysis in the presence of
government officials in order to receive other school privileges,
such as scholarships or even an education.

In her dissent, Justice Sandra Day O’Connor recognized the
danger in the majority’s opinion, which failed to acknowledge
that “history and precedent establish that individualized suspi-
cion is ‘usually required’ under the Fourth Amendment....”
Responding to the argument that the Fourth Amendment is more
lenient with respect to school searches, she wrote that “intrusive,
blanket searches of school children, most of whom are innocent,
for evidence of serious wrongdoing are not part of any traditional
school function of which I am aware. Indeed, many schools, like
many parents, prefer to trust their children unless given reason to
do otherwise. As James Acton’s father said on the witness stand,
‘[suspicionless testing] sends a message to children that are
trying to be responsible citizens. . .that they have to prove
that they’re innocent. . ., and I think that kind of sets a bad tone
for citizenship.’”

While many Americans would agree that suspicionless
searches send the wrong message to children, many school au-
thorities were quick to take advantage of the Acton decision. Just
two months after the June 1995 decision, Indiana school board
members were already discussing how they could take Acton
one step further. On August 14, school board president Steve
Musselman suggested that Hamilton Southeastern High School,
in Fishers, Indiana, begin a forced drug testing program for stu-
dents who wanted to use the school parking lot. Other board
members agreed, and school corporation attorney Brad Cook
believed that the policy would stand up in court.

“If the rationale to randomly test athletes is because of safety,
the school has the ability to control who drives,” Cook said.

Although Hamilton Southeastern decided not to institute the
novel drug testing policy, officials at nearby Noblesville High
School instituted a friendlier, volunteer system of mass random
urinalysis of its students. Officials there decided that they would



13

Winter 1997
give students an incentive to submit a urine sample, and the re-
sults would only be submitted to the parents of the students. The
incentives: off-campus lunch privileges, and a chance to win gift
certificates, a trip to Florida or a limousine ride to Indianapolis.

Over 1,000 of the 1,500 students at Noblesville High School
volunteered to be randomly selected to provide a urine sample
and, in return, they received the privilege of getting to eat lunch
at Hardee’s or McDonald’s. Of the 700 to 800 students to be
tested in the 1995-1996 school year, approximately 30 tested
positive.

It is exactly this type of incentive program that Rachel
Ehrenfeld recommended in “Drug Intolerance Policy,” pub-
lished by the Free Congress Foundation in early 1996:

Adolescents should be encouraged to take a pledge to remain
drug-free. They should agree to random drug testing in re-
turn for a card that could be used to obtain discounts on tu-
ition, school supplies, clothing, electronic gear, entertain-
ment, concerts, food, etc. These discounts should be provided
by the school system, stores, theaters, and restaurants....
Random testing would follow the old strategic arms limita-
tion treaty concept: “Trust, but verify.”

Ehrenfeld’s program would encourage children to sell valu-
able rights for material trinkets. Again, we should question what
kind of lesson this teaches our children.

At least one company is prepared to profit from the imple-
mentation of such an incentive program. Software America Inc.
(SAI) has developed TestSelect, student drug test management
software. According to SAI’s Web site, the program will help
school administrators streamline and control their district’s drug
testing policy. . . .Whether you have a few students or a few thou-
sand, TestSelect will function smoothly and efficiently.

These developments should disturb any person who thinks of
America as a free society. Policies that treat students as enemies
in the war on drugs are socially damaging, even though the
policy-makers are trying, in their minds, to protect these very
children. Chief among these types of social damage are: 1) mul-
titudes of children suffer indignities, invasions of privacy, re-
strictions of their constitutional rights, and the trauma of being
treated as enemies of society or as traitors to the state; 2) we are
indoctrinating several generations of children with the alien be-
lief that venerable constitutional guarantees and traditions of pri-
vacy may be abrogated when the needs of drug control are
thrown in the balance; 3) as these students, now inoculated with
an alien, intolerant attitude, take power, intolerance and inva-
sions of privacy are more widely implemented because they are
seen as prime American values; and, 4) these legal decisions up-
holding invasions of students’ rights eventually diminish the
rights of everyone—and weaken the foundations of our demo-
cratic society.

We can approach the issue of youth drug use with tolerance
and understanding or with intolerance and repression. This na-
tion has chosen the latter, and less noble path. Zero tolerance
means total intolerance—and we must all ask ourselves how that
awful ideal became part of our everyday democratic lexicon. An
essential task is to lay out the path to tolerance and understand-
ing, which is closer to the more admirable traditions of American
society.

We must create school drug policies that treat students with

compassion and common sense, especially those who really do
have drug problems. Nor can we forget the traumatic impact
these rigid policies often have on students far removed from the
drug scene. Jennifer Budak’s experience alone should make us
all rethink the entire perverse American approach to drug educa-
tion and student discipline.

During that process of rethinking, we must constantly keep in
mind that we have had these bouts of blame-the-youth hysteria
many times before. It might help our thinking if we approach the
whole issue of youth drug use guided by a different paradigm:
respect for their opinions and for their challenges to existing in-
stitutions.

As the seemingly permissive ‘60s ended, there was great up-
set at the outrages of the youth drug culture, as there is today.
While many politicians looked to harsh punishment to squash
rebellious youth, there were a few rational voices within the sea
of hysteria. Canada’s Health Minister, John Munroe, gave a re-
markable speech in October 1970 calling for greater understand-
ing: “After all, it is our children we are talking about. And some
of the drug users of today will be the leaders of tomorrow. Will
they come to power with a fierce dedication to destroy every-
thing we now represent—the good along with the bad—because
of the way we now treat the drug problem?”

We are in danger of producing generations of new leaders
who are either harshly intolerant of any deviations from the
norm, or viciously opposed to all institutions and values that pre-
ceded them. One would think that drug education and school dis-
cipline should seek ultimately to produce more well-balanced
adults who function with a sense of moderation and rationality.
Yet, such sensible human results cannot be expected from the
system that imposed a 45-day suspension on Jennifer Budak for
innocently bringing sterile pot seeds to school.

At first glance, many individuals would probably conclude
that Jennifer Budak’s 45-day suspension was at the least unjust,
and at worst, unconstitutional. After all, her “crime,” according
to school authorities, was possessing a writing pen that contained
legal, sterilized cannabis seeds. Proof that she didn’t commit a
crime is evidenced by the fact that the criminal charges of pos-
session and distribution of marijuana were dropped by the
Berrien County district attorney’s office.

A brief examination of the River Valley Student Handbook,
however, reveals that students don’t actually have to commit a
crime to be suspended for possessing a “drug” or “look-alike
drug.” In fact, at Jennifer’s original hearing before the River Val-
ley School Board, another student was suspended for 45 days for
possessing over-the-counter ‘pep pills.’  Whether she was aware
that she was committing an act that could get her suspended for
45 days seems to matter little to the bureaucrats at River Valley
High School, however, as they appear to be more concerned with
enforcing vague rules than carrying out justice and acting in the
best interest of the children.

When the Budak case came before Judge John Fields, four
main issues had to considered if a permanent injunction was to
be granted, and Jennifer Budak’s suspension was to be nullified:

(1)  Was the school board’s decision based on competent ma-
terial and substantial evidence?  Birdsey v. Grand Blanc Com-
munity Schools5

(2)  Did the board act arbitrarily or unreasonably?  Hiers v.
Detroit Superintendent of Schools6

(3)  Does justice require an injunction because a real and immi-
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nent danger of irreparable injury exists?  Peninsula Sanitation,
Inc. v. City of Manistique7

4) Were Jennifer Budak’s 14th Amendment due process rights
violated because she was suspended for possessing a “drug or a
look-alike drug,” when, in fact, sterile marijuana seeds are not con-
sidered a controlled substance under Michigan law?8

According to Birdsey v. Grand Blanc Community Schools,
“In reviewing disciplinary orders of school administration, the
courts of this state are bound by that administration’s factual
findings so long as they are supported by competent, material
and substantial evidence.”9  According to Judge Fields, the re-
quirements of competent material and substantial evidence were
fulfilled when it was shown that Jennifer Budak brought the pen
to school, that she gave it to someone else, and when she was
given fair notice that she shouldn’t bring the pen to school when
she received the student handbook.

In Hiers v. Detroit Superintendent of School10, the Michigan
Supreme Court noted that “a court is guided by the principle that
it will not attempt to substitute its judgement for that of the
board, but will inquire as to whether such acts are arbitrary and
unreasonable. The presumption is always in favor of reasonable-
ness and propriety. Only when there is a clear showing of abuse
will the courts interfere.”11

Judge Fields ruled in favor of the River Valley School Board
on the issue of arbitrariness and unreasonableness. According to
the judge, the court is not supposed to substitute its opinion for
that of the school board, and the sanctions that were applied in
this case were essentially beyond his ability to rule on. The pur-
pose of the school’s drug policy, according to board members,
was to provide for a healthy, drug-free environment that was con-
ducive to learning. Thus, the school’s choice in suspending stu-
dents for 45 school days for bringing drugs or look-alike drugs to
school was not arbitrary or unreasonable, but rather, was reason-
ably related to creating a drug-free environment.

In Peninsula Sanitation, Inc. v. City of Manistique12, the
court noted, in part:

There are three prerequisites to obtaining injunctive relief: (1) jus-
tice must require that the court grant the injunction, (2) there must
be no adequate remedy at law, and (3) there must be a real and
imminent danger of irreparable injury. In re Martin, 200 Mich.App.
703, 723; 504 N.W.2d 917 (1993).

According to Judge Fields, the plaintiff did not show that
irreparable injury would occur, despite the fact that she was to
receive zero’s in all her classes during her 45-day suspension.
Because Jennifer would be allowed to take the courses over again
during the summer or the next semester, the judge did not believe
that  “irreperable injury” would occur.

Finally, there is the issue of the potential violation of due pro-
cess rights, which was probably the most crucial issue in this
case. According to the plaintiff, there were numerous due pro-
cess violations: the school handbook did not define the vague
terms,”drug or look-alike drug”; no fair notice of what conduct
would be sanctioned was provided by the school board; the ster-
ile seeds did not constitute a look-alike drug because that term
was designed for cases where a student was seeking to fraudu-
lently sell a look-alike drug for profit; and, the sterile marijuana
seeds did not constitute a drug because sterile marijuana seeds
are specifically excluded from the definition of marijuana in the
Michigan criminal code.

Despite these arguments, Judge Fields once again ruled in
favor of the River Valley School Board, finding that Jennifer
Budak had fair notice that her pen constituted a drug or look-
alike drug because the pen casing said “real marijuana seeds.”
The fact that the pen also noted that the seeds were sterile and
that she bought the pen in a legitimate business mattered little,
however. From the student handbook, she was given notice that
marijuana or look-alike marijuana was prohibited from the
school grounds. And because cannabinoid residue was detected
on the seeds, they constituted marijuana or a look-alike drug,
despite the fact that all sterile seeds contain residue and are non-
psychoactive. Finally, the student code of conduct was not void
for vagueness.

From the ruling of Judge Fields in Budak, it is apparent that
Michigan judges are heavily restrained in their power to overturn
the decisions of school boards. The Michigan Constitution and
case law weigh heavily in favor of the judgement of administra-
tive agencies such as school boards, and with good reason, to
avoid excessive lawsuits over the decisions of administrative
agencies.

Unfortunately, in the case of Jennifer Budak, justice was not
served because the proceedings were weighted against her.
Judge Fields made excuses for the River Valley School Board.
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“Zip, Zero, Zilch!” has been the hoopla in Michigan’s traffic
safety circles for almost two years. A brief examination of
Michigan’s Zero Tolerance Law, the law behind the slogan,
however, proves that this slogan is much more than rhetorical
hype.

By 1994, it had become apparent to Michigan lawmakers that
underage drinking and driving warranted special attention. The
existing statutes were attempting to address the problem of adult
drinking and driving. For example, the established thresholds
represented what the minimum would be to make an adult driver
impaired. Due to factors such as lower body weight, a minor
driver would be impaired at a lower BAC, not covered by the
statutes. Thus, these minor drunk drivers represented a class that
did not even enjoy the legal privilege to drink. Yet they not only
drank until impaired, they got behind a wheel afterwards and
drove. They posed a risk to themselves and everyone else on the
highway but often escaped legal consequences because their
BAC’s were lower than the threshold established under existing
statutes.

In 1994, 2,343 minors, aged 15 to 20, died in alcohol related
crashes. 1,302 underaged drivers were involved in alcohol re-
lated crashes. 22% of minor drivers involved in fatal crashes had
some level of alcohol present in their blood.2

To address this spiraling problem, some  states had adopted
zero tolerance laws for minors, making it illegal per se for mi-
nors to have any bodily alcohol content. These laws included
criminal penalities and license suspensions. They  appeared to
be curbing the increase in fatalities. Hence, Michigan’s lawmak-
ers joined a majority of states and adopted a zero tolerance for
minors as well.

Michigan’s zero tolerance law is formally called A Person
Under 21 With Bodily Alcohol Content Law and is encoded at
MCL 257.625(6) et seq. It reads:

A person who is less than 21 yers of age, whether licensesd
or not, shall not operate a vehicle upon a highway or other
place open to the general public or generally accessible to
motor vehicles, including an area designated for the parking

of vehicles, within this state if the person has any bodily alco-
hol content.

The statute defines any bodily alcohol content as .02 but no
more than .07 grams per per 100 milliliters of blood. The mea-
surement of .02 grams allows for minors to take cold medicines
that contain alcohol. For most minors, .02 equals one beer, one
glass of wine, or one shot of liquor; and, for those minors caught
driving with a BAC of .02, it equals criminal penalities and the
suspension of driving privileges.

A conviction under the statute is a misdemeanor and results
in two points being added to the driving record. Sanctions for
first time zero tolerance offenders are predicated upon whether a
previous alcohol conviction exists, such as operated while im-
paired, attempted to operate while impaired, and operated under
the influence of liquor. If no previous violations exist, the driver
faces a 30 to 90 day suspension of the driving privileges; up to
45 days of community service; and, in addition, or as an alterna-
tive to the foregoing, a fine of $250.3 The district court having
jurisdiction over the matter, can later amend the suspension to a
restriction.4 Finally, the driver must pay a reinstatement fee of
$125 before driving privileges are fully restored.

Should there be a previous alcohol conviction on the record,
the driver faces, 90 days to a year suspension; up to 60 days of
community service; and, in addition or as an alternative to the
foregoing, a fine of $500.5 The district court cannot amend the
suspension to a restricted license until the first 90 days of sus-
pension has been served.6 Once again, the reinstatement fee is
required.

With subsequent convictions, the statute requires increased
criminal penalties and license sactions. Because license suspen-
sion is viewed as the crucial element of statute, the Department
of State automatically overrides any district court order that fails
to impose at least the minimum license sanctions. The override
triggers imposition of the maximum penalities and sanctions al-
lowed for the offense.

The only exception to the law is if a minor driver’s bodily
alcohol content results from his participation in a religious cer-
emony, and the burden lies with the minor driver to prove the
religious exception.7

Issues of an attempted offense under the statute and refusal or
failure of the breatherlyzer are also addressed under the statute.
An attempted offense carries the same penalities and sanctions
as the completed offense. A failure or refusal of breatherlyzer
results in two points being added to the driving record and im-
mediate confiscation of the license. Additionally with a refusal,
a temporary permit is issued, explaining the driver’s right to an
administrative hearing (within 14 days of its issuance for a first
time offense) before the Driver License Appeal Division, the ad-
ministrative hearing branch of the Department of State.8 A fail-
ure to appeal or an unsuccessful appeal results in a six month
suspension of driving privileges that can only be amended by a
circuit court, and it cannot be amended based upon hardship.

The 1000th arrest under the zero tolerance law had taken
place before Michigan had even celebrated the law’s first anni-

Zip, Zero, Zilch! A Brief Overview
By Zenell Bridgette Brown1
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versary.9 During that same time, Michigan had realized a 7.5%
decrease in underage driver involvement in alcohol related
crashes and a 39.4% decrease in underage drivers involvement
in fatal crashes.10

Thus, the message is clear: underaged drinking and driving is
not tolerated. One drink can lead to criminal penalties and li-
cense sanctions. As the Michigan Office of Highway Safety
Planning’s slogan states, “Zip, Zero, Zilch, that’s how much you
can legally drink and drive if you’re under the age of 21.”
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The case of Blank et al. v Michigan Department of Correc-
tions2 challenged the authority of the executive branch to adopt
administrative rules which were not approved by the Legis-
lature’s Joint Committee on Administrative Rules (JCAR).

In the Spring 1996 issue of the Administrative Law Quar-
terly, Michael F. Gadola wrote to defend the executive branch’s
position. David E. S. Marvin and Michael S. Ashton, who repre-
sent JCAR and legislative leadership wrote to defend the
Legislature’s position.

Prison Legal Services of Michigan, Inc., represented the
Blank Plaintiffs in the trial court and is handling the appeal.

An attorney who visits a client imprisoned in a Michigan De-
partment of Corrections (MDOC) institution must submit to a
“clothed body search.”  This is defined to include “a thorough
manual and visual inspection of all body surfaces,” including
prostheses, as well as “visual inspection of the mouth, ears, and
nasal cavity.”  He or she must also remove his or her shoes and
socks “to allow inspection of the shoes and soles of the feet.”3

Prisoners’ family members are subject to the same search
procedures as an attorney,4 and prisoners’ siblings under age 18
are forbidden to visit at all.5

What abuse of executive power or lack of legislative over-
sight led to this situation?

Prison Visiting Regulations
Under the former MCL 800.53; MSA 28.1422, visitors to the

prison were charged a 25 cent fee for the day. Disorderly or in-
toxicated persons, and those known to the police as “crooks” or
prostitutes were banned from visiting. That statute was repealed
by 1972 PA 179.

Under the MDOC administrative rules in force since 1977,6

any citizen with adequate identification whose visitation rights
had not been restricted pursuant to a formal administrative hear-
ing under MCL 791.251; MSA 28.2320, could visit any prisoner.
Based on the needs and resources of each institution, the warden
at each prison set visiting hours, number of visits per month, and
number of visitors per visit. Each warden established visitor and
prisoner dress codes. The introduction of contraband was con-
trolled through metal detectors, routine pat-down searches of
visitors before and strip searches of prisoners after visits. Con-

duct during visits was monitored through surveillance by cam-
eras and visiting room corrections officer, assignment of seats in
the visiting room, use of non-contact visitation in selected cases,
and enforcement of criminal statutes.

For example, a person coming to visit a prisoner at the State
Prison of Southern Michigan was required to produce a valid
pictured identification such as a driver’s license or Secretary of
State identification card. Staff would check for any prisoner vis-
iting restrictions on that person and run a LEIN check to see
whether there were outstanding warrants. The visitor would
place all personal belongings in a locker, pass through a metal
detector and be patted down before entering the visiting room.7

In 1995, the Michigan Department of Corrections decided to
make a “major shift as to the manner in which prisoner visiting is
conducted in the department.”8

To that end it issued a memorandum on March 13, 1995, or-
dering changes in visiting rules at all state correctional facili-
ties.9

The MDOC also proposed amendments to its administrative
rules which would:

♦Institute a pre-approved visitor list for each of Michigan’s
40,000 prisoners;

♦Deny visits from everyone not on a prisoner ’s approved
list;

♦Drastically limit who could be on those lists;

♦Prohibit all visits by brothers and sisters, nieces, nephews,
cousins and any other person under 18 except for the prisoner’s
children, stepchildren or grandchildren;

♦Define immediate family to exclude nieces, nephews,
cousins, aunts, uncles, brother-in-law, and sisters-in-law; restrict
non-immediate family members to one prisoner’s list which
would prevent a cousin, for example, from being on the list of
more then one cousin-prisoner or from being on the list of a
cousin and a friend and would also prevent community volun-
teers from non-religious groups from visiting more than one
prisoner throughout the state;

♦Limit each prisoner to ten non-immediate family mem-
bers;

ability to drive, and who have been involved in fatal crashes. Thus, she sees first
hand the impact of Michigan’s zero tolerance law and educates drivers in that
area.

2. Zip, Zero, Zilch Zings Youth Fatalities, Michigan State Police News Re-
lease, October 30, 1996, at 1.

3. MCL 257.625(6)(d)(i).\

4. MCL 257.319(4)(c).

5. MCL 257. 625b(6)(d)(ii).

6. MCL 257.319(4)(c).

7. MCL 257.624(24).

8. MCL 257.625g.

9. Zip, Zero Zilch Zings Youth Fatalities, Supra note 1 at 1.

10. Zip, Zero, Zilch Zings Youth Fatalities, Supra note 1 at  1.

Michigan’s Prison Visiting Rules Are Unconstitutional
By Sandra L. Girard and Raymond C. Walen, Jr1
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♦Permit additions and deletions to the list of ten every six

months;
♦Give wardens total discretion to deny anybody placement

on a list;
♦Allow the director to permanently restrict all visits for a

prisoner who has one major misconduct in connection with a
visit or two substance abuse misconducts not related (not just
those involving destruction or misuse of property);

♦Authorize an order of restitution as a sanction for any ma-
jor or minor misconduct (not just those involving destruction or
misuse of property.)

After giving notice of the proposed amendments to the rules,
MDOC received over 1,000 letters in opposition, and more than
two hundred people testified in opposition at the two public
hearings held on June 2 and June 6, 1995. The proposed amend-
ments were transmitted to JCAR on June 23, 1995. JCAR held
public hearings on June 28 and July 12, 1995 and took nine
hours of testimony, all in opposition to the rule, except for
MDOC staff agents. JCAR voted on the proposed rules on July
12 and did not reach the concurrent majority (three senators and
three representatives) required to approve the rules. JCAR
scheduled a third meeting, on August 2, 1995, to consider the
rules, but that meeting was canceled.

MDOC withdrew the rules on July 31, 1995, pursuant to
MCL 24.245(11); MSA 3.560(145)(11), precluding further con-
sideration by JCAR or the Legislature. The same day, MDOC
director Kenneth McGinnis issued his own “certificate of adop-
tion” stating that he formally adopted the rules pursuant to MCL
791.206 and 791.254, and forwarded the rules to the office of
regulatory reform in the office of the Governor.

On August 10, 1995, the office of regulatory reform trans-
mitted the rules to the Secretary of State, without a certificate
indicating approval from JCAR or the Legislature, as required
by MCL 24.246(1); MSA 3.560(146)(1). Simultaneous with the
filing of the rules with the Secretary of State, the Governor’s
office issued a press release stating that the Constitution allowed
them to bypass those statutory requirements. These rules be-
came effective August 25, 1995, and they remain in force today.

This was clearly a case of testing waters with the group with
the least political power. When there was no massive outcry, the
Department of Labor and Department of Commerce filed new
rules on November 14, 1995 which had not been approved by
JCAR or the Legislature. Then on November 21, 1995, the De-
partment of Public Health followed suit.

Shortly before that, the Department of Education adopted
rules which exempt charter schools from finance restrictions ap-
plicable to other schools. The rules were adopted without fol-
lowing the procedures in APA sections 41 or 45. On October 4,
1995, Attorney General Frank Kelley held that the rules are in-
valid because they were not adopted in compliance with the
APA.10

It is easy to see the chaos that can result. While the Depart-
ment of Education must follow the APA, the Departments of
Commerce, Corrections, Labor and Public Health need not.
What about the other executive agencies?  Which must follow
the APA and which are exempt?  Who will decide that question:
the Attorney General, the Legislature, the Governor, or the
courts?  The public interest is not served by having a cafeteria
selection of requirements from which agencies can choose. Such

uncertainty is inconsistent with due process and orderly govern-
ment.

Background—History of APA
and JCAR Approval

The Michigan Administrative Procedures Act goes back to
1943.11 Initially, the Legislature delegated full authority to the
executive branch to promulgate the rules called for by various
enabling statutes. However, in 1945, the Legislature adopted a
bill which would have allowed JCAR review of rules. Governor
Kelly vetoed the provision and the Legislature did not override
the veto. In 1947 he signed a weaker version of the bill. It al-
lowed the committee to suspend rules promulgated between leg-
islative sessions, until the end of the next regular session.12

In 1958, Attorney General Adams issued an opinion stating
that this was illegal and that suspension of rules “promulgated in
accordance with the statute” could be accomplished only by
bill.13

In response to that opinion, the 1961 constitutional conven-
tion proposed, and the voters adopted, 1963 Michigan Constitu-
tion, Art IV, Sec 37. It specifically authorized the Legislature, by
concurrent resolution, to:

 . . . empower a joint committee of the legislature, acting between
sessions, to suspend any rule or regulation promulgated by an ad-
ministrative agency subsequent to the adjournment of the last pre-
ceding regular legislative session. Such suspension shall continue
no longer than the end of the next regular legislative session.

The record of the constitutional convention shows that Ar-
ticle IV, Section 37 was adopted to prevent the executive branch
from abusing the power delegated to it to adopt and promulgate
rules during the time the Legislature was not in session.14

The current APA was enacted as 1969 PA 306. It did not pro-
vide for review of proposed rules until 1971 PA 171, which
added to APA Sections 45 and 46 the requirement that proposed
rules be submitted to JCAR before they could be adopted. Under
this amendment, if JCAR disapproved the proposed rules, JCAR
was required to submit concurrent resolutions to both houses
disapproving the proposed rules. If either JCAR or the Legisla-
ture failed to disapprove the proposed rules within the specified
time, then the agency could adopt them.

The Legislature thought that executive agencies abused this
system by submitting proposed rules while the Legislature was
in recess — unavailable to review the proposed rules. The result-
ing failure to reject them within 60 days allowed the agencies to
adopt the rules without legislative review.

This perceived abuse led to the requirement in 1977 PA 108,
that proposed rules must be approved by either JCAR or the Leg-
islature before they could be adopted. The House legislative
analysis section, Analysis of SB 419, explained the problem that
the bill was intended to address:

Some persons contend that [present] procedures do not give the leg-
islature sufficient ability to oversee the rule promulgation process,
and that as a result, rules have been promulgated which do not ac-
curately reflect the intent of the legislation upon which they are sup-
posed to be based.15

One of the arguments for the bill indicated it was intended to
prevent an agency awaiting the Legislature’s recess before filing
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the rule:

The provisions of the present law give executive agencies a free
hand in the making of rules, since they need only wait until the leg-
islature recesses for an extended time to submit their proposed rules
to the joint committee; then, when the legislature does not take ac-
tion for two months, due to recess, an agency may formally adopt
the rules. Under these circumstances, the committee and the legis-
lature do not have time to act, and the intent of the legislature can
be thwarted. The bill’s provision requiring committee or legislative
approval before a rule may be promulgated would prevent this ero-
sion of legislative authority.16

Governor Milliken vetoed the bill, and the Legislature over-
rode the veto. Governor Milliken then invoked 1963 Michigan
Constitution, Article III, Section 8, and asked the Michigan
Supreme Court to issue an advisory opinion on its constitution-
ality. The court declined.17

There have been several amendments since 1977,18 but the
Legislature has always retained the requirement that proposed
rules be submitted to JCAR for approval before adoption.

APA Sections 45 and 46 are a Fundamental Part of the
Michigan Supreme Court’s Due Process and Separation of
Powers Review of Administrative Law.

In Westervelt v Natural Resources Commission,19 the Su-
preme Court relied on the JCAR/legislative approval process as
one factor in its decision to uphold an otherwise impermissibly
vague delegation of rule-making power.20

For example, MDOC’s authority to promulgate rules comes
from MCL 791.206(1)(d) and MCL 791.206(3). The former re-
quires the Department of Corrections to promulgate rules, pur-
suant to the Michigan Administrative Procedures Act, for the
“management and control of state penal institutions.”  This del-
egation of power may be saved by sufficient safeguards if the
JCAR review is left intact. If not, then that delegation is too
broad to survive separation of powers analysis and definitely is
too broad to survive due process analysis.

MCL 791.206(3); MSA 28.2276(3), provides:

The director may promulgate further rules with respect to the af-
fairs of the department as the director considers necessary or expe-
dient for the proper administration of this act. The director may
modify, amend, supplement, or rescind a rule.

This basically allows the MDOC director to do anything he
wants to do. There are no constraints, no limits on agency discre-
tion, and therefore no protection against abuse.

. . . [L]egislation which contains a delegation of power to an ad-
ministrative agency must contain either explicitly or by reference ‘ .
. . standards prescribed for guidance . . . as reasonably precise as
the subject matter requires or permits.’21

In Blue Cross Blue Shield of Michigan v Governor,22 the Su-
preme Court found an unconstitutional delegation of legislative
power and a violation of due process where a statute directed
health care corporations to establish risk factors, required the
Insurance Commissioner to approve or disapprove those risk
factors (but set no standards to direct his response). If the Insur-
ance Commissioner disapproved the risk factors, the statute pro-
vided that a panel of three actuaries would determine the risk

factors. Because the power delegated to the Insurance Commis-
sioner—like that delegated to the MDOC director—was “com-
pletely open ended,” the court found the “complete lack of stan-
dards is constitutionally impermissible,” rendering the statute
unconstitutional.

In Westervelt, safeguards which were lacking in the enabling
legislation were provided by the Natural Resources Com-
mission’s role in rule-making, and the JCAR approval process.
These safeguards saved a much narrower enabling statute from
being held unconstitutional. In the context of Blank, there is no
corrections commission (having been eliminated by Executive
Order 1991-12), and if the JCAR review is unconstitutional,
there is no safeguard to protect the public from agency abuses of
discretion that denies due process. The August 10, 1995 rules are
invalid because MCL 791.206(3); MSA 28.2276(3) is on its face
a violation of separation of powers and due process and, if the
JCAR review is held unconstitutional, the remaining unlimited
enabling statute violates due process and cannot be sustained.

The JCAR approval process is no mere formality: its impor-
tance has been demonstrated repeatedly:

♦In Soap and Detergent Association v Natural Resources
Commission,23 the Supreme Court specifically relied on the lack
of legislative objection during the JCAR approval process under
APA section 45 to uphold the rule challenged by the plaintiffs.

♦In People v Turmon,24 the court cited the APA’s legislative
“check” on agency power to uphold the Controlled Substances
Act’s delegation of power to the Board of Pharmacy to define
controlled substances.

♦The plaintiff in Lutrell v Department of Corrections25 chal-
lenged the MDOC’s rule which governed placement of prisoners
designated as “drug traffickers.”26  The Supreme Court relied on
JCAR’s approval to uphold the rule.

♦In Detroit Base Coalition for Human Rights of Handi-
capped v Department of Social Services,27 the Supreme Court
held that the agency’s failure to follow the APA rule-making pro-
visions denied the plaintiff the “right . . . to review the rule
through the joint committee on administrative rules of the Michi-
gan Legislature.”

♦In Clonlara v State Board of Education,28 a majority of the
Supreme Court explained, “The APA provides a means by which
the public and the Legislature can participate in agency rule-
making through public hearings and approval by the joint com-
mittee on administrative rules with intervals between each pro-
cess. The APA seeks to assure that the essentials of the legisla-
tive process are not lost when law-making functions, formerly
performed by the Legislature, are delegated to an agency.”29  Jus-
tice Riley, joined by Justice Griffin, explained that the legislative
approval process insures that the rules are within legislative in-
tent.30

♦And in AFSCME v Department of Mental Health31 the Su-
preme Court held that a form contract was effectively a rule
which must be promulgated pursuant to the APA. Significantly,
the court mentioned the JCAR approval process twice:

The APA requires an agency to give notice of proposed rules or rule
changes, to hold a public hearing, and to submit the proposed rule
or rule changes to the Legislature’s Joint Committee on Administra-
tive Rules for review and approval.32
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Michigan’s Administrative Procedures Act is unique in its extensive
involvement of the Legislature in the rule-making process. Its re-
quirements undoubtedly yield a more burdensome rule-making pro-
cedure than under the federal system. I am mindful that in adhering to
its stringent requirements, some efficiency of government may be
lost. This Court, however, must remain true to the statute’s man-
dates. If the Legislature desires to shift the balance between effi-
ciency and the democratic concerns addressed by the APA, it can do
so.33

How the JCAR Approval Process
Serves the Constitution

Under the APA, the executive branch gets its way if both
houses pass a resolution approving the proposed rule. Under Ex-
ecutive Order 1995-6, the Governor has veto power at the
front end of the process. If JCAR and the Legislature fail to ap-
prove a proposed rule after the Governor has given his okay,
his executive power is undiminished because he has no inherent
rule or law-making power. If JCAR or the Legislature approve
the rule, the Governor’s executive power is undiminished be-
cause he approved the rule before it went to them.

However, if the requirement of JCAR or legislative approval
is eliminated, then the Legislature’s power is seriously dimin-
ished. Eliminating the JCAR approval process takes away the
Legislature’s role in the inherently legislative process of rule-
making and effectively requires a two-thirds vote of both houses
to pass a bill to prevent an administrative rule proposed by the
executive branch from having the force of law. In this regard,
MDOC’s construction of the rule-making process violates sepa-
ration of powers because it gives the Governor more legislative
power than the Legislature.

For example, the only constitutional delegation of legislative
power to the Governor is in article V, section 2, which allows the
Governor to reorganize executive departments. In this single in-
stance, the Governor has legislative power equal to that of the
Legislature, because, if the Legislature disagrees with his pro-
posed reorganization, it may reject the proposal by a simple con-
current majority of the members elected to and serving in each
house, 55 representatives and 20 senators, the same number as
needed to defeat a bill.

If the MDOC is right, it will take 74 representatives and 26
senators to prevent a rule proposed by the executive from be-
coming law. It takes only 55 representatives or 19 senators to
prevent a bill from passing. If JCAR fails to approve a rule, it
takes 55 representatives or 19 senators to prevent a joint resolu-
tion approving an administrative rule from passing. However, if
the requirements of JCAR approval and or a joint resolution of
approval are eliminated, then the only way the Legislature could
prevent an executive branch rule from becoming law is to pass a
countermanding bill. Presumably, the Governor would veto a bill
to eliminate a rule which his office had approved under Execu-
tive Order 1995-6. Following the veto, it would require 74 repre-
sentatives and 26 senators to override the veto and effectively
prevent an administrative rule from continuing to have the force
of law.

The following chart shows the number of votes needed in
JCAR to prevent its adoption under the existing APA, and the
number of votes needed to override such an administrative rule
under the MDOC’s theory.

The constitution does not express any intent that the Legisla-

ture has to have more votes to prevent executive branch legisla-
tive rule-making by default than it does to positively enact bills.
Certainly if the framers of the constitution intended to grant the
Governor greater legislative power than the Legislature, they
would have spelled it out. To say that the Legislature cannot pre-
vent the adoption of rules without a full vote of both houses and
presentment to the Governor, but that the executive branch can
actually enact “laws” with no legislative vote whatsoever, is an
irony to bitter to be tolerated.

Public Policy Concerns
In addition to the legal reasons, there are strong public policy

concerns which weigh in favor of upholding the constitutionality
of the current system.

The public interest is threatened by encouraging other agen-
cies to “adopt” rules according to whatever scheme they decide
is permissible. If other agencies adopt rules in similar fashion
and if the statutes are ultimately upheld, those rules would be
invalidated. This would create a morass of due process violations
and an onslaught of litigation.

The executive branch refusal to follow the APA is making the
Legislature wary of delegating rule-making authority to agen-
cies. The Senate’s October 11, 1995 amendment to SB 525,
sponsored by Joanne Emmons (R-Big Rapids), provides that the
rule-making powers of the Department of Mental Health are re-
voked if the trial court’s decision in this case is not reversed. The
Legislature could similarly amend every bill which delegates
rule-making responsibilities. Government would be very cum-
bersome indeed if agencies had to seek enabling legislation regu-

 VOTES NEEDED TO ACT ON RULES

Votes in Votes in Votes in
 JCAR House Senate

Under Current APA:

JCAR 3 representatives
action to or
prevent rule 3 senators ——   ——

Legislative
action to
approve rule
after JCAR
disapproves  ——     55     19

Without Legislative Review:

Action to pass
overriding bill
if Governor
does not veto  ——      56      20

Action to pass
overriding bill
after Governor
vetoes the bill ——      74      26
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lation-by-regulation, or if the Legislature stripped them of all rule-
making authority. That is happening, as evidenced by Section 13
of the Michigan Telecommunications Act,34 which the Governor
signed and which strips the Public Service Commission of rule-
making authority should the trial court’s decision in Blank be
upheld.

The Legislature could vastly expand its staff so it would have
access to its own experts in drafting very detailed statutes. This
would be a duplicative, expensive, and wasteful process because
the public’s interest has been well-served thus far by the current
system which takes into account modern legislative and execu-
tive roles, while providing “procedural safeguards to govern the
exercise of the agency’s authorized powers.”35  It is not a mere
coincidence that the first agency to arrogate the Legislature’s
power to itself is the Department of Corrections—the state
agency which already wields unparalleled power over the lives
of people who are politically disenfranchised.36

The public interest is best served by making it clear to state
officials that they will not be rewarded for taking the law into
their own hands and unilaterally deciding they do not have to
follow particular statutes when it becomes inconvenient.37

The agency’s decision to quit obeying the statute on the
ground that it thinks the law is unconstitutional impinges on the
judicial branch’s exclusive power to decide the constitutionality
of duly enacted laws.38

There is a strong public policy against the particular rules
which have been adopted here — rules which duly elected repre-
sentatives decided do not comport with legislative intent. With
an average cost of $24,000 per year to house a prisoner, the pub-
lic has a strong interest in measures which contribute to success
on parole and re-entry into society. Of all the possible variables
in prison, the only variable which has been shown to directly cor-
relate with success on parole is a liberal visiting policy.39 The
public has no general interest in unnecessarily restricting the ef-
forts of fellow citizens to maintain relationships among family
member, however people choose to define their own extended
families. Moreover, the MDOC has never articulated or demon-
strated any need for the drastic changes in visiting rules.

In too many instances, communication between families and
friends and prisoners is already hampered by poverty, expensive
or unavailable public transportation to prisons, and the illiteracy
of the prisoner and/or the support person. In all instances, tele-
phone communication is already restricted due to prison-moni-
toring of all personal calls.

The fact that the MDOC has adopted visiting rules which
weaken family ties for persons desperately in need of them,
while society is simultaneously renewing its emphasis on family
values, is an absolute contradiction of public policy.

Prisons operate in almost total secrecy. The public has very
little direct access to information about what goes on in
Michigan’s forty prisons. The public has an interest in visiting
rules which permit it to get some insight in how prisons are oper-
ated and how tax money is spent.

Finally, the public has a special interest in requiring state offi-
cials to set a good example in obeying duly enacted statutes, or
challenging them in the manner provided by law. After all, those
same persons are the custodians of Michigan’s prisoners, who
are incarcerated for their disobedience of the law.
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Introduction
Because administrative law is so closely tied to statutes, it is

important to examine two aspects of every underlying statute.
First, the constitutionality of the statute which forms the ba-

sis of an agency’s action should be explored, since if that statute
is invalid, so is an agency action upon which it is premised.2   Two
grounds for attacking a statute are predominant—(1) that the
statute fails to satisfy substantive due process; that is, that the
statute bears no rational relationship to a legitimate purpose of
government or the police powers of the state;3  and (2) that it is an
improper delegation of legislative power to an administrative
agency; that is, that the statute reflects a violation of the principle
of separation of powers contained in Article 3, § 2 of the Michi-
gan Constitution.4   Delegation analysis questions the validity of
the action of the Legislature, rather than that of an agency.5

Second, assuming the validity of the statute, the issue be-
comes whether the agency has complied with the statute in its
implementation, regardless of whether that action is embodied in
a rule, an order, or some other exercise of the power granted to
the agency in the statute. Often, this aspect is an exploration of
whether the agency action is ultra vires. Delegation analysis is
important to the implementation analysis because it forces a
thorough reading of the underlying statute and helps to define the
powers of the agency, so that the exercise of that power can be
assessed for compliance with the legislative grant of authority to
the agency.6   Further, delegation analysis can shape the structure
of a party’s defenses and strategy in dealing with a matter before
an agency, although delegation is too often an argument of last
resort rather than the starting place.7

Constitutional Basis of the Delegation Doctrine
Although the delegation [or more accurately the non-delega-

tion] doctrine is dormant in federal law, it remains an active and
viable consideration in every challenge to agency action at the
state level, as recent cases demonstrate. Michigan’s delegation
law has been confused by the Supreme Court, but the fundamen-
tal concept of delegation as a constitutional separation of powers
matter is actually quite clear—one branch cannot delegate its
own power to the others nor can it undertake to exercise the pow-
ers of the other branches, except as specifically provided in the
Constitution itself.8

The starting place for analysis is with the provisions of the
Michigan Constitution which establish three distinct branches of

government—Article IV, § 1, which establishes the legislative
branch; Article V, § 1, which vests the executive power in the
governor, and Article VI, § 1, which places the judicial power in
one court of justice. Article III, § 2 of the Constitution specifi-
cally prohibits persons in one branch from exercising the powers
belonging to the other branches except where the Constitution
itself expressly permits.9

Adequate Standards Test—The basic test for proper del-
egation is set forth in Department of Natural Resources v Sea-
man10:  (1) read the act as a whole;11  (2) determine if the stan-
dards are as reasonably precise as the subject matter requires or
permits;12 (3) construe, if possible, for validity rather than inval-
idity, for administrative rather than legislative power, and for dis-
cretionary rather than legislative authority.13  Seaman integrates
two theories which predate the standards test—”proper” delega-
tion and “true” delegation. In the former, the issue is whether the
action of the executive is based on a fixed or named contingency;
in the latter, the issue is whether the delegation “marks the field”
and the action merely “fills in the details.”  In federal delegation
parlance, these are known as “contingent” and “subordinant”
delegation, respectively.14  Overall, the statute must include ad-
equate standards by which to measure the limits of the legislative
delegation of power, which if too indefinite represent an im-
proper transmittal of true legislative power to an executive
branch officer or agency.15

Michigan’s Confusion—Unfortunately, one cannot read the
Michigan delegation cases without becoming confused. The
cause is a number of cases which carelessly intermingle concepts
of substantive and procedural due process with separation of
powers principles, mainly because the search for adequate stan-
dards, at least in part, is common among these concepts.

However, due process analysis, whether substantive or pro-
cedural, is not a part of delegation analysis and no Michigan case
with a controlling majority has ever so held.16  The apparent
source of the confusion was Milford v People’s Community Hos-
pital Authority,17 which introduced language regarding stan-
dards in a confusing matter. While an examination of statutory
standards is important in both due process and delegation analy-
sis, the key to understanding the relationship of the constitutional
doctrines to standards is not the use of the standards analysis, but
the purpose of the analysis. In substantive due process analysis,
the focus is on the standards in the statute which reveal a rational
relationship to a legitimate purpose of government; in delegation
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analysis, the focus is on the standards to determine if the legisla-
tive branch has improperly given its power to an executive
agency.18

 Procedural due process deals with the manner in which an
agency exercises power. In Seaman, Justice Williams found that
due process was satisfied by the presence of agency rulemaking
and licensing procedures, but was never successful in persuading
a majority of the Court that due process analysis was part of del-
egation. His major opposition to this view was supplied by Jus-
tice Ryan, whose central point was that the due process and ac-
countability issues were part of the application of a statute and
were appropriate for consideration of an agency’s actions, rather
than in determining the constitutional validity of the actions of
the Legislature. Due process in application of a statute cannot
and should not save an improper delegation. If an action of the
Legislature is a violation of separation of powers, how can
implementation by an executive agency save it?19

The notion of “totality of safeguards” is also not properly in-
cluded as an aspect of delegation law and is actually tied to pro-
cedural due process; the theory espoused is that an improper del-
egation can be saved if there is a sufficient set of procedural pro-
tections in its application. This approach has the same defect as
the procedural due process analysis itself.20

“Political accountability,” another theory presented in Sea-
man and subsequent cases, is likewise not an aspect of delega-
tion law under separation of powers. The action of the Legisla-
ture in passing a statute satisfies any political accountability
needed; implementation of a proper statute by the bureaucracy is
not an aspect of delegation analysis.21

Application of the Standards Test
Measuring Device—Seaman included an excellent and in-

structive example of application of the adequate standards test.22

Seaman and Blue Cross & Blue Shield of Michigan v Governor23

also teach the need to identify in the statute a measuring de-
vice—some standard against which to measure the agency’s ex-
ercise of authority to determine if it comports with legislative
intent.24

Incorporation by Reference—Although the issue is subject
to some debate, adequate standards can be incorporated by refer-
ence, either expressly or impliedly.25  The outside reference need
not be to governmental standards,26 although it can be.27 Further,
the reference can be to a word, term, or standard with secondary
meaning, which in turn incorporates further detailed standards.28

Other Delegation Principles
An administrative agency cannot be granted true judicial

powers,29 nor can a judicial body be given executive powers.30

A proper delegation can empower an agency to make rules, the
violation of which in turn can constitute criminal acts enforced
by criminal prosecutions.31  Subdelegation of power within the
executive branch is permitted, if the delegating official retains
ultimate responsibility for the exercise of the power or if specifi-
cally permitted by statute.32  If the statute specifically requires
that a particular public official exercise the power, however, that
power cannot be subdelegated.33

Delegation of a purely governmental power to a private party
is unconstitutional. But legislation can constitutionally involve
incorporation of standards of private organizations and imple-
mentation through procedures involving private organizations.34
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10 Steps to Successful
Delegation Analysis35

1. Identify and read the relevant statute.

2. Identify the specific power granted to the agency.

3. Look for an overriding statement of purpose or policy
in the statute.

4. Identify the measuring device in the statute.

5. Structure an argument around the specific provisions
which state the power to act and the absence of appro-
priate language to channel or control the limits on the
exercise of that power.

6. Consider alternative language that might have made
the statute clearer or structured discretion more tightly.

7. Review the case law in light of this analysis.

8. Offer examples of statutes that were struck down
which presented similar problems, if there is precedent.

9. Discuss the consequences of upholding the statute,
especially where those covered by it are left to deal with
uncertainty and the potential that they are in danger of
violating the statute no matter what they do until such
time as its meaning is clarified.

10. Use the results in the delegation analysis to structure
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Winter 1997

1. PROGRAMS

A. Are you satisfied with the current schedule of
programs?   Currently, we produce one seminar in the
spring and organize another program in conjunction
with the State Bar Annual Meeting in the fall.
____________________________________________

___________________________________________

____________________________________________

B. What subjects would you like to see as the topic of
a program?
____________________________________________

____________________________________________

____________________________________________

_____________________________________________

C. Where would you like the programs to be
conducted?
____________________________________________

____________________________________________

2. COMMITTEES

A. Are you interested in serving on a committee?  If so,
what committee? The present committees are:
Newsletter, Program, Diversity, Membership and
Nominations, Legislation, Rules and Judicial Review,
Public Access to Government and Education, Public
Utility Law and Transportation Law.

___________________________________________

___________________________________________

___________________________________________

EVALUATION

In order to better serve you, the Administrative Law Section asks that you take the time to answer and return
this questionnaire—of course, all comments are welcome. The goal of this effort is to gain an understanding
of the needs of our members and adjust our activities to better serve them.

Please return to:

William C. Fulkerson
Warner Norcross & Judd LLP

900 Old Kent Building
111 Lyon Street, N.W.

Grand Rapids, Michigan 49503
Facsimile:  (616) 752-2500

E-Mail:  FULKERWC@WNJ.COM

  B. What activities would you like to see a committee
undertake?
___________________________________________

____________________________________________

____________________________________________

___________________________________________

C. Would you like to chair a committee?
___________________________________________

_____________________________________________

3.  ADMINISTRATIVE LAW QUARTERLY

A. Are you satisfied with the content and frequency of
the Administrative Law Quarterly?
___________________________________________

___________________________________________

B. What would you do, if anything, to improve the
publication?
___________________________________________

___________________________________________

C. Would you be willing to write an article for the
Quarterly?
___________________________________________

___________________________________________
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