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The Administrative & Regulatory Law Section has been very fortunate to have a long 
string of effective and strong leaders.  The outgoing Chair of the Section’s Council, Jon 
Christinidis, is no exception.  Jon oversaw a year in which the Section completed a number 
of successful programs and initiatives.  The mission of the Section this year will be to build 
upon Jon’s successes and continue to provide exceptional programs for the membership.  

It is important that the Section continue to deliver value and educational opportu-
nities to its members. The Section will offer many of the same programs that are now 
maninstays of the Section. A summary of the past and upcoming programs is below. The 
newsletter is another way the Section Council intends to accomplish its goals.  Included 
in the current newsletter are great articles related to energy and the changes at the Michi-
gan Court of Claims.  The usual digest of case law and legislation impacting administra-
tive and regulatory law is also included.

September 2013 Annual Business Meeting and Program 

In conjunction with the Section’s 2013 annual meeting, attendees were treated to an 
outstanding presentation by Richard Henderson, OOGM Field Operations Supervisor 
for MDEQ.  Mr. Henderson’s presentation focused on Michigan’s regulatory environment 
and oversight of hydraulic fracking.  The topic drew one of the largest crowds in recent 
memory for the Section annual meeting.  It’s not often that as practitioners we have the 
opportunity to engage state officials in such a setting.  I would encourage each of you to 
watch for opportunities to attend one of the Section’s programs as well as this year’s an-
nual meeting being held at the DeVos Place in Grand Rapids.  

At the annual meeting, the Section had the privilege of welcoming Shaun Johnson as 
a new member of Council.  Shaun is an attorney with the Dykema law firm specializing 
in public utility and energy issues.  Also elected onto the Section Council were returning 
members Gary Gordon, Mark Burzych and Richard Patterson.   

 
Events 

On December 10, 2013, the Section hosted a luncheon program with the Michigan 
Tax Tribunal. The event was co-sponsored with the Taxation and Public Corporation 
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Chair’s Column
Continued from page 1

Law sections. Mr. Steve Lasher, Mr. Peter Kopke and Ms. Samantha Snow Shaffer were the 
featured speakers.  The speakers collectively provided an update on existing and new rules 
at the MTT and the ongoing implementation of system improvements that have resulted in 
a continued reduction in the backlog of cases filed with the MTT.  Just recently, the MTT 
announced that its new case management system and e-filing system went live, along with 
its redesigned website.

 The Section is also in the process of planning additional events, including the annual 
luncheon with the Liquor Control Commission, which is scheduled for March 25th at the 
Kellogg Center in East Lansing. (The registration form for this event can be found on page 
10 of this newsletter.)  The Public Service Commission luncheon program is scheduled for 
May 22nd at the U-Club in East Lansing.

Outlook

 I’m quickly realizing how challenging it is to implement new initiatives over a year’s 
term.  Nevertheless, we are in the process of arranging for a new event with Administra-
tive Law Judges who will discuss practice pointers and issues related to representation in an 
administrative hearing.  Similarly, the Council is also closely monitoring the initiative of the 
Michigan Administrative Hearings System to adopt a set of Uniform Hearing Rules.  The 
Council has appointed an ad hoc committee to participate with MAHS in the process of 
reviewing the proposed rules and to provide input on behalf of the Section.

 I look forward to my opportunity to serve as the Section Chair for 2013-2014.  Whether 
you are interested in hearing more about Section programs, or just want to provide feedback 
to the Section Council, feel free to correspond with me via email at mfmatheson@loomislaw.
com or by telephone at 517-318-9294.

Left to Right: Steven Lasher, Basak Elmas, Samantha Snow Shaffer, Kutlan Elmas and Peter Kopke. The 
Elmas’ were guests at the program. They are visiting judges from Turkey and attending classes at MSU.
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Over the past two years, the controversy over hydraulic 
fracturing has come to Michigan, despite a long history of 
hydraulic fracturing operations in many parts of the Lower 
Peninsula.  Responses to the controversy have come in the 
form of civil litigation, administrative challenges, and up-
dated regulations regarding the process.  

Civil litigation over the process has been relatively light.  
Michigan Air Land Water Defense v. Michigan Department 
of Natural Resources and Keith Creagh, Director, Michigan 
Department of Natural Resources, Case No. 12-507-CE,  was 
a lawsuit filed in Barry County seeking to invalidate State of 
Michigan oil and gas lease sales.  Michigan Land Air Water 
(“MiLAWD”), a non-profit environmental group, claimed 
that the Michigan Department of Natural Resources had 
violated “the public trust” by offering oil and gas leases for 
sale at auction since 2010.  

According to MiLAWD’s website, it is “[d]edicated to 
preserving the natural beauty of Michigan and resisting rural 
industrialization by gas/oil companies.”  In its complaint, 
MiLAWD accused the DNR and its Director of failing to 
adequately consider the potential impacts of “horizontal hy-
drofracturing” on “state lands, waters, and natural resources, 
and the public trust land” associated with various state parks.  
The suit sought to invalidate state oil and gas leases and re-
quested injunctive relief requiring “the Defendants to comply 
with the public trust, statutory, and [Michigan Environmen-
tal Protection Act] duties before any leases are sold or drilling 
allowed” on the state leased acreage.  

On August 13, the Court held that the case was brought 
prematurely. The Court observed that the leases were clas-
sified as non-developmental – meaning that the drilling or 
hydraulic fracturing could not yet occur.   Without the leases 
being reclassified as developmental – a process which requires 
additional administrative oversight and public comment – 
the Court found that the plaintiff could not establish the 
“actual or imminent injury” required to maintain the lawsuit.  
Notwithstanding the Court’s dismissal, the Court opened 
the door to future challenges by basing its decision on the 
non-developmental status of the leases – suggesting that fu-
ture state oil and gas leases which allow hydraulic fracturing 
operations could give rise to a “public trust” cause of action.  

The Court’s dismissal of the MiLAWD suit was merely 
one chapter in legal disputes over hydraulic fracturing.  The 

latest salvo is a challenge to the federal Bureau of Land Man-
agement’s (“BLM”) leasing of lands in Allegan County in 
2013.  The plaintiffs in Davis, et al. v. Bureau of Land Mgmt., 
et al., No. 1:13-cv-00971 (W.D. Mich. Sep. 5, 2013) claimed 
that the BLM failed to issue adequate environmental assess-
ments in anticipation of the sale of two large BLM mineral 
leases in Allegan County.  The plaintiffs further alleged that 
the Environmental Impact Statements failed to address the 
potential impact of oil and gas operations on two endangered 
species – the Indiana Bat and the Karner Blue Butterfly – and 
as a result, that the federal lease sales should be invalidated.  
While BLM has filed an answer to the complaint, the parties 
filed a joint motion to stay the case pending a final agency 
action in the form of a decision from the Interior Board of 
Land Appeals.  Additionally, in coordination with the Davis 
suit, the Center for Biological Diversity has filed a 60-day 
notice of intent to sue the BLM alleging that the BLM has 
violated the Endangered Species Act.  

Not all of the litigation over fracking has been initiated in 
the courts.  The most recent administrative contest involved 
a challenge to the Michigan Public Service Commission’s 
(“MPSC”) approval of two natural gas pipeline applications.  
In January, 2013 Encana Oil & Gas applied to the MPSC 
for regulatory approval to construct and operate two natural 
gas pipelines that would connect two of Encana’s wells to 
gas pipelines. In the applications, Encana said it “anticipates 
that it will drill a significant number of wells” near the two 
pipelines within the “next several years.” In accordance with 
its common practice to approve pipeline applications on an 
ex parte basis, the MPSC approved the applications on Janu-
ary 31, 2013.

More than a month later, two northern Michigan resi-
dents filed petitions to intervene and requests for evidentiary 
hearings regarding the MPSC’s approval of the pipelines. The 
residents objected to the MPSC’s approval of the pipelines on 
the basis that, by their estimations, inadequate environmental 
impact assessments accompanied Encana’s applications. The 
residents claimed that the “assessments were incomplete and 
deficient . . . especially in that they do not take account of 
the applicant’s plan for hundreds of wells and associated pipe-
lines around the area, nor do they take account of their effect 
on nearby terrain, plant, and wildlife.” 

The Latest Challenges to Hydraulic Fracturing 
in Michigan

By David Whitfield

continued on next page
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Specifically, the residents claimed that the cumulative 
effect of drilling and pipeline construction operations would  
“lead to industrialization of the northern lower peninsula’s 
state forests and wetlands, encroachment of opportunistic ex-
otic species, and diminution of habitat for Kirtland Warblers 
and other protected species.” Though the attempted interven-
tion sought to challenge the pipeline approvals, in effect, the 
objections sought to challenge the entire oil and gas develop-
ment process in northern Michigan.

Encana objected to the petitions on procedural grounds. 
The MPSC denied the petitions on the basis that the resi-
dents did not have standing to challenge Encana’s applications 
because they had failed to establish they would suffer any 
“concrete or discernible injury in fact.”  In light of the Com-
mission’s decision, appeals have been filed in both cases, which 
are still pending before the Michigan Court of Appeals.

State regulators have also responded to concerns over hy-
draulic fracturing.  Since 2011, the Department of Environ-
mental Quality (“DEQ”) has issued Supervisor of Wells In-
struction 1-2011 regarding High Volume Well Completions, 
and Instruction 1-2013 regarding Water Well Construction 

and Abandonment.  These instructions include a number of 
reporting and monitoring obligations.  Recently, the DEQ 
reported that it intends to promulgate formal rules which will 
incorporate many of the provisions contained in these instruc-
tions.  Additionally, state regulators have consistently explained 
that the robust regulatory scheme applicable to oil and gas 
operations in Michigan will continue to safeguard the public 
and Michigan’s natural resources from any detrimental impact 
from hydraulic fracturing operations in the state.

The lawsuits and administrative actions being filed in 
connection with hydraulic fracturing in Michigan are still in 
the early stages.  As these disputes are resolved, the future of 
hydraulic fracturing in Michigan will be determined.  In the 
meantime, the public debate over the process will continue. 

About the Author

David Whitfield is an Associate with Warner Norcross & 
Judd LLP and a member of the firms’ Resources, Energy and 
Environment Practice Group.  David is involved in litigation on 
oil and gas and energy matters.

On November 12, 2013, Governor Snyder signed into 
law Public Act 164 of 2013, which transferred the Michi-
gan Court of Claims from the Ingham County Circuit to 
the Michigan Court of Appeals. Although this Act garnered 
some attention for the political theater attached to its pas-
sage, the details of the Act and its effects on the Court of 
Claims have been somewhat overlooked. In addition to the 
restructuring of judicial responsibilities, the new law signifi-
cantly expands the types of lawsuits that must be filed with 
the Court of Claims. 

Before these changes, the Court of Claims was a function 
of the Ingham County Circuit Court, with applicable claims 
filed and heard in Ingham County. The Act restructures the 
Court of Claims and transfers all cases to a newly restruc-
tured Court of Claims consisting of four Court of Appeals 
judges. A plaintiff may file a cause of action in any Court of 
Appeals district, and the clerk of the Court of Claims will 
assign cases by blind draw.

In addition to the structural changes, the Act also re-
vamps the jurisdiction of the Court of Claims. The Court of 
Claims previously had exclusive jurisdiction of all claims ex 
contractu and ex delicto (contract and tort claims) against the 
State of Michigan and any of its departments, commissions, 
boards, institutions, arms or agencies. The Court of Claims 
also had concurrent jurisdiction with the circuit courts over 
claims for declaratory and/or injunctive relief, meaning ac-
tions against the State of Michigan and its various political 
subdivisions seeking only declaratory and/or equitable relief 
could be filed and adjudicated in the circuit courts.

The Act eliminated the concurrent jurisdiction of the cir-
cuit courts and vested the new Court of Claims with exclu-
sive jurisdiction over all claims against the State of Michigan 
and its various political subdivisions for:

•	 all claims or demands “statutory or constitutional”; 

Court of Claims Moving to Michigan Court 
of Appeals

By Jason Hanselman and Courtney Kissel

continued on next page
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•	 demands for monetary, equitable, or declaratory relief; 
and 

•	 demands for issuance of extraordinary writs.

The Act also expanded the Court of Claims’ jurisdiction 
to include all such claims brought against any individual 
officers, employees or volunteers of the State of Michigan or 
its enumerated bodies and agencies. Circuit courts no longer 
can hear actions against the State of Michigan, individual 
officers, employees, or volunteers of the State of Michigan or 
its political subdivisions.

In light of these changes, the Michigan Supreme Court 
has assigned four new Court of Appeals judges to hear Court 
of Claims cases. The judges—whose terms expire May 1, 
2015—are:

•	 Judge Michael J. Talbot (Court of Appeals District 1)

•	 Judge Pat M. Donofrio (Court of Appeals District 2)

•	 Judge Deborah A. Servitto (Court of Appeals District 2)

•	 Judge Amy Ronayne Krause (Court of Appeals District 
4)

The Michigan Supreme Court has designated Judge Tal-
bot as the Court of Claims’ Chief Judge.

Because the Act was given immediate effect, the changes 
took effect immediately upon filing with the Secretary of 
State. Cases presently pending in the Court of Claims will 
be transferred to a newly-selected Court of Appeals judge. 
In addition, pending circuit court actions falling within the 
expanded jurisdiction of the Court of Claims will also have 
to be transferred to a Court of Appeals judge appointed to 
the Court of Claims if a transfer is requested by the State or a 
State officer or department.

Public Act 205 of 2013 was enacted shortly after the 
adoption of the main enacting legislation, which clarified 
that those who have the right to a jury trial against the State 
of Michigan can still file their lawsuits in the local circuit 
court.

About the Authors

Jason Hanselman is a partner at Dykema, focusing on issues 
related to state and local government, including election law, po-
litical compliance, and other highly regulated areas.  He regularly 
is involved in election-related litigation and advises corporate cli-
ents, candidates, and committees on issues such as recalls, recounts, 
ballot question campaigns, and campaign finance matters.

Courtney Kissel is an associate at Dykema.  Ms. Kissel’s 
practice focuses on government policy, including state constitu-
tional law, election law, insurance law, Indian law, and public 
utility law. Ms. Kissel also practices in the area of public finance.

United States Supreme 
Court Decision

By Ronald Richards

Chevron’s framework applies to an agency’s interpre-
tation of its own authority

The United States Supreme Court recently held that 
federal agencies deserve deference – even when determin-
ing the bounds of their own jurisdiction. City of Arlington 
v. FCC, (No. 11-1545, dec’d May 20, 2013).  Arlington 
arose out of a dispute over Section 332 of the federal Com-
munications Act, 47 USC 332.  Section 332 requires state 
or local governments to act on a siting application involv-
ing wireless facilities “within a reasonable period of time 
after the request is duly filed.”  47 USC 332(c)(7)(B)(ii).  
The Communications Act charges the FCC with general 
regulatory authority over the Communications Act.  Under 
that authority, the FCC issued an order in which it inter-
preted Section 332’s “reasonable period of time” phrase 
to mean local governments had presumptively 90 days to 
process an application to place a new antenna on an exist-
ing tower, and 150 days to process all other applications.  
Several cities sought review of the FCC’s interpretation, 
challenging the interpretation and also arguing that the 
FCC lacked authority to interpret Section 332’s limits.  

The Fifth Circuit Court of Appeals upheld the FCC’s 
order.  It reasoned that Sec. 332’s mandate to decide ap-
plications “within a reasonable period of time” is ambigu-
ous, that the FCC has authority to resolve that ambiguity, 
and that the timeframes the FCC adopted are reasonable. 
The Court relied heavily on the agency-deference doctrine 
in Chevron U.S.A., Inc. v Natural Resources Defense Council, 
Inc., 467 U.S. 837 (1984).  

The Supreme Court affirmed.  The Court held that 
although federal courts’ jurisdiction is, due to Article III, a 
separate inquiry from their decisions’ propriety, challenges 
to federal agencies’ decisions cannot be separated into 
“jurisdictional” versus “substantive.” The Court’s further 
rationale for upholding the FCC’s Order was as follows:

•	 courts must apply the Chevron framework to an 
agency’s interpretation of a statutory ambiguity that 
concerns the scope of the agency’s jurisdiction – i.e., its 
statutory authority;

•	 Under Chevron, a reviewing court must first ask if 
Congress has directly spoken on the precise question 
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at issue; if so, the court must give effect to Congress’s 
unambiguously expressed intent.  But if the statute is 
silent or ambiguous, the court must defer to the adminis-
tering agency’s construction of the statute so long as it is 
permissible;

•	 When a court reviews an agency’s interpretation of a 
statute it administers, the question is always whether 
the agency has stayed within the bounds of its statutory 
authority.  There is no distinction between an agency’s 
“jurisdictional” and “non-jurisdictional” interpretations.  

•	 The Supreme Court has consistently applied Chevron 
deference to agencies’ constructions of the scope of their 
own jurisdictions.  Chevron applies to statutes designed 
to curtail the scope of agency discretion, even where con-
cerns about agency’s expansive construction of the extent 
of its own power would have brought a fundamental 
change in the regulatory scheme;

•	 The federal Communications Act expressly supplants 
state authority, so the question is simply whether a fed-

eral agency – or federal court – will set the time lines that 
a local or state government must follow.

•	 There is no case where a general conferral of rulemak-
ing authority was held insufficient to support Chevron 
deference for an exercise of that authority within the 
agency’s substantive field.  A general conferral of rule-
making authority validates rules for all the matters the 
agency is charged with administering.  Section 201 of 
the Communications Act confers general rulemaking 
authority.  As a result, the preconditions of Chevron 
deference are satisfied since Congress has unambiguously 
vested the FCC with general authority to administer that 
Act through rulemaking and adjudication, and the FCC 
made its interpretation while exercising that authority.

About the Author

Ronald Richards is a shareholder with the law firm of Fos-
ter, Swift, Collins & Smith, P.C., in its Lansing office.

Recent Administrative Law Case Activity

By Ronald Richards

Seventh Circuit Court of Appeals Opinion1

The Seventh Circuit Court of Appeals recently decided a 
case that concerns several complex issues –the most relevant 
here being whether a region-wide allocation of the costs of 
new transmission facilities is valid.  But the most interest-
ing part of this case is the federal court’s questioning of the 
constitutionality of Michigan’s renewable energy law.  Illi-
nois Commerce Comm’n v FERC, 721 F3d 764 (7th Cir 2013).  
This case arose when one regional transmission organization 
(MISO) attempted to upgrade part of the nation’s electrical 
grid to incorporate transmission lines for electricity that its 
remote wind farms generate.  MISO operates in the midwest, 
including in Michigan.  It sought FERC approval to impose 
a tariff on its members to fund a new, high-voltage project.  
The tariff was designed to pay for building transmission lines 
for electricity remote wind farms generate.  The FERC ap-
proved MISO’s request in 2 orders. 

Some of the petitioners sought review of the FERC’s or-
ders.  One group of petitioners consisted of Michigan utilities 

and their regulator (collectively here, Michigan).  The other 
petitioners were led by the Illinois Commerce Commission.  
One of the central issues concerned the Michigan utilities’ 
challenge to the proportionality of the proposed projects’ 
benefits to its costs.  It relied on the federal Power Act, which 
requires that any fee added to the price of wholesale electric-
ity transmitted on the grid must be just and reasonable.  

The Seventh Circuit Court of Appeals affirmed, in large 
part, the FERC orders.  However, it rejected the arguments 
raised by Michigan.  The Court explained that “Michigan’s 
argument – that its law forbids it to credit wind power from 
out of state against the state’s required use of renewable 
energy by its utilities – trips over an insurmountable consti-
tutional objection.  Michigan cannot, without violating the 
commerce clause of Article I of the Constitution, discrimi-
nate against out-of-state renewable energy.” 
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Michigan Supreme Court – Order

Expedited Siting Certificates Are Governed By 2008 Pub-
lic Act 295 – Not 1995 PA 30 

The Michigan Supreme Court through an Order held 
that the 2008 PA 295 (Act 295) in general, and that its 
Part 4 in particular, governs issuance of expedited siting 
certificates and approval of proposed transmission line 
construction.  In re Application of International Transmis-
sion Company for Expedited Siting Certificate, 493 Mich 
947.  This case involved the intersection of two statutes: 
(1) 1995 PA 30, Electric Transmission Line Certifica-
tion Act, MCL 460.561 et seq. (which generally governs 
constructing electric transmission lines); and (2) 2008 
PA 295, the Clean, Renewable, and Efficient Energy Act, 
MCL 460.1001 et seq.  Part 4 of Act 295 allows certain 
entities to seek an expedited siting certificate for a wind 
energy facility.  The case arose after ITC asked the Public 
Service Commission for an expedited siting certificate for 
a wind energy transmission line.

At the MPSC level, various parties opposed ITC’s re-
quest.  They argued that ITC’s application did not meet 
Act 295’s requirements and that Act 30 – not Act 295 – 
sets the standards to build a transmission line.  They also 
claimed Act 295 was unconstitutional because it amended 
Act 30’s siting requirements without re-stating and pub-
lishing Act 30 contrary to Const. 1963, art. 4, Sec. 5.  The 
MPSC disagreed.  It issued the requested siting certificate 
to ITC and ruled that that certificate authorized building 
the transmission line.  

In a 2012 published opinion, the Court of Appeals af-
firmed in part.  It ruled that (1) the MPSC properly issued 
the siting certificate, but (2) erred in concluding that the 
certificate authorized building the transmission line.  The 
Court limited its conclusion to prospective application.

The Michigan Supreme Court reversed the Court of 
Appeals in part, in a 1-page Order.  The Order ruled that 
the Court of Appeals clearly erred when it determined 
that Const. 1963, art. 4, Sec. 5 – which bars amending 
a statute without re-enacting and publishing it – would 
be violated if Act 295 was enacted without re-enacting 
and publishing Act 30.  The Order added that Act 295 
and especially Act 295’s Part 4, provides a comprehensive 
legislative scheme to issue expedited siting certificates and 
clearly intended that expedited siting certificates autho-
rized building approved transmission lines.  In all other 
respects, the Order denied leave.

Michigan Court of Appeals – Published Opinion

Agency’s Decision Is Valid Even Though It Came After 
Statutory Timelines For Decision

The Court of Appeals upheld an agency decision even 
though it came well after statutory timelines to issue the 
decision.  Department of Cmty. Health v Anderson,  299 Mich 
App 591 (2013).  This case arose after the respondent veteri-
narian performed a surgical procedure on a dog.  The Bureau 
of Health Professions, a board of veterinarian medicine dis-
ciplinary subcommittee, issued an administrative complaint 
against the veterinarian based on the veterinarian’s surgery 
performance.  The board charged the veterinarian with vio-
lating statutes regarding negligence and incompetence.  After a 
hearing where conflicting evidence was presented, the hearing 
officer recommended finding no statutory violations.  But the 
subcommittee rejected the hearing officer’s findings and found 
that the veterinarian violated the statutes.  The subcommittee’s 
hearing did not occur within the 1-year statutory timeline for 
subcommittee hearing decisions, and the subcommittee did 
not meet within the statutory 60 day window of receiving the 
hearing officer’s proposed findings of fact. 

The Court of Appeals affirmed the disciplinary subcom-
mittee of the board of veterinary medicine, as follows:

•	 It first held that the veterinarian’s challenges to the 
subcommittee’s ruling all went to witness credibility.  
The Court would not interfere with the subcommittee’s 
rulings because it – not the Court – was best suited to 
determine credibility and it – not the Court – had exper-
tise in the area.

•	 It then stated that the agency’s failure to follow statutory 
timelines justified reversing the agency’s decision.  The 
Court explained that the applicable statutes recognize 
that exceptions to the timelines may occur, and noted 
that the Legislature gave no sanction for missing the 
timelines.  The Court opined that the statutory time-
line are merely to make the department accountable in 
conducting the disciplinary process, and do not confer 
substantive rights on any individual against whom the 
allegations are made. 

Appeal of Coal-Fired Power Plant Permit 
Dismissed As Moot

The Michigan Court of Appeals recently found moot an 
appeal stemming from the DEQ’s issuance of a permit to 
build a coal-fired power plant.  Sierra Club v Department 
of Envtl. Quality, unpublished per curiam opinion of the 

continued on next page
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Michigan Court of Appeals (Docket No. 309843, dec’d 
3-14-13) (2013 Mich. App. LEXIS 450).  That case arose 
when Wolverine, a non-profit electricity generation and 
transmission cooperative serving rural parts of Michigan, 
applied to the DEQ for a permit to build a coal-fired power 
plant.  Because the facility would emit air pollutants, Wol-
verine had to get a permit from the DEQ under the federal 
Clean Air Act (CAA), which is implemented in Michigan 
under the state’s NREPA, MCL 324.5501 et seq.  

Under the CAA, the USEPA sets national emission 
standards for any new source of pollution.  The CAA also 
requires the DEQ to set the standards if the EPA has not 
yet promulgated national emission standards for a particu-
lar category of pollution (such as coal-fired power plants).  
When Wolverine applied for its permit, the USEPA had not 
yet issued national emission standards for coal-fired power 
plants.  The DEQ decided to issue Wolverine a draft per-
mit, subject to public notice and comment, with emission 
standards.  During the ensuing public comment, interested 
parties voiced concerns over the method the DEQ used to 
set the standards.  The DEQ ultimately issued a final permit.  
But one month before the DEQ issued the final permit, 
the USEPA published proposed (not finalized) emission 
standards applicable to Wolverine’s proposed facility.  The 
USEPA then submitted comment in the DEQ’s administra-
tive record highlighting its proposed new rule and asking the 
DEQ to ensure that any applicable requirements are reflected 
in the final permit.  The DEQ later issued the permit, using 
the DEQ’s own standards, not the USEPA’s standards, stating 
the USEPA’s standards were not yet final.

The petitioners (environmental associations) challenged 
the permit.  They claimed the DEQ’s analysis was flawed.  
While the challenge was pending, the USEPA finalized its 
standards for coal-fired power plants.  The circuit court 
rejected the challenge to the permit, and affirmed the DEQ’s 
decision to issue the permit. 

The Court of Appeals dismissed the appeal as moot.  
It reasoned that, as of its decision, the USEPA’s emission 
standards control – even though they are not in the permit 
itself – making the standards that are actually in the permit 
irrelevant and inapplicable.  So unless and until the USEPA 
actually strikes down or amends its emission standards for 
coal-fired plants, the Court stated that the issues in the peti-
tioners’ appeal were moot.  It therefore dismissed the appeal.

County 9-1-1 Surcharge Amounts Are Still Not Set

The saga of Counties’ attempts to have their proposed 
9-1-1 surcharge amounts approved continued, as the Court 
of Appeals recently vacated a 2010 Order of the Public Ser-
vice Commission and remanded the matter back to the Pub-

lic Service Commission.  In re Implementation of § 401e of 
2007 PA 164, unpublished per curiam opinion of the Court 
of Appeals (Docket No. 301877, dec’d 2-14-13) (2013 Mich. 
App. LEXIS 291).  This case has a lengthy procedural history, 
starting with a MPSC Order in 2008.  From there, the case 
has bounced back and forth between the MPSC and Court 
of Appeals.  The substance of the case concerns attempts by 
several counties to have the MPSC approve surcharges to 
operate 9-1-1- systems.  The Court of Appeals’ 2013 decision 
stems from its review of the MPSC’s 2010 Order.  

The Emergency 9-1-1 Service Enabling Act, 2007 PA 
164, MCL 484.1101 et seq., expanded the base from which 
9-1-1 services might be supported to include communica-
tions beyond traditional landlines, and the MPSC was given 
a role in overseeing the funding of 9-1-1 systems.  The 
relevant statute required 9-1-1 charges to not exceed the 
amount “necessary and reasonable to implement, maintain, 
and operate” the 9-1-1 system in the county.  Each county 
assessing a surcharge had to submit certain information to 
the MPSC for review and approval.  The MPSC, in turn, was 
to work with an emergency telephone services committee 
(the Committee), statutorily created within the department 
of state police, to determine the appropriate 9-1-1 surcharge. 

The MPSC’s initial Order, in 2008, did not fare well.   
The Court of Appeals reversed the 2008 Order and remand-
ed for proceedings consistent with the Court’s decision.  The 
remand order directed the MPSC to examine the allowable 
and disallowable expenses, and evaluate each county’s appli-
cation individually.  

But on remand, the MPSC refused to reopen proofs and 
refused to consider evidence relevant to implementation 
costs that was submitted to the Committee.  The MPSC 
concluded as to each county that the county failed to provide 
evidence sufficient to support a finding that the county’s pro-
posed surcharge reflected the necessary and reasonable costs 
to implement, maintain, and operate its 9-1-1 system.  The 
MPSC issued a new order in December 2010 to that effect.  
An appeal of the MPSC’s 2010 order followed.

The MPSC’s 2010 Order did not fare any better.  The 
Court of Appeals vacated the 2010 MPSC Order and again 
remanded to the MPSC.  The Court specifically directed the 
MPSC on remand to allow any county a contested case if it 
asks for one.  And the MPSC must, for all counties that do 
not ask for a contested case, still reopen proofs as to those 
counties and consider all relevant evidence as to each county’s 
requested surcharge.  The MPSC was ordered to issue a new 
order within 180 days of the Court’s opinion.

continued on next page
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Interconnection Agreement Does Not Violate
the MTA or Monopoly Laws

The Court of Appeals has rejected a telecommunications 
carrier’s assertion that an interconnection agreement between 
telecommunications carriers is an unlawful restraint of trade 
or unlawful monopolization or violation of the MTA.  B & S 
Telecom, Inc. v Michigan Bell Telephone Co., unpublished per 
curiam opinion of the Michigan Court of Appeals (Docket 
No. 304030, dec’d 4-16-13) (2013 Mich. App. LEXIS 694).  
B & S started as a dispute between a CLEC (competitive tele-
communications carrier) and an ILEC (incumbent carrier) 
over rates.  The plaintiff CLEC purchased from the defendant 
ILEC wholesale telecommunications services under an inter-
connection agreement (ICA).  The ICA stated that the CLEC 
was buying bundled telecommunications services at the 
rates in the ICA.  The CLEC sued in circuit court, alleging 
the ILEC through the ICA (1) violated the MTA by failing 
to sell network elements as an unbundled network element 
platform (UNE-P) at low state-mandated rates; (2) violated 
the Michigan Antitrust Reform Act (MARA) by imposing 
an unlawful restraint of trade and attempting to monopolize 
the telecommunications market; and (3) engaged in unfair 
business practices and an unlawful civil conspiracy.  Some of 
these claims were similar to claims the CLEC raised against 
the ILEC in a separate case in the MPSC, where the CLEC 
challenged the validity of the ILEC’s rates.  The MPSC dis-
missed the CLEC’s complaint from which the CLEC filed a 
separate appeal. 

In this case, the trial court granted the ILEC’s summary 
disposition motion, and granted its request for attorney fees 
(about $14,000).  The Court of Appeals affirmed the sum-
mary disposition ruling.   

The Court first affirmed dismissal of the CLEC’s two 
MTA claims.  The Court determined that the MTA claims 
were, in fact, the same claim – even though they sought dif-
ferent relief – because both claims asserted that the ILEC’s 

rates violated the MTA.  The Court then agreed with the 
ILEC that the MTA claims were both barred by res judicata 
since the CLEC raised the same claim in the MPSC, and the 
MPSC addressed the claim on the merits.  

Next, the Court upheld dismissal of the CLEC’s unlawful 
restraint of trade claim under the MARA.  The Court rejected 
the argument that the ICA was unlawful price fixing, rea-
soning that under the ICA the parties operated as vertically 
integrated entities – not in a horizontal price-fixing scheme.  
The Court added that the ICA’s terms do not restrain trade.

The Court then stated that the trial court was right to dis-
miss the CLEC’s unlawful monopolization claim.  The Court 
reviewed relevant case law, and ruled that the ICA cannot 
give rise to an unlawful monopolization claim under MCL 
445.773.  Although the ILEC has a duty under the federal 
Telecommunications Act to provide wholesale telecommuni-
cations service to the CLEC, that legal duty did not create a 
duty that is enforceable under the Sherman Act.

Finally, the Court quickly dismissed of the CLEC’s vari-
ous remaining arguments pertaining to its unfair business 
practices and conspiracy counts.

About the Author

Ronald Richards is a shareholder with the law firm of Fos-
ter, Swift, Collins & Smith, P.C., in its Lansing office.

Endnote

1 The analysis of a Seventh Circuit Court of Appeals opinion, 
written by Judge Richard Posner, is included because the Court 
suggested in dicta that Michigan’s renewable energy law, 2008 
PA 295 – the “Clean, Renewable, and Efficient Energy Act”, 
which requires Michigan utilities by 2015 to get at least 10% 
of their electrical power needs from renewable sources, may be 
unconstitutional under the federal commerce clause.

Legislation Affecting Administrative & Regulatory Law

By J. Patrick Howe

Amendment to Administrative Procedures Act Public 
Act 200 of 2013 (HB 4242)

Public Act 200 is the only Act that amended the Admin-
istrative Procedures Act in 2013.  The Act expands the scope 
of information required to be included in a regulatory impact 
statement submitted by a state agency making a request 

for rulemaking.  Under this Act, a state agency must now 
also make a demonstration that “the proposed rule is neces-
sary and suitable to achieve its purpose in proportion to the 
burdens it places on individuals.”  The intent of this Act is to 
protect individuals and businesses from unnecessary regula-
tions, and is effective on March 19, 2014.



10

Administrative & Regulatory Law Journal Winter 2013

State Bar of Michigan  |  ADMINISTRATIVE & REGULATORY LAW SECTION Registration

P #:  ___________________________________________________

Name:  _________________________________________________

Your Firm/Organization: _____________________________________

Address: ________________________________________________

City:__________________________ State: ____  Zip:  ____________

Telephone: (_____ )  _______________________________________

Enclosed is check # ______________________ For $ _____________

Please make check payable to: STATE BAR OF MICHIGAN

Please bill my:    Visa      MasterCard for $ ______________________

Debit/Credit Card #:  _______________________________________

Expiration Date: ___________________________________________

_______________________________________________________
Please print name as it appears on credit card

_______________________________________________________  
Authorized Signature

Mail your check, or debit/credit 
card information, and completed 
registration form to: 

State Bar of Michigan
Attn: Seminar Registration
Michael Franck Building
306 Townsend Street 
Lansing, MI 48933

 

                  Cost:     Section member:  .........$ 20

  Non-Section member:  .$ 40

State Bar of Michigan | ADMINISTRATIVE & REGULATORY LAW SECTION 

LUNCHEON WITH THE MICHIGAN LIQUOR CONTROL COMMISSION 
TUESDAY, MARCH 25, 2014

Kellogg Hotel & Conference Center, Red Cedar Room
MSU, 219 S. Harrison Ave., East Lansing, MI 48824

LUNCHEON WITH MICHIGAN LIQUOR CONTROL COMMISSIONERS • TUESDAY, MARCH 25, 2014

Fax back (ONLY if paying by 
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form and debit/credit card 
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Attn: Seminar Registration
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Commissioners and staff from the Liquor Control Commission 
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and pending legislation of importance, and will be available for 
questions and answers after the presentation. 

Tuesday, March 25, 2014 
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Kellogg Center, Red Cedar Room
219 S. Harrison Ave.
East Lansing, MI  48824

Cost is $20 for members; $40 for non-members 
(includes lunch and parking)
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no later than Thursday, March 20, 2014.

For all information about the event, please contact Michael Matheson at (517) 318-9294 or by e-mail at mfmatheson@loomislaw.com. For questions related to 
event registration, please contact the State Bar of Michigan at (517) 346-6300. 
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