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As we make our way into the early part of 2013, I am reminded of our 
successful and well-attended 2012 Luncheon series and the history-

making changes affecting our State, its government and its legal framework.  
In December 2012, the Section co-hosted another successful luncheon with 
the Tax and Public Corporation Sections. We also saw our Governor and 
Legislature enact historic “Right to Work” legislation and eliminate hun-
dreds of regulations. Another exciting November election saw the re-elec-
tion of the President and the defeat of an unprecedented 6 Ballot Proposals 
intended to change Michigan’s Constitution. 

Clearly, our State and the practice of Administrative and Regulatory Law 
are in flux, and the opportunities and risks are legion. You and your clients 
will be challenged to keep up. The Section Council works hard every year to 
keep you informed of the state of the law and seeks to provide quality op-
portunities to meet with and learn from your colleagues and those in State 
government. We look forward to continuing this nearly 40-year tradition in 
2013. 

Best wishes for a happy and successful year.

—Jon P. Christinidis, Chair

Editors

Christine Mason Soneral
csoneral@Itctransco.com

Gary P. Gordon
ggordon@dykema.com



2

Administrative Law Journal Winter 2013

2012-2013
Section Council 

Chair
Jon P. Christinidis

DTE Energy
1 Energy Plz # 688-Wcb
Detroit, MI 48226-1221

P: (313) 235-7706
F: (313) 235-0114

E: christinidisj@dteenergy.com

Chair-Elect
Michael F. Matheson, Lansing

Secretary
Christine Mason Soneral, Novi

Treasurer
Michael S. Ashton, Lansing

Ex Officio
Kimberly A. Breitmeyer

Term Expires 2012
Richard J. Aaron, Lansing
Jon P. Christinidis, Detroit

Timothy J. Lundgren, 
Grand Rapids

Michael F. Matheson, Lansing

Term Expires 2013
Kimberly A. Breitmeyer, Lansing

Mark J. Burzych, Okemos
Gary P. Gordon, Lansing
Christopher L. LaGrand, 

Lansing

Term Expires 2014
Michael S. Ashton, Lansing
J. Patrick Howe, Royal Oak

Christine Mason Soneral, Novi
Michael J. Watza, Detroit

Term Expires 2015
Richard J. Aaron, Lansing
Jon P. Christinidis, Detroit

Timothy J. Lundgren, Grand 
Rapids

Michael F. Matheson, Lansing

Commissioner Liaison
Stephen J. Gobbo, Lansing

The Administrative Law Journal is 
published by the Administrative Law 
Section of the State Bar of Michigan, 

306 Townsend Street, Lansing, 
Michigan 48933-2012. Send proposed 
articles to Gary Gordon, at this email 

address: ggordon@dykema.com

The views expressed in this 
publication do not necessarily reflect 

those of the Administrative Law 
Section of the State Bar of Michigan. 

Publication of an author’s material 
does not constitute an endorsement 

of the views expressed.

When the Michigan Supreme Court’s new rules for appeals to circuit court took effect on 
May 1 of last year, they reshaped the landscape for administrative appeals—new procedures 
were created, others were enhanced, and some were entirely jettisoned—all in the good names 
of consistency, clarity, and completeness.1  Though appeals from agency decisions under the 
APA already boasted the most comprehensive set of procedures, new MCR 7.119 changed 
the way those appeals are processed in at least one significant and positive respect:  there is no 
longer any such thing as a “petition for review.”  The Supreme Court discarded that antiquated 
device in favor of the more streamlined, yet still traditional, “claim of appeal.”2  That archaic 
mainstay of judicial review known as a “petitioner for review” is now all but extinct, along 
with the baggage that came along with it.  By baggage, I mean both that cumbersome and 
useless requirement to state the “grounds” for relief in the petition and the all-too-tempting 
opportunity to answer it.3

Under the old rules “petitioners” had to allege “the grounds on which relief is sought, 
stated in as many separate paragraphs as there are separate grounds alleged.”4  This led at-
torneys to draft the petition as a complaint, setting forth allegations of fact and the various 
counts establishing why the administrative decision below was wrong and should not stand.  
Often this left little time to research the issues and judiciously select those most deserving of 
review.  So attorneys would throw in everything to avoid the risk of waiving what might turn 
out to be, on closer inspection, a meritorious argument.  Circuit court judges no doubt saw 
many a scattershot petition of significant length.  Petitioners have been known to file petitions 
more than 40 pages long, not including the exhibits.

Even worse, the old rules allowed the appellee to file an answer, and the circuit court could 
even require it.5  Appellees naturally felt compelled to respond to the appellant’s “spurious” 
allegations, adding to the cost of defending the appeal and to the court’s reading pile.  The 
parties would then make the same points all over again in their merits briefing, albeit with 
more discussion and legal authority.  This petition-answer process closely resembled that of ap-
plying for leave to appeal, where the appellant files an application and the appellee answers it.  
But the application process provides the court with information necessary to properly exercise 
its discretion on whether to hear the appeal.  The petition process, on the other hand, applied 
whether judicial review was discretionary or not, and more often than not was a useless exer-
cise, a waste of party and judicial resources.

Except in those rare instances where judicial review is discretionary,6 appellants (with one 
limited exception) should no longer be tempted under the new rules to burden the court with 
a lengthy complaint-like document—or scramble to identify every conceivable agency er-
ror7—at the outset of the appeal.  The requirement to state “grounds for relief ” is gone for all 
but zoning appeals where unique concerns purportedly justified its continued use.8  Thus, in 
APA appeals where no other statute dictates the process, appellants only need to identify the 
pertinent administrative decision, the statutory provisions that establish jurisdiction, and the 
facts that establish venue.9  Moreover, no answer from the appellees is necessary or even autho-
rized, unless it comes in the form of a motion to dismiss.10

But what about those pesky statutes with judicial review procedures of their own?  Some, 
like the APA, appear to mandate filing something called a “petition for review.”11  One of 

The Petition for Review’s 
Timely Demise
By Gaëtan Gerville-Réache
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The Petition for Review’s Timely Demise
Continued from page 2

the cardinal rules of administrative appellate procedure is to 
always, always, always look at the statute authorizing judicial 
review and follow it, lest you should forfeit your right to 
appeal.  If the statute says file something called a “petition 
for review,” dare I depart from that solemn edict and call it 
something else?  Actually . . . yes.

The Michigan Supreme Court has exclusive authority 
to determine rules of practice and procedure.12  If “no clear 
legislative policy reflecting considerations other than judi-
cial dispatch of litigation can be identified” in the statute, 
the court rules govern.13  The Circuit Court Appellate Rules 
Revision Committee was well aware that other statutes out 
there required a “petition for review,” but saw no supersed-
ing legislative policy at work in the Legislature’s choice of 
nomenclature.  They are undoubtedly right.  This is one 
of those rare instances where the court rules are king.  The 
document should be called a “claim of appeal” not a “petition 
for review,” no matter what the statute says.

Given that there are around 200 different statutes in 
Michigan authorizing judicial review, this author is not will-
ing to extend that exception beyond the subject of nomencla-
ture.  It would probably be an overgeneralization to say that 
the court rules always supersede the statute when it comes 
to the form or content of the court filing.  The Legislature 
could, for instance, require certain information in the claim 
of appeal for the purpose of putting parties or the court on 
notice.  And a court might conclude that such a statutory 
provision enunciates a legislative policy that goes beyond the 
“dispatch of litigation.”  Generally, the statute authorizing 
review should be scrutinized for such procedures, and regard-
less of what the court rule says, those statutory procedures 
should be followed.  There is, however, one major exception:  
the APA’s petition for review process.

The APA, in section 102, states that its petition for review 
procedures should be followed only when no court rule ad-
equately governs the process:

Judicial review of a final decision or order in a con-
tested case shall be by any applicable special statuto-
ry review proceeding in any court specified by stat-
ute and in accordance with the general court rules. 
In the absence or inadequacy thereof, judicial review 
shall be by a petition for review in accordance with 
sections 103 to 105.14

So while the APA contemplates a process similar to 
that under the former rules—a petition for review stating 
“grounds on which relief is sought”—the Legislature wisely 
deferred to the rules of the Michigan Supreme Court.15  And 
the Supreme Court has appropriately dispensed with the out-
dated terminology and unnecessary pleading requirements.  

Counsel should do each other and their clients a favor and 
abide by this new judicial policy absent some contrary and 
controlling legislative policy.  The Supreme Court’s departure 
from the petition-answer process is an evolution that was 
long overdue.  Good riddance to the petition for review.

Endnotes

1 See generally Gaëtan Gerville-Réache, “Welcome to Michigan’s 
‘New and Improved’ Appellate Court”, Mich Appellate Practice 
Journal, Winter 2012, Vol 16, No 1, p 3; Gerville-Réache, 
“Junking the Ole Jalopy”, Mich Bar Journal, March 2012, 
pp 18–20.

2 See MCR 7.119.

3 See former MCR 7.105(2)(c)(d).

4 Former MCR 7.105(2)(c)(d).

5 Former MCR 7.105(F).

6 See MCR 7.105 (governing applications for leave to appeal to 
the circuit court)

7 That is not to say that raising every conceivable allegation of 
error is an effective tactic in an application for leave to appeal.

8 See MCR 7.122(C)(2)(b)(v) (governing zoning appeals).

9 MCR 7.119(B)(2)(b).

10 See MCR 7.110.

11 See, e.g., MCL 24.303; MCL 257.323 (calling for a “petition 
for review” of the denial or suspension of an operating license 
under the Motor Vehicle Code).

12 Const 1963, art 6, § 5.

13 Kirby v Larson, 400 Mich 585, 598; 256 NW2d 400 (1977).

14 MCL 24.302.

15 MCL 24.303(3)(a), (d).
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Lunch with the Michigan Liquor Control Commissioners  

LCC Staff will discuss “hot topics.”  March 25, 2013;  Details and register on line at http://e.michbar.org.  For 
additional information, please contact Mark Burzych at (517) 381-3159 or at mburzych@fsbrlaw.com.

Lunch with the Public Service Commissioners and Staff  

The Speaker is Governor Snyder’s Energy Senior Policy Advisor, Valerie Brader.  May 15, 2013;  Details to follow.

In the 2012 lame duck legislative session Acts 348 & 349 
were enacted and signed by Governor Snyder amidst great 
controversy, including one of the largest demonstrations seen 
at the Capitol in recent years.  The two acts make Michigan 
the 24th state to adopt RTW or FTW legislation.  The new 
laws prohibit, as a condition of employment or application 
for employment, the agreement of an employer and collec-
tive bargaining agent to require membership in a union or 
the payment of any fee or assessment (usually called “agency 
fees”) to the union by an individual in the bargaining unit.  
The act also prohibits requiring that any similar payments be 
made to a third party, such as a charity, in lieu of payment 
to the collective bargaining agent.  Prior to the enactment 
of the new legislation, under many collective bargaining 
agreements, employees were required to either join the union 
recognized as the collective bargaining agent or to pay an 
agency fee as a condition of employment.  

While the Acts include most public and private sector 
employees, public safety employees covered by section 2 of 
1969 PA 312 (MCL 423.232) and State Police Troopers and 
Sergeants are excluded.

A fairly unique section of the Acts establishes exclusive 
original jurisdiction in the Court of Appeals to challenge the 
union membership/agency fee prohibition.  At least one case, 
brought by a coalition of unions challenges, among other 
issues, the constitutionality of the inclusion of state classi-
fied employees due to their regulation by the Civil Service 
Commission under Const 1963, art XI, § 5.  The identical 

question was presented to the Michigan Supreme Court 
by Governor Snyder in a January 28, 2013, request for an 
Advisory Opinion.  The Court has not yet responded to the 
Governor’s request.

Additional litigation is pending in the U.S. District Court 
for the Eastern District of Michigan brought by another 
coalition of unions alleging National Labor Relations Act 
preemption over aspects of the state legislation.

In apparent reaction to the legislation, media reports are 
that several public sector employers and collective bargaining 
agents have entered into negotiations to extend the term of 
existing contracts prior to the Acts’ March 27, 2013 effective 
date.  Again, according to media reports, litigation by pro-
ponents of the legislation has been filed on behalf of several 
teachers who will be required to continue payment of agency 
fees subsequent to the Acts’ effective date, due to a contract 
extension.

Finally, although no administrative challenges have been 
filed to date, stay tuned after March 27.

Endnotes

1 The legislation is called both depending on whether the refer-
ence is from an opponent or a proponent of the concept.  In 
order to maintain neutrality, it will be referenced as “RTW or 
FTW.”

Upcoming Section Events

Overview of Michigan’s Newly Enacted “Right to 
Work” or “Freedom to Work” Laws1

By Gary P. Gordon
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continued on next page

In partnership with the Taxation and Public Corporation Law sections, the Administrative & Regulatory Law Section 
hosted its now annual luncheon with the Michigan Tax Tribunal, featuring Tribunal Chair Kimball R. Smith, III and Chief 
Clerk Peter M. Kopke as speakers, on December 14, 2012, at the Kellogg Center in East Lansing.  Approximately 100 lawyers, 
tribunal members, tribunal staff and property tax assessors attended.  The presentation, entitled “Michigan Tax Tribunal:  The 
Past, Present, and the Future,” covered a variety of procedural and organizational topics, including the adoption of new stan-
dards that helped to drastically decrease the backlog of cases.

The Tribunal is currently in the process of amending its Rules of Practice and Procedure to, among other things, allow 
for the electronic filing and service of documents, and to stop the acceptance of letter appeals and reduce the use of paper 
forms.  Concurrently, a new case management and electronic filing system is being created for implementation this year.  The 
electronic system will allow parties to establish user accounts with a valid e-mail address, make all filings electronically and to 
receive electronic confirmation that a filing was accepted by the Tribunal.  In addition, electronic copies of Tribunal filings will 
be viewable on-line by the public.

Following their presentation, Chair Smith and Chief Clerk Kopke fielded questions from the audience and received valu-
able practice and procedure tips.  If you would like a copy of the Powerpoint document used during the presentation, please 
e-mail Kim Breitmeyer at breitmeyerk@michigan.gov.  

Introduction

Notable administrative case law activity in the last few 
months includes one federal district court decision and two 
unpublished Michigan Court of Appeals decisions.  

The federal district court decision involves the validity of 
the part of the Michigan Liquor Control Act that requires ap-
proval of the Liquor Commission and the local municipality 
for a dance-entertainment permit at an on-premises liquor-
licensed business .  The two unpublished decisions involve 
these issues:  (1) whether a gas company is immune from 
a negligence claim related to a gas company’s  power box 
overhearing and starting a fire under a rule in its tariff that 
bars recovery for interruption in service; and (2) whether the 
MPSC properly denied a utility company’s request to recover 
certain depreciation expenses.
 
Part of Liquor Law Struck Down As An Invalid Prior 
Restraint

Recently, a federal court in Michigan struck down part 
of the Michigan Liquor Control statute.  S.A. Restaurants, 
Inc v Delony, 2012 WL 6622616 (Dec 4, 2012).  Delony 

arose after an adult cabaret owner’s attempts to transfer a 
Topless Activity Permit to a potential purchaser were frus-
trated for a number of years, purportedly due to the delay in 
the approval process called for under the Michigan Liquor 
Control Act.  Specifically, Delony involved a challenge to 
MCL 436.1916(1), the part of the Liquor Act that requires 
the Liquor Commission and local municipal approval to get 
a dance-entertainment permit for dancing and live enter-
tainment at an on-premises liquor-licensed business.  The 
frustrated adult cabaret owner sued the present MLCC chair-
man, Andrew Delony, in his individual and official capacities, 
to declare MCL 436.1916 unconstitutional, and also sought 
money damages caused by the delay.

The federal district court first held that all claims against 
Mr. Delony in his official capacity need not be dismissed 
under Eleventh Amendment immunity since the plaintiff 
sought declaratory and injunctive relief.  

The court then held that MCL 436.1916(10) is uncon-
stitutional on its face and unenforceable as a prior restraint 
on expressive activity because (1) the statute lacked a set time 

Luncheon with the Tax Tribunal

Recent Administrative Law Case Activity

By Ron Richards of Foster, Swift, Collins & Smith, PC
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limit in which a transfer application must be decided upon, 
(2) it presents the possibility of indefinite delay before the de-
cision-making, and (3) it lacked objective, non-discretionary 
criteria by which decisions were to be made.  As a result, the 
Court found the statute an unconstitutional prior restraint as 
allowing unbridled discretion.  

Gas Company Has No Immunity Under Its Tariff For A 
Negligence Claim Arising Out of Power Box Overheating

The Michigan Court of Appeals recently ruled that a gas 
company’s tariff did not provide it immunity against a negli-
gence claim that did not arise out of an interruption in service. 
Capitol Ins Corp v Consumers Energy Co, unpublished per cu-
riam opinion of the Michigan Court of Appeals (Docket No. 
307949, dec’d 1-29-13).  In Capitol Ins Corp, a utility compa-
ny’s tariff stated it could not be held liable for interruptions in 
service.  One day, a tree fell and hit a transformer pole outside 
of an apartment complex, causing a power box to overheat 
and start a fire, damaging the complex.  The plaintiff insurance 
company paid the apartment complex for its damages, and 
then sued the defendant gas company for negligence.  The trial 
court denied the plaintiff’s summary disposition motion, find-
ing an issue of fact regarding whether the gas company system 
was properly grounded.  The trial court then granted summary 
disposition for the gas company, finding that it was immune 
under the tariff.  

The Court of Appeals affirmed the denial of plaintiff’s sum-
mary disposition, but reversed the grant of summary disposi-
tion for the gas company.  As to the plaintiff’s motion, the 
Court of Appeals agreed with the trial court that there was 
a factual question as to whether the defendant’s system was 
properly grounded.

As to the gas company’s dispositive motion, the Court of 
Appeals noted that the tariff language at issue specifically re-
ferred to immunity for interruptions in service.  It then looked 
at a prior MPSC ruling interpreting the same tariff language 
at issue and noted that the MPSC in that prior decision ruled 
that the tariff’s immunity did not apply where no variation 
in services existed.  Based on that interpretation, the Court 
found that the defendant gas company was not entitled to 
summary disposition on an immunity theory.

Court Reverses MPSC’s Decision to Deny Recovery of 
Claimed Depreciation Expenses

The Michigan Court of Appeals recently reversed the 
MPSC’s decision on whether a company is entitled to recover 

certain claimed depreciation expenses.  In re Application of 
Mich Gas Utilities Corp Per Order U-14292, unpublished per 
curiam opinion of the Michigan Court of Appeals (Docket 
No. 301103, dec’d 1-24-13).  The relevant background is as 
follows:  In April 2006, Michigan Gas Utilities Corporation 
(MGUC) bought assets of another company, Aquila, Inc.  
These assets included mobile radios and mainframe computer 
equipment.  In March 2006, MGUC filed an application 
with the MPSC in Case No. U-14830 to approve changes 
to recordkeeping, accounting practices, and depreciation 
rates for certain accounts in connection with its operation of 
Aquila’s natural gas assets.  In a September 2006 Order, the 
MPSC approved MGUC’s proposed changes.

In 2006 and 2007, MGUC decided to provide laptops to 
its personnel to increase efficiency.  It retired the equipment 
acquired from Aquila, despite that those assets had remain-
ing useful life.  In June 2007, the MPSC issued an Order in 
U-14292 directing certain utilities, including MGUC, to file 
new depreciation rates.  Based on that Order, MGUC filed 
an application in U-15550 requesting approval of revised 
depreciation rates and practices.  The parties settled that case, 
agreeing that MGUC’s existing depreciation rates and prac-
tices would not change and that MGUC would file a new 
depreciation case.

In July 2009, MGUC applied in the instant case for 
approval of proposed depreciation rates and practices.  The 
ALJ’s proposal for a decision identified three areas of dis-
pute:  (1) remaining life estimates to be used in determining 
depreciation rates; (2) net salvage costs; and (3) the request 
by MGUC to adopt amortization of certain plant accounts.  
MGUC sought to amortize and collect over a 5-year period 
a depreciation reserve of $2.5 million.  The ALJ recom-
mended that the MPSC deny MGUC’s request to amortize 
the accounts and allow MGUC to seek the un-depreciated 
amounts related to the retired communications equipment 
in its next rate case.  Only the ALJ’s recommendation on the 
amortization issue prompted the filing of exceptions.

The MPSC’s Order disallowed recovery of certain claimed 
depreciation expenses associated with the early retirement 
of the communications assets.  The MPSC reasoned that 
auditing data showed that more than 90% of the equipment 
was in service by the end of 2001, and that MGUC’s depre-
ciation order in effect at that time required them to give the 
MPSC advance notice of the retirement.  The MPSC ordered 
MGUC to implement revised depreciation rates and directed 

Recent Administrative Law Case Activity
Continued from page 5

continued on next page
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Recent Administrative Law Case Activity
Continued from page 6

MGUC to file a new depreciation case and study. MGUC 
appealed, and the Court of Appeals reversed.  

The Court of Appeals first noted that the MPSC’s ruling 
largely depended on its statement that there was an order 
requiring MGUC to give the MPSC advance notice when 
it retired any equipment.  However, the Court found no 
such requirement in the controlling depreciation rates order.  
The controlling order did not contain a provision requiring 
MGUC to give advance notice of early retirement of assets.  
The Court then noted that since there was no order that 
required MGUC to give advance notice if it retired assets.  As 

a result, the MPSC’s decision – which rested on a premise 
that was untrue – could not stand.  So the Court concluded 
that MGUC’s failure to give advance notice was not a basis 
to deny its request to recover certain depreciation expenses.  
Accordingly, the Court reversed the MPSC’s decision to deny 
MGUC’s request to recover the reserve deficiency as arbitrary 
and unlawful.

About the Author

Mr. Richards is a shareholder with the law firm of Foster, 
Swift, Collins & Smith, PC, in its Lansing office.

Legislation Affecting Administrative & Regulatory Law–(Adopted) 

Natural Resources:  (SB 1130 HB 5647)(PA 297)

The Act amended Part 353 (Sand Dunes Protection and Management) of the Natural Resources and Environmental Protec-
tion Act to exempt certain types of activities in critical dune areas that currently need a permit from needing one in the future.  
The Act eliminates a provision allowing a local zoning ordinance regulating critical dune areas to be more restrictive of develop-
ment than the model zoning plan of the Department of Environmental Quality.  The Act does allow for a local unit of govern-
ment or the department to deny a permit if it is determined – under the newly adopted standard - that the use will significantly 
damage the public interest on the privately owned land, or, if the land is publicly owned, the public interest in the publicly 
owned land, by significant and unreasonable depletion or degradation of the diversity, quality, or function of the critical dune 
area.

Legislation Affecting Administrative & Regulatory Law–(Watching)

Administrative Procedures Act: (HB 4207)

The proposed legislation would amend the Administrative Procedures Act to require that a state agency not adopt a rule “more 
stringent than the applicable federal standard”, regardless of whether the federal government has mandated the state adopt rules.

Administrative Procedures Act: (HB 4242)

The proposed legislation would amend the “small business impact statement” section for rule adoption.  In addition to the 
existing requirements to the small business impact statement, the amendment would require that the agency demonstrate that 
the proposed rule is necessary and suitable to achieve its purpose in proportion to the burdens it places on individuals.

Legislation Affecting 
Administrative & Regulatory Law 
By Michael Matheson
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