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Administrative Law Implications of 
Michigan’s New Energy Law
By Robert B. Nelson, Fraser Trebilcock

On October 6, 2008, Governor Jennifer Granholm signed into law three bills that sig-
nificantly change the way in which energy is regulated in this state, including an increased 
commitment to renewable energy and energy efficiency.  Two of the new laws, the “Clean, 
Renewable, and Efficient Energy Act” (Act 295) and an act amending the “Customer Choice 
and Electricity Reliability Act of 2000” (Act 286) have significant implications for administra-
tive law.  This article will explore a few of those implications.

Among other things, Acts 286 and 295 establish new proceedings for the approval of util-
ity mergers, power plant certifications, integrated resource planning, net metering programs, 
renewable energy plans, and energy optimization plans.  In addition, Act 286 creates a “file 
and use” system for general rate case proceedings for both gas and electric utilities.  Each of 
these new proceedings and systems involve contested cases, notice and comment procedures,1 
or rulemaking.  Although the time provided for processing net metering rules is significantly 
shorter than most rulemaking proceedings (180 days), the more troubling aspects of the new 
law concern the manner in which contested cases are processed.

Although the Public Service Commission’s staff recently found that the time frames for 
completing general rate cases in Michigan compared favorably with other states, the legislature 
still found it necessary to allow a utility to collect the full amount of its requested rate increase 
within six months of its request.  The increase could be based solely on the utility’s projections 
and would be subject to refund. This type of system is not unlike systems used in many other 
states for the processing of utility rate increases.  However, what is now unique to Michigan is 
that we have a 6-month deadline before rates can go into effect temporarily and a 12-month 
deadline, after which rates are permanently increased based merely on a utility’s projections, 
absent a commission order.  

Even if the commission is able to act under the gun and thoroughly review the requested 
increase by the 11th hour (of the 11th month), the new law allows the utility to request a new 
rate increase on the day after the 12-month period expires.  Parties representing ratepayers will 
be hard pressed to keep up with the constant stream of rate case filings, and ratepayers will 
from hereon have to bankroll a utility based on its “projected expenses.”  If the commission 
is unable to complete the rate case within 12 months, due to a provider’s obstructionism or 
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In June, I attended the State Bar of Michigan’s Bar Leadership Forum for new, incoming 
section chairs. Throughout the weekend, I was faced with very difficult questions such as: 
“What does your section membership want you to do for them?” Not having a good answer, 
the council, under the guidance of the State Bar staff, conducted a survey of our member-
ship to identify what the council does well, what the council can do better, and most of all, 
what the membership wants the council to do. And the membership has spoken!

The membership believes that the most important activities of the section should be 
substantive programs or events that focus on specific regulatory issues or industries. 59 
percent of our membership believes that substantive program events are “very important.” 
The membership also values our newsletter, the Administrative Law Journal, and opportuni-
ties for networking with other administrative law attorneys, administrative law judges, and 
judges. 

With regard to subject matters for programs, more than half of the membership surveyed 
said that they were “highly likely” or “likely” to attend programs dealing with the subject 
matters of the Public Service Commission (63 percent), Office of Financial and Insurance 
Regulation (57 percent), Department of Environmental Quality (56 percent), Department 
of Natural Resources (51 percent), Secretary of State (52 percent), Bureau of Health Services 
(45 percent), and Michigan Tax Tribunal (45 percent). Your section council has taken this 
data seriously.

Following the Annual Meeting program, the council hosted a luncheon lecture with 
Gregory Holiday, administrative law judge manager in the Detroit office of the State Office 
of Administrative Hearings and Rules, who conducted a survey of administrative law judges 
centered on “best” and “worst” practices of lawyers practicing before administrative agencies. 
His December 12, 2008 program was very well attended and received by members of our 
section (see summary article).

The council also has planned a February 27, 2009, program, in cooperation with the 
Public Corporation Law Section, regarding the Michigan Tax Tribunal. Chief Judge Patricia 
Halm will be the featured speaker at that luncheon lecture program at the Kellogg Center in 
East Lansing. Also in attendance will be many other MTT judges and senior staff members. 

The council has often questioned where it should host events. On this issue, the mem-
bership spoke loudly and clearly. When asked to rank locations from most preferred to least 
preferred, Lansing was far and away the most preferred location (79 percent of the member-
ship ranked Lansing as the most preferred location.)

The council will also continue the publication of the Administrative Law Journal. Special 
section gratitude goes out to Jack Dempsey and Kim Breitmeyer for continuing to lead the 
charge on this publication! 

Finally, thank you to all of the members who responded to the survey. These responses 
are being used by the council to guide our actions on behalf of the membership. The results 
were very interesting and invigorating. You may view the survey results on the section’s web-
site: www.michbar.org/adminlaw. 

The Administrative Law Section 
Membership Has Spoken!
By Mark J. Burzych, Administrative Law Section Chair, Fahey Schultz Burzych Rhodes, PLC

http://www.michbar.org/adminlaw
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otherwise, the full amount of the rate request goes into effect, 
without the ability of the parties to appeal.2  This type of 
system punishes ratepayers, who were not responsible for the 
scheduling of general rate case proceedings in the first place, 
for the erroneous belief that the commission’s timeliness in 
processing cases was somehow in need of improvement. 

Two other features of Act 286 that involve administra-
tive law are the certificate of need and integrated resource 
planning processes.  Unlike virtually every other state that 
has adopted such processes, Michigan’s processes are strictly 
voluntary.  If a utility doesn’t want to ask the commission for 
approval of a new power plant, it need not do so.  Similarly, 
the integrated resource process is dependent on a utility’s re-
quest for a certificate of need and is likewise purely voluntary.  
It is ironic that the legislature deemed the certificate of need 
and integrated resource planning processes to be important 
enough to be written into the energy laws of this state but 
left the determination of whether and when such processes 
would occur, not with the agency charged with determining 
the energy needs of the state, but with one party involved in 
the process.

Act 295 raises additional administrative law issues by 
requiring the proceedings of 85 different providers, many of 
which are contested cases and most of which involve both 
renewable energy plans and energy optimization plans, to be 
completed within 90 days. To be sure, the legislature has pre-
viously mandated strict time limits on commission proceed-
ings.  In adopting the Michigan Telecommunications Act of 
1991 (1991 PA 179), the legislature required the commission 
to complete all telecommunications cases that required a 
hearing in 180 days, which could be extended by another 30 
days with consent of the parties.  See MCL 484.2203(11).  
At the time, such time constraints were thought to be ambi-
tious and likely to test the limits of due process.  However, 
the commission and its administrative law judges were able 
to ensure that due process, including reasonable time frames 
for discovery and preparation of testimony, was achieved in 
the scheduling of these proceedings. 

Unfortunately, there is no reasonable way in which proce-
dural due process can be achieved in the context of the new 
Act 295 proceedings.  To begin with, the commission has 
now established the schedule for 51 of the cases that will be 
filed between February 18 and March 4, 2009.  (See Tempo-
rary Order in Case No. U-15800 dated December 4, 2008).  
While individual providers have had since October 6 (the 
effective date of the Act) to prepare their filings, intervenors 
representing ratepayers will have only 24 days to respond 

to each of the contested case filings before they have to file 
testimony  and 30 days before they have to submit comments 
in the other proceedings.  It goes without saying that, with all 
the other rate proceedings scheduled before the commission 
in 2009, intervenors will have to choose the cases in which 
to expend their scarce resources, and many providers will see 
their applications sail through the commission process with 
little or no input from intervenors.  When you consider the 
fact that these 85 proceedings will establish a mechanism for 
increasing utility rates for 20 years, the wholesale deprivation 
of due process by the legislature is difficult to comprehend.

Equally incomprehensible is the fact that procedural due 
process cannot be adequately afforded, even in the context of 
one contested case required by Act 295.  The schedule estab-
lished by the commission in its December 4 order requires a 
prehearing conference to be conducted within 10 days of the 
filing of the provider’s application.  Fourteen days thereafter, 
intervenors are required to file their prepared direct testimo-
ny and exhibits, and 21 days later, cross-examination of all 
parties commences.  Under the commission’s rules of practice 
and procedure, if a party’s petition to intervene is denied by 
the administrative law judge, it has 14 days to file an appli-
cation for leave to appeal, and the applicant has another 14 
days to file a response.  By the time the applicant’s response is 
filed, the intervenor will have missed the date for filing testi-
mony.  If the commission takes a week to issue its ruling, the 
intervenor will learn whether it has the right to participate in 
the case on the day that cross-examination begins.  Moreover, 
the schedules established by the commission allow virtually 
no time for discovery from the providers.   

The commission’s rules and the temporary order issued 
by the commission specifically authorize the use of discovery, 
and there is currently a commission policy requiring respons-
es to discovery requests in 14 days.  If this policy is adhered 
to, an intervenor who takes a mere 10 days to prepare its 
discovery requests after an application is filed would receive 
the discovery responses from the provider on the day that its 
testimony is due.  If a provider chooses to stonewall the dis-
covery request, a motion to compel by an intervenor would 
not be heard until after the intervenor’s testimony is filed.  If 
the motion to compel is denied, an appeal to the commis-
sion would not be resolved until cross-examination of all 
parties is completed.  It goes without saying that any attempt 
to shorten the timeframes for discovery and interlocutory 
appeals would similarly compromise the due process rights of 
intervenors.
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The commission should be com-
mended for its forthright admission 
that the “90-day timeframe required 
for processing applications is so 
tight that litigants cannot reason-
ably expect the full panoply of 
activities ordinarily associated with 
the conduct of contested case pro-
ceedings at the commission.”  (See 
Temporary Order, pp. 18-19).  In 
other words, those “litigants” who 
dare to oppose a provider’s applica-
tion should not be expected to be 
able to engage in the “full panoply 
of activities” that are inherent in the 
due process principles embodied 
in the Michigan Administrative 
Procedures Act.  The commission 
has been presented with a herculean 
task by the legislature and has done 
its best to perform the task within 
the confines of the statute.  Howev-
er, it must be said that in the state’s 
drive to increase energy efficiency 
and the use of renewable fuels, the 
legislature has unduly accelerated 
the pace at which the statutes need 
to be implemented, and fundamen-
tal due process has taken a back 
seat. 

Robert B. Nelson is of counsel with 
the Fraser Trebilcock law firm.  He is a 
former commissioner of the Michigan 
Public Service Commission.

Endnotes

1  Although the commission has used 
the notice and comment mecha-
nism since passage of the Michigan 
Telecommunications Act of 1991, 
this appears to be the first case of 
explicit statutory authority for the 
procedure.

2  2008 PA 286 provides that if the 
rate case is not completed within 12 
months, “the petition or application 
is considered approved.”  See MCL 
460.6a(3).  In this situation, there is 
no final order from which to appeal.

Under the constitutional structure for municipal government established by 
Michigan law, the City of Detroit is a municipal corporation governed by the 1997 
Detroit City Charter.  For purposes of municipal governance, the Charter serves as 
the constitution of the City of Detroit, defining the relationship between the people 
of the city of Detroit who promulgated the Charter and the government they created 
thereby.  Indeed, the relationship between the people of the city of Detroit and their 
Charter is exactly the same as the relationship between the people of the United 
States and the Constitution of the United States.1

Section 2-107 of the Charter provides for the forfeiture of the position of an elec-
tive city officer or appointee.  There are three grounds for forfeiture:  (1) The officer 
or appointee lacks at any time the qualifications required by law or this Charter; (2) 
The officer or appointee violates any provision of this Charter punishable by forfei-
ture; or (3) The officer or appointee is convicted of a felony while holding the office 
or appointment.  The section goes on to provide that, “[t]he city council shall be the 
judge of the grounds of forfeiture,” and that a person charged with conduct consti-
tuting grounds for forfeiture is entitled to a public hearing before the city council.  
The decision made by city council is subject to judicial review in a hearing de novo.  
Section 2-107 was carried over from the 1974 Charter without change.  The 1974 
Charter was a complete revision of the 1918 Charter, and section 2-107 revised 
a number of provisions of the 1918 Charter dealing with the removal of Council 
members, the mayor, and City officers.  The purpose of section 2-107 was to present 
these provisions in one place and to substitute the concept of forfeiture of office for 
the different procedures of the 1918 Charter.2

No forfeiture proceedings had ever been instituted under the 1974 or 1997 City 
Charter.  In early 2008, following revelations that then Mayor Kwame Kilpatrick 
failed to disclose a secret deal that hid damaging text messages in an $8.4 million 
police whistleblower lawsuit settlement, the Detroit City Council appointed Special 
Counsel William H. Goodman to conduct an investigation into the matter and to 
make recommendations to the City Council as to how to deal with it.  Mr. Good-
man delivered his report on May 5, 2008, in which he concluded that the mayor’s 
actions violated several provisions of the City Charter and recommended certain 
actions to the Council, including the initiation of forfeiture proceedings against the 
Mayor.  On May 13, 2008, the Council initiated forfeiture proceedings, charging 
the Mayor with a violation of three provisions of the Charter.

The structural problem with the forfeiture proceedings was that none of these 
Charter provisions, and in fact no Charter provision, expressly provided that viola-
tion of the provision was punishable by forfeiture, as is seemingly required by the 
express provisions of section 2-107. Under the plain meaning rule of statutory inter-
pretation (assiduously followed in Michigan),3 this would mean that the forfeiture 
provisions were invalid, and would be struck down by the Michigan courts upon de 
novo review of a Council decision forfeiting the mayor’s office for violation of provi-
sions of the Charter.  This structural problem with the forfeiture proceedings was 

Forfeiture Proceedings and the 
City of Detroit Charter

By Robert A. Sedler, Distinguished Professor of Law, Wayne State University
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identified by lawyers in the City of Detroit Law Department, 
and I was asked to consult with the Law Department as 
special counsel with respect to this matter.  I concluded that 
the forfeiture proceedings were indeed invalid, and I recom-
mended that the City of Detroit initiate a legal proceeding 
to prevent the City Council from going ahead with those 
proceedings.

The law department agreed with my recommendation, 
and on June 18, 2008, along with Detroit attorney Godfrey 
J. Dillard, I filed a declaratory judgment action in Wayne 
Circuit Court on behalf of the City of Detroit.  The action 
was in the nature of an in rem action and was styled:  “For-
feiture Proceedings Brought Pursuant to Section 2-107(2)
(b) of the 1997 Detroit City Charter.”4  The Detroit City 
Council and the mayor were served with copies of the com-
plaint and provided the opportunity to appear.  The Detroit 
City Council appeared and vigorously contested the case.  
The mayor entered an appearance by an attorney but was not 
actively involved in the litigation.  The case was assigned to 
Wayne Circuit Judge Robert L. Ziolkowski.

The City Council resisted the declaratory judgment 
action on the ground that the City of Detroit could not 
legally bring a lawsuit against the City Council.  The Council 
insisted that the suit be reformed to remove the City from 
the case and to substitute the mayor as plaintiff and the City 
Council as defendant.  Our response was that we brought the 
suit as an in rem action, designed to obtain a non-adversarial, 
non-confrontational but binding judicial determination as to 
the legality of the forfeiture proceedings.  We contended that 
the City of Detroit was a real party in interest, in that it was 
bringing the suit on behalf of the people of the city of De-
troit to protect the integrity of the City Charter.  We pointed 
out that the government of the City of Detroit consisted 
of three components elected by the people:  The city clerk, 
the City Council, and the mayor. Each component part of 
the city government was subject to the requirements of the 
Charter, and the people, represented by the City of Detroit as 
an entity, were entitled to control the actions of each com-
ponent of the City government.  We concluded that, “[t]he 
People of the City of Detroit are supreme to the City Coun-
cil, the Mayor, and the City Clerk and are entitled to take ac-
tion to prevent any components of the city government from 
violating the Charter.”  Judge Ziolkowski agreed with our 
position and ruled that the City was entitled to maintain the 
declaratory judgment action.  However, he realigned the par-
ties, so that the City of Detroit and the mayor were listed as 
plaintiffs, and the City Council was listed as the defendant.

Turning to the merits, we argued that, under the plain 
language principle of Charter interpretation, section 
2-107(2) of the Charter could not be interpreted as giving 
the Detroit City Council the authority to institute forfeiture 

proceedings for the violation of an alleged Charter provi-
sion that does not by its terms provide that a violation of 
that provision is punishable by forfeiture.  Mr. Goodman, 
on behalf of the City Council, argued that in order for 
section 2-107(2) to be effective, the provision of the sec-
tion providing that, “city council shall be the judge of the 
grounds of forfeiture,” should be interpreted as giving the 
council the power to decide what provisions of the Charter 
should be punishable by forfeiture.  We replied that such 
an interpretation would violate the plain meaning principle 
of Charter interpretation, because it would add language 
to section 2-107(2), so that the provision would now read: 
“Violates any provision of the Charter punishable by, as 
determined by the City Council when acting as the judge of 
the grounds of forfeiture.”  We also argued that, under the 
structure of section 2-107(2), the provision that “City 
Council shall be the judge of the grounds of forfeiture” was 
a procedural provision, designating the City Council as the 
hearing body to determine whether the official or appointee 
had in fact violated the grounds of forfeiture set forth in 
section 2-107(2). 

We also pointed out that there were some provisions of 
the Charter expressly providing for legislative implementa-
tion by City Council, and that in its legislative implementa-
tion of those provisions, Council could provide that violation 
of those provisions was punishable by forfeiture, thereby 
satisfying the requirements of section 2-107(2).  One of 
these provisions is section 2-106, which deals with ethics 
requirements for city officials and appointees.  Section 2-106 
provides: “The City Council shall implement this provision 
by ordinance, consistent with state law.  The ordinance shall 
contain appropriate penalties for violation of its provisions.”  
In this regard, we argued as follows.  Precisely because section 
2-106 expressly requires implementation of that section by 
ordinance, and precisely because section 2-106 expressly re-
quires that the ordinance shall contain appropriate penalties 
for violation of its provisions, the ethics ordinance enacted 
pursuant to section 2-106 could have provided that violation 
of the ordinance by an elective city officer or appointee was 
punishable by forfeiture.  If the ordinance had so provided 
(which it did not), because of the express authorization of 
implementing legislation, including the imposition of penal-
ties under section 2-106 of the Charter, it would be a proper 
interpretation of section 2-106 to hold that violation of a 
provision of the ethics ordinance would constitute violation 
of a provision of the Charter punishable by forfeiture within 
the meaning of section 2-107(2)(b).  In any event, the ethics 
ordinance did not provide that a penalty for its violation by 
an elected or appointed official would be forfeiture.  Thus, a 
violation of section 2-106 does not now constitute the viola-
tion of a provision of the Charter “punishable by forfeiture” 
within the meaning of section 2-107(2)(b).5
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On August 18, 2008, Judge Ziolkowski issued his ruling, 
granting the City of Detroit’s motion for summary disposi-
tion and denying City Council’s motion for summary dispo-
sition.  He agreed with our argument that, under the plain 
language principle of Charter interpretation, the forfeiture 
resolution did not charge a violation of any provision of the 
Charter punishable by forfeiture within the meaning of sec-
tion 2-107(2).  This being so, the forfeiture resolution was 
invalid, and the forfeiture proceedings could not continue.6  
The City Council did not appeal from the ruling.  After the 
ruling, the mayor, in the face of removal proceedings before 
the governor, pleaded guilty to a felony, and thus, forfeited 
his officer under section 2-107(2)(a) of the Charter.

In retrospect, the Forfeiture Proceedings case raised an 
important policy question:  Should the Detroit City Council 
be empowered to remove an elected official upon a finding 
that the official engaged in misconduct in office?  Section 
2-107 was designed to significantly restrict the power of the 
City Council to do so and represented the objective of the 
1974 Charter to move towards a stronger mayoral form of 
city government.  One way of doing so, according to Jeffrey 
D. Blaine, who was employed by the City of Detroit at the 
time of the adoption of the 1974 Charter and who was the 
executive director of the 1993-1996 Charter Revision Com-
mission, was to “extricate and protect the executive branch of 
municipal government from interference or duress,” as would 
have been possible under the “impeachment of an elective 
officer” provision of the 1918 Charter.

Whenever a city council removes an elected official from 
office, its action will annul the results of an election.  It is for 
this reason that the power of removal should be construed 
very narrowly and defined very precisely in the terms of the 
Charter itself.  Section 2-107(b) of the Detroit City Charter 
does just that, and the decision in In re Forfeiture Proceedings, 
in the final analysis, serves to protect the right of the citizens 
of Detroit to elect their mayor. 

Endnotes

1  The Constitution of the United States represents the “original 
and supreme will of the People,” Marbury v. Madison, 5 U.S. 
137, 176 (1803), and as Chief Justice John Marshall stated in 
Mcculloch v. Maryland, 17 U.S. 404-405 (1819):  “The govern-
ment of the Union is emphatically and truly a government of 
the people.  In form and substance it emanated from them.  
Its powers are granted by them, and they are to be exercised 
directly on them, and for their benefit.”  The government of the 
City of Detroit is likewise a government of the people of the 

city of Detroit.  Just as the Constitution of the United States 
represents the “original and supreme will” of the people of the 
United States, so, too, does the Charter of the City of Detroit 
represent the “original and supreme will” of the people of the 
city of Detroit.

 Of course, the Constitution of the United States, ratified in 
1787, and consisting only of 7 articles and 27 amendments in 
a 200-year period, requires a great deal of interpretation by the 
federal courts.  The 1997 Detroit City Charter, in contrast, is 
a modern document, consisting of close to 300 sections and 
regulating in detail every aspect of city government.  Questions 
arising under the Charter can usually be interpreted by looking 
to the plain meaning of the Charter, as required by Michigan 
law.  County of Wayne v. Hatchcock, 471 Mich 445; 684 NW2d 
765 (2004).

2  The Charter Review Commission for the 1974 City Charter 
provided this commentary for section 2-107:

Section 2-107 is a revision of several sections of the present charter 
which makes numerous references to various procedures based 
on different factual grounds for ousting an officer or employee 
from his position.  The purpose of this section is to present all 
those various procedures in one place. . . .

Finally, subsection 2-107 introduces the term “forfeiture.”  The 
council is the judge of whether an elective officer or appoin-
tee has incurred forfeiture upon any of the grounds stated in 
this subsection.  However, the council’s decision is subject to 
review by the courts in a proceeding de novo.  As used in this 
subsection, a hearing de novo means a new trial, rather than 
a review limited to the record made in the proceedings before 
the council.  See The Final Report of the Detroit Charter Review 
Commission, August 3, 1973.

3  See, e.g, People of the State of Michigan v Gardner, 482 Mich 
41; 753 NW2d 78 (2008).

4 Wayne Circuit Court, Case No. 08-115445 CZ.

5  The forfeiture resolution charged a violation of section 2-106 
in that by agreeing to the settlement on condition that the 
revealing text messages would not be disclosed, Kilpatrick had 
“used public office for private gain.”  The forfeiture resolution 
also charged a violation of two other provisions that did not 
even apply to the mayor.

6  We had made two other arguments that were rejected by Judge 
Ziolkowski.  These arguments were that under the Council’s 
rules of procedure, the forfeiture resolution required a two-
thirds vote instead of the 5-4 vote by which it was adopted, and 
that the forfeiture proceedings were invalid because no rules of 
procedure (subsequently adopted) were in place at the time of 
the forfeiture resolution.

Forfeiture Proceedings. . .
Continued from page 5
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Editor’s Note
By Jack Dempsey

As promised in our last issue, we’ve included coverage of the state’s new energy policy 
signed into law by the governor in October of last year.  We also have included an article on 
an aspect of the historic removal proceedings involving the former mayor of Detroit.

The removal proceeding before the governor originated under MCL 168.327, which 
provides:

The governor shall remove all city officers chosen by the electors of a city or any ward 
or voting district of a city, when the governor is satisfied from sufficient evidence 
submitted to the governor that the officer has been guilty of official misconduct, 
wilful neglect of duty, extortion, or habitual drunkenness, or has been convicted of 
being drunk, or whenever it appears by a certified copy of the judgment of a court 
of record of this state that a city officer, after the officer’s election or appointment, 
has been convicted of a felony.

On May 20, 2008, the Detroit City Council filed with the Executive Office of the Gov-
ernor a petition, with attachments, against Mr. Kwame M. Kilpatrick seeking his removal 
from the office of mayor of Detroit for alleged acts of official misconduct under this stat-
ute.  Following the filing of a motion by the City Council for a hearing on the merits of its 
petition and the filing of a motion by the mayor for dismissal of the petition, the governor 
issued a “notice of hearing” on August 7, 2008, setting September 3, 2008, for the com-
mencement of a hearing on the petition.  The notice directed petitioner, the City Council, 
to appear and present proofs related to the charges contained in its petition and that respon-
dent, the mayor, would be provided an opportunity to respond to the petitioner’s proofs. 

On August 11, 2008, the governor issued a “Prehearing Order” prescribing “rules of 
practice and procedure” for the hearing.  These rules included the filing and service of wit-
ness lists and exhibits, the opportunity to make an opening statement, the presentation and 
cross-examination of witnesses, a limitation on examination of a witness to a single attorney 
per side, allocation of the burden of proof, and the provision for closing arguments.  This 
Order contained language very similar to the Administrative Procedures Act regarding the 
admissibility of evidence in contested cases, stating:  “The rules of evidence as applied in 
a nonjury civil case in circuit court shall be utilized as a guideline but the governor will 
ultimately determine the admissibility of any evidence and may admit and give probative 
effect to evidence of a type commonly relied upon by reasonably prudent persons in the 
conduct of their affairs.  The governor may exclude irrelevant, immaterial or unduly repeti-
tious evidence.”

On September 2, 2008, the governor issued a “Supplemental Prehearing Order,” stating:  
“This is not a criminal or civil trial by a court of law and is not subject to the rules, proce-
dures, and evidentiary standards governing those proceedings; rather, it is an administrative 
or executive hearing authorized by statute.”  The governor also stated that she was using the 
APA “as a guide for the process” used in the hearing.

Ultimately, the proceedings were truncated when the mayor resigned after the first day’s 
proceedings and pled guilty to certain criminal charges.  Nonetheless, the governor’s reliance 
on the APA and contested case procedures in the matter and her decree that the matter 
constituted “an administrative hearing” serve as landmark precedent for future removal 
proceedings.

The record of the proceedings was once available on the state of Michigan website at this 
address:  http://www.michigan.gov/gov/0,1607,7-168-23442_50699---,00.html. 

To safeguard your mem-
ber information, changes to 
your member record must be 
provided in one of the follow-
ing ways:

Login to SBM                   •	
e-commerce with 
your login name and 
password and make the 
changes online. 

Complete contact •	
information change 
form and return by 
fax or mail. Be sure 
to include your full 
name and P-number 
when submitting 
correspondence. 

Fax changes to •	
Member Records at 
(517) 372-1139. 

Mail changes to :    •	
State Bar of Michigan, 
Member Records, 306 
Townsend St., Lansing, 
MI 48933-2012. 

Please Note: On September 
26, 2001, the Michigan Su-
preme Court amended Rule 
2 of the Rules Concerning the 
State Bar of Michigan, elimi-
nating the requirement that 
members of the Bar provide 
their home addresses to the 
Bar. Under the amendment, 
a business address will be 
sufficient unless it is a mailing 
address only. Although Rule 
2 had included a "residence 
address" requirement since 
its inception, the Bar had not 
requested such information 
for many years.

On the Move? 
Changing Your Address? 

Don't forget to tell the 
State Bar. 
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Submissions
The Administrative Law Journal welcomes unsolicited manuscripts, particularly those dealing with issues of law, government, and 

public policy in Michigan, and let ters to the editor. There is no average or expected length to submissions.

Inquiries, information, suggestions, and items for publication can be directed to the Publications Committee: Jack Dempsey of Dickinson 
Wright PLLC (jdempsey@dickinsonwright.com) and Kim Breitmeyer of the Michigan Department of Energy, Labor and Economic Growth 
(breitmeyerk@michigan.gov).

On December 12, 2008, Gregory Holiday, administrative 
law judge manager from the Detroit office of the State Office 
of Administrative Hearings and Rules, presented the results 
of his survey of Administrative Law Judges (“ALJs”) to the 
Administrative Law Section at a luncheon lecture at the Kel-
logg Center in East Lansing. 

Approximately 65 Administrative Law Section mem-
bers attended the luncheon lecture to learn what ALJs want 
practicing attorneys to know about administrative hearings. 
During the months of July and August 2008, ALJ Holiday 
surveyed 105 ALJs, both state and federal. The purpose of 
ALJ Holiday’s survey was to get the perspective of admin-
istrative law judges regarding best practices in developing 
administrative records and to provide the administrative law 
judges’ perspective on hints and tips for practitioners that 
appear before administrative agencies. He sought opinions 
on examination skills, cross-examination skills, the effect 
of opening and closing statements, knowledge of case law, 
administrative agency rules and enabling statutes, and the 
practitioner’s familiarity with the case file. The surveyed ALJs 
rated a list of 17 characteristics on a scale from 1–5. Over 50 
percent of the ALJs responded to ALJ Holiday’s survey. Inter-
estingly, the results of the survey varied between agencies. 

The overriding best practice as determined by the admin-
istrative law judges was preparation. It was important to the 
ALJs that attorneys before them reviewed the case file, had 
consulted with their client and witnesses before the hearing, 
understood their settlement parameters, consulted with oppo-
sition before the hearing, had an organized presentation, and 
focused on the issues in dispute. Oratory skills and attorney 
attire were not considered important by the ALJs surveyed. 

A very important characteristic for practicing attorneys 
is to show respect and a positive attitude toward witnesses. 
Almost universally, ALJs expect attorneys to be respectful 
toward witnesses. Although most ALJs do not require the 
same respectful attitude to be displayed toward them, some 
ALJs require a respectful attitude to be displayed to opposing 
counsel (while some do not!). As always, it’s better to be safe 
… let’s be collegial toward our ALJs, opposing counsel, and 
most importantly, witnesses!

With regard to the hearing process, direct examina-
tion skills were seen as very important by virtually all ALJs 
surveyed, and cross-examination skills viewed as nearly as 
important. ALJs expect that litigators have knowledge of 
the agency statutes and rules and the case law related to the 
subject matter. Again, ALJs expect that litigators are familiar 
with the case file. Opening and closing remarks, however, are 
not deemed as important to the ALJs.

All in all, the December 12, 2008 program was a big 
success! It was well attended and offered the membership 
an excellent opportunity to mix, mingle and socialize with 
other administrative lawyers and administrative law judges 
and hear some hints that will hopefully help them in their 
practice. The Administrative Law Section Council expresses 
its gratitude to Administrative Law Judge Manager Gregory 
Holiday for his work on behalf of the section and for his 
dedication in presenting his findings. Thank you, Gregory!

Gregory Holiday’s survey results can be seen on the 
Administrative Law Section’s website at www.michbar.org/
adminlaw. 

Administrative Law Judge Manager Gregory 
Holiday Presents Results from Survey of Michigan’s 
Administrative Law Judges to the Administrative 
Law Section

By Mark J. Burzych, Administrative Law Section Chair, Fahey Schultz Burzych Rhodes, PLC

http://www.michbar.org/adminlaw
http://www.michbar.org/adminlaw
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ADMINISTRATIVE LAW SECTION

Luncheon with Michigan Tax Tribunal Chief Judge 
Patricia Halm, Fellow Judges, and Staff

Friday, February 27, 2009 at Noon

Kellogg Center, Centennial Room, East Lansing, Michigan

Cost (includes lunch): $20 for members and $40 for non-members

P #:___________________

Name: ______________________________________________

Your Firm/Organization:_________________________________

Address:______________________________________________

City:_____________________ State: _______Zip: _______

Telephone: ( _____ ) ______________________

Enclosed is check # ______________________ for $___________

Please make check payable to: State Bar of Michigan

Please bill my:

Card #:_____________________________________________

Expiration Date:_________________

Please print name as it appears on credit card: 

____________________________________________________

Authorized Signature: __________________________________

State Bar of Michigan    ADMINISTRATIVE LAW SECTION Registration

Mail your check and completed registration form to:
State Bar of Michigan

Attn: Seminar Registration
Michael Franck Building

306 Townsend Street, Lansing, MI 48933

OR

Fax (ONLY if paying by credit card) the completed form and 
credit card information to:

Attn: Seminar Registration at (517) 346-6365

Payment MUST be received on or before date of seminar.
For a refund, cancellations must be received in writing 

at least 72 hours in advance of the event.

Visa    MasterCard    

Luncheon with Michigan Tax Tribunal
February 27, 2009

Cost: 
    Administrative Law or Public Corporation Law               
        section member ............................................................$20
    nonsection member .....................................................$40 

Judge Halm will discuss current issues facing the Michigan Tax Tribunal. A question and answer 
opportunity will be available. Please come meet and join in the discussion with Judge Halm, other 
MTT judges, and members of the MTT staff.  
 
 

To help ensure an accurate lunch count, registrations must be received by Friday, February 20. 

For more information, please contact Michael J. Watza at (313)965-7983 or by e-mail at mike.watza@kitch.com 

Presented by the Administrative Law Section of the State Bar of Michigan, 
in partnership with the Public Corporation Law Section
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Recent Administrative Law 
Case Activity
Michigan Court of Appeals

Administrative case law activity in the last quarter focused 
heavily on utility matters.

In Michigan Environmental Council v Michigan Public Service 
Commission, No. 274471 (October 21, 2008), the agency’s action 
on ratemaking was sustained on appeal. In a power supply cost 
recovery (PSCR) plan case, the appellants had sought to offer evi-
dence and argument that PSCR rates could be reduced through 
conservation, energy efficiency, and demand side management 
(DSM) activities by the utility as ordered by the commission. The 
administrative law judge excluded the evidence as not relevant in 
a PSCR proceeding, and the Commission concurred. The Court 
held that since the governing statute (MCL 460.6j) does not 
demand the type of plan advocated by the appellants, the PSC is 
not bound by any single formula or method and need not review 
such a proposal. Thus, the commission’s decision not to treat 
a PSCR plan as unreasonable or imprudent for want of such a 
proposal was upheld. Of note is that recent amendments to the 
same governing statute, MCL 460.1 et seq. by virtue of 2008 PA 
286, and passage of 2008 PA 295, have provided for a new set of 
integrated resource planning and energy efficiency measures.

In Attorney General v Michigan Public Service Commission, No. 
275663 (released as unpublished on October 14, 2008; approved 
for publication on December 2, 2008), the Court held that the 
commission acted within its general ratemaking authority pow-
ers in adopting an “Uncollectible Expense True-up Mechanism” 
(UETM) for natural gas customers to ensure that the portion of 
rates that could be attributed to uncollectible accounts would 
correspond to actual uncollectible expenses. The Court also 
upheld, against claims that the regime involved retroactive rate-
making, that the UETM mechanism’s deferral of 90 percent of 
the difference between projected and actual expenses to a future 
period is not prohibited.

The Court again dealt with the issue of a utility’s stranded 
costs in the case of In re Application of Detroit Edison Company 
Power Supply Cost Recovery, No. 273961 (unpublished per 
curiam, December 2, 2008). The Court held that the commis-
sion has broad latitude to determine stranded costs and is not 
bound by any particular ratemaking methodology. In particular, 
the Court held that the commission was within its discretion and 
authority to take into consideration the goal of fostering competi-
tion among providers in its decision. The Court also upheld the 
commission’s decision on operations and maintenance expense 
recovery. 

Get People Talking:
Post to the Administrative 
Law Section Listserv Today!

Make sure you are a member of the Administrative 
Law Section listserv:

Point your internet browser to 1. www.michbar.org/
adminlaw/

Click on “Council Information” on the left.2. 

Click on “Listserv Signup.”3. 

Click on “Join the Listserv.”  You will be sent an e-mail 4. 
requesting your confirmation.  Please follow the instruc-
tions to confirm your request.  Once your request has 
been approved, you will be sent a second e-mail with a 
link to the section website to make any changes to your 
preferences.

To change your preferences, click on “Listserv Informa-5. 
tion,” and enter your e-mail address under “Existing 
AdLaw Subscribers.”  Hit “Edit my options,” and modify 
any delivery preferences you may have.  Once you are a 
member, you may also view archived listserv discussions.

Post to the Administrative Law Section Listserv:

To send a message, go to your e-mail account that you 
used to sign up to the listserv, and put AdLaw@groups.
michbar.org in the send-to line.  Type your message, and hit 
send.  It is that easy.

http://www.michbar.org/adminlaw/
http://www.michbar.org/adminlaw/
mailto:Adlaw@groups.michbar.org
mailto:Adlaw@groups.michbar.org
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