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Our advisory committee only made a recommendation! 

Why are We being Sued under 
the Open Meetings Act?

Continued on the next page.

By Thomas Quasarano,1  State Operations Division, Department of Attorney General,  Lansing, MI
 

Th e term “committee” has been defi ned as a body that keeps minutes and wastes hours. 
Humor aside, public bodies are challenged with the task of doing more work with fewer 
resources—less funds, less staff , less time. Boards, commissions, and committees subject to the 
Open Meetings Act (OMA)2 occasionally appoint what are commonly referred to as “advisory 
boards,” “advisory committees,” or “advisory subcommittees” to perform the background 
work, studies, and reviews of proposals and other issues under consideration by the full body. 
As the titles suggest, these appointed boards or committees “advise” the full public body prior 
to fi nal action by the whole body. 

Th e question of whether advisory bodies are subject to the OMA is often posed to public 
sector attorneys. Th e answer, of course, begins with a review of the Act.

Section 2(a) of the OMA3 defi nes “public body” as: 

[A]ny state or local legislative or governing body, including a board, commission, 
committee, subcommittee, authority, or council, which is empowered by state con-
stitution, statute, charter, ordinance, resolution, or rule to exercise governmental or 
proprietary authority or perform a governmental or proprietary function, or a lessee 
thereof performing an essential public purpose and function pursuant to the lease 
agreement.

Section 2(d) of the OMA4 defi nes “decision” as: 

[A] determination, action, vote, or disposition upon a motion, proposal, recommen-
dation, resolution, order, ordinance, bill, or measure on which a vote by members of 
a public body is required and by which a public body eff ectuates or formulates public 
policy.

NOTE: Statements made in this writing are my own and not intended to refl ect the views, opinions, 
or position of the Michigan Attorney General or the Michigan Department of Attorney General.
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Th e OMA’s defi nition of “public body,” together with the legislative history of the Act, was 
reviewed in an opinion of the Attorney General.5 Th e opinion concluded that the OMA does 
not apply to committees and subcommittees composed of less than a quorum of the full pub-
lic body if they “are merely advisory or only capable of making ‘recommendations concerning 
the exercise of governmental authority.’” Where a committee or subcommittee, however, is 
empowered to act on matters in such a fashion as to deprive the full body of the opportunity 
to vote on the matter, the committee’s decision “is an exercise of governmental authority which 
eff ectuates public policy,” and the committee proceedings are, therefore, subject to the OMA.

While the OMA’s defi nition of public body is comprehensive, it does not include bodies 
that are not empowered by law to exercise governmental or proprietary authority through 
decision making that eff ectuates or formulates public policy.6 

Th e defi nition of decision making under the OMA was examined in Booth Newspaper, 
Inc v University of Michigan Bd of Regents.7 Th e Supreme Court stated that the meaning of 
“decision” under the Act does not contain a “voting requirement” or any form of “formal 
voting requirement.” Th e Court determined that the OMA’s plain meaning clearly applies to 
“all decisions” by public bodies.8 

Th us, the threshold inquiry for the public sector attorney is whether, in a particular situ-
ation, the “advisory” board or committee is exercising governmental or proprietary authority 
through decision making. If the answer is in the affi  rmative, the OMA’s defi nition of public 
body applies, and the board or committee is not exclusively serving an advisory role—its 
decisions must be rendered at a meeting open to the public.9

For example, a meeting of a standing committee of a county board of commissioners 
is subject to the OMA where the committee, even though not composed of a quorum of 
the whole body, nevertheless is authorized to decide whether items of county business will 
or will not be referred for action by the full board. Th is was the conclusion in an Attorney 
General opinion.10 In the particular situation, matters referred to the committee reached the 
full board of commissioners only if the committee made a positive recommendation to the 
board; if the committee made an unfavorable recommendation, the matter never reached 
the board. Th e committee exercised the authority to preclude various matters from reaching 
the full board for deliberation and decision. Under these circumstances, the committee was 
not merely advisory but, instead, exercised governmental authority that eff ectuated public 
policy.

Th us, an “advisory” board or committee renders a decision if it makes recommendations 
or resolves matters in ways that achieve the same eff ect as if the entire board, commission, or 
committee had met and deliberated towards or rendered the decision. 

Another example is provided in Schmiedicke v Clare School Bd.11 Th e Court had before it 
a local school board that established a Personnel and Policy Committee (PPC) and delegated 
to that committee “the task of reviewing whether the school district should retain its current 
method for evaluating school administrators and whether the length of administrator con-
tracts should be changed.” Th e committee thereafter met in private and ultimately recom-
mended no change in the school district’s existing policies. After receiving the committee’s 
report, the full school board took no action, eff ectively adopting the committee’s recom-
mendation. Th e Court concluded that, under these facts, the committee was subject to the 
OMA and had violated the Act by meeting in private. Th e Court reached this conclusion 
despite the fact that the school board had apparently not intended to delegate actual deci-
sion-making authority to the committee:
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Testimony at trial, although equivocal, indicated that 
defendant school board did not intend to delegate 
fi nal decision-making authority to the PPC. How-
ever, there was testimony by a school board member 
that, because the PPC recommended no change with 
respect to either policy presented to it for review, de-
fendant school board believed that it did not have 
to take any action on the PPC’s recommendation. 
In other words, by failing to vote, defendant school 
board “affi  rmed” the PPC’s recommendation to leave 
intact the current methods for evaluating adminis-
trators and the length of administrators’ contracts. 
Th us, at the April 18, 1994, meeting, defendant 
school board renewed each administrator’s contract 
for two terms in accordance with its current policy.

Th e primary purpose of the OMA is to ensure that 
public entities conduct all their decision-making 
activities in open meetings and not simply hold 
open meetings where they rubber-stamp decisions 
that were previously made behind closed doors . . . 
Here, defendant school board’s referral to the PPC 
for a recommendation was a delegation of author-
ity to perform a governmental function. Th e fo-
cus of the inquiry is the authority delegated to the 
PPC, not the authority it exercised. Th e PPC failed 
to openly deliberate on the governmental function 
that the defendant school board had delegated to it. 
Subsequently, the defendant school board adopted 
the PPC’s recommendation. Th e defendant school 
board’s adoption of the recommendation eff ectively 
foreclosed any involvement by members of the pub-
lic and essentially meant that the decision made by 
the PPC at a closed meeting was a fait accompli . . . 
Consequently, the PPC made closed-session delib-
erations and decisions in violation of the OMA.

In Morrison v East Lansing,12 the Court determined that 
an advisory committee was subject to the OMA but called 
it a “close call.” Th e Court resolved the point in favor of 
applying the Act because of the responsibilities given to the 
committee. Th e city council adopted a resolution to create 
the Hannah Building Committee (HBC) to make recom-
mendations concerning the development of the community 
center at a former middle school:13

According to the council’s liaison to the HBC, who 
also chaired the HBC and its steering committee, 
the HBC’s implicit duties were to advise the coun-
cil after conducting research and interviews and 
obtaining public input on the project design. Spe-
cifi cally, the HBC was expected to interview and 
recommend architects and construction managers; 

work with the community and the architect to de-
velop a site plan, including parking location, and 
recommend the plan to the council; determine ten-
ancy guidelines and criteria; and oversee design of 
the building’s interior. 

* * *

Th e HBC collected proposals from architects, nar-
rowed the pool of candidates, interviewed several, 
and recommended one architect to the city council; 
the council then decided, at a public meeting, to 
hire that architect. Likewise, the HBC utilized this 
same process with regard to a construction manager, 
and the council accepted the HBC’s recommenda-
tion at a public meeting. 

Th e Court found that the HBC had responsibilities far 
beyond simply screening architectural and engineering fi rms:14

Th e city council eff ectively authorized the HBC 
to perform a governmental function. Further, the 
HBC engaged in more than just plan development and 
architect and construction-manager selection. In fact, 
it held public meetings and solicited public input, 
which is more akin to a governmental body than 
staff . Although a close call, we agree with the trial 
court that the HBC was a public body subject to 
the OMA. 

In summary, a public body’s attorney may be called upon 
to determine whether an advisory committee is eff ectively 
exercising the authority to deliberate towards or render deci-
sions that eff ectuate or formulate public policy or is merely 
advisory. A thorough review of a complete statement of facts 
is necessary in order to competently determine whether the 
OMA has application in the particular instance. 

 
Endnotes

1  Mr. Quasarano holds B.A., M.A., J.D., and LLM degrees. He 
had over 11 years in private practice in the metro-Detroit area be-
fore joining the Department of Attorney General in March 1988.  
Currently assigned to the State Operations Division, part of his 
responsibilities involve advising state departments and agencies 
on the application of Michigan’s Freedom of Information Act 
and Open Meetings Act to state public records and meetings of 
the state’s commissions and boards, respectively.

2  MCL 15.261 et seq.

3  MCL 15.262(a).

4  MCL 15.262(d).

5  OAG, 1977-1978, No 5183, pp 21, 40 (March 8, 1977).
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6  See OAG, 1997-1998, No 6935, pp 18, 19 (April 2, 1997); 
OAG, 1993-1994, No 6799, pp 147, 148 (May 18, 1994); 
OAG, 1981-1982, No 6053, p 616 (April 13, 1982); and 
OAG, 1979-1980, No 5505, pp 221, 222 (July 3, 1979).

7  Booth Newspaper, Inc v University of Michigan Bd of Regents, 

444 Mich 211, 228, 229, 231; 507 NW2d 422 (1993). 

8  Booth involved a consensus building process that equated to 
decision making. Th e Court stated that “any alleged distinction 
between the [public body’s] consensus building and a determi-
nation or action, as advanced in the OMA’s defi nition of ‘deci-
sion,’ is a distinction without a diff erence.” Booth, 444 Mich at 
216, 229.

9  Section 2(b) of the OMA, MCL 15.262(b), provides: “’Meet-
ing’ means the convening of a public body at which a quorum 
is present for the purpose of deliberating towards or rendering a 
decision on a public policy.”

10  OAG, 1997-1998, No 7000, pp 197, 199 (December 1, 
1998).

11  Schmiedicke v Clare School Bd, 228 Mich App 259, 261, 263-
264; 577 NW2d 706 (1998); emphasis in the original; citations 
omitted.

12  Morrison v East Lansing, 255 Mich App 505, 519; 660 NW2d 
395 (2003).

13  Morrison, 255 Mich App at 508, 509. For purposes of assessing 
whether the HBC was subject to the OMA, the Court did not 
separately address the limited role of the steering committee: 
“For purposes of analysis, we do not distinguish between the 
HBC and its steering committee because they exist to accom-
plish the same purpose and are functionally equivalent.” Id., 
517, n.10.

14  Morrison, 255 Mich App at 520; emphasis added.

In two recent opinions issued the same day, the justices 
of the Supreme Court continued to battle among themselves 
concerning the doctrine of standing. Over the past several 
years, the Court’s majority has diligently taken advantage of 
various opportunities provided to make more restrictive the 
general standard for determining standing. Perhaps more 
importantly, they have articulated a constitutional basis for 
the standard, which has resulted in the Court’s declaring leg-
islatively created standing provisions unconstitutional, either 
explicitly (Rohde v Ann Arbor Public Schools, 479 Mich ___; 
___ NW2d ___ [2007]), or implicitly (Michigan Citizens for 
Water Conservation v Nestle Waters North America Inc, 479 
Mich ___; ___ NW2d ___ [2007]). Objections by several of 
the dissenting justices, most vehemently Justice Weaver, have 
complained about adopting a legal doctrine that eff ectively 
prevents the legislature from broadly defi ning who can bring 
actions, especially with regard to environmental issues.

In one of the opinions released July 25, 2007, the Court 
reviewed an action brought by Ann Arbor school district 
taxpayers challenging the school district’s expenditure of 
public funds to provide health insurance benefi ts to same-sex 
domestic partners of school employees. Rohde v Ann Arbor 

Public Schools, 479 Mich ___; ___ NW2d ___ (2007). Th e 
action was brought pursuant to MCL 129.61, which states as 
follows:

Any person or persons, fi rm or corporation, resident 
in any township or school district, paying taxes to 
such political unit, may institute suits or actions at 
law or in equity on behalf of or for the benefi t of 
the treasurer of such political subdivision, for an ac-
counting and/or the recovery of funds or moneys 
misappropriated or unlawfully expended by any 
public offi  cer, board or commission of such politi-
cal subdivision. Before such suit is instituted a de-
mand shall be made on the public offi  cer, board or 
commission whose duty it may be to maintain such 
suit followed by a neglect or refusal to take action in 
relation thereto.

Th e court of appeals affi  rmed a lower court dismissal of 
the action on the grounds that the plaintiff s had failed to 
properly comply with the “demand” provision of the statute. 
Plaintiff s appealed to the Supreme Court, which fi rst ordered 
oral argument on whether to grant the application with 

Standing in Michigan

© 2007 Jon R. Robinson,1 Consumers Energy Company
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respect to the issue of what constitutes an eff ective “demand” 
under MCL 129.61. Th e Court then granted leave, and also 
asked the parties to brief whether plaintiff s had standing to 
bring such a suit. In the July 25, 2007 opinion, the Court 
held that the “demand” made by plaintiff s was adequate 
under the statute, but that the suit should nevertheless be 
dismissed because the plaintiff s lacked standing.

Th e ruling that the taxpaying resident plaintiff s lacked 
standing was made notwithstanding the language of MCL 
129.61, which explicitly grants standing to “any person 
or persons, fi rm or corporation, resident in any township 
or school district, paying taxes to such political unit.” Th e 
Court relied upon its own recent decisions in Lee v Macomb 
Co. Board of Commissioners, 464 Mich 726; 629 NW2d 
900 (2001) and National Wildlife Federation v Cleveland 
Cliff s Iron Co., 471 Mich 608; 684 NW2d 800 (2004), in 
explaining that the concept of “standing” is rooted in the 
constitutional principle of the separation of powers. Th us, 
notwithstanding what the statute says, a proper regard for 
the judicial power requires a court to apply independent 
standards to evaluate whether a particular plaintiff  has met 
the “constitutional minimum” of standing. Based on its 
analysis, the Court held that MCL 129.61 was “unconsti-
tutional to the extent that it purports to confer standing 
on taxpayers who have not satisfi ed the Lee/Cleveland Cliff s 
standing requirements.” 

Justice Weaver issued another in what has become a series 
of increasingly strongly worded dissents on this subject. In an 
opinion joined by Justice Cavanaugh, Justice Kelly concurred 
in the result reached by the majority, but on the grounds 
that the plaintiff s had failed to make a proper “demand.” She 
made it clear that she did not support the majority’s discus-
sion on standing.

In another case decided the same day, the Court re-
viewed an action brought to enjoin Nestle from construc-
tion of a water bottling facility in Mecosta County. Michi-
gan Citizens for Water Conservation v Nestle Waters North 
America Inc, 479 Mich ___; ___ NW2d ___ (2007). Th e 
legal claims that were the subject of the circuit court trial 
were that the proposed bottling facility violated plaintiff s’ 
rights governing the diversion of groundwater, and vio-
lated the Michigan Environmental Protection Act. MCL 
324.1701 et seq (“MEPA”). Th e trial court granted plain-
tiff s’ request for a permanent injunction of Nestles’ pro-
posed pumping activities. On appeal, Nestle argued, among 
other things, that the plaintiff s lacked standing to bring 
their claims with respect to certain of the water resources at 
issue. Th e majority of the court of appeals panel disagreed, 
and held that the plaintiff s had standing “with respect to all 

of the natural resources at issue,” relying in part upon MCL 
324.1701(1), which states as follows:

Th e attorney general or any person may maintain an 
action in the circuit court having jurisdiction where 
the alleged violation occurred or is likely to occur 
for declaratory and equitable relief against any per-
son for the protection of the air, water, and other 
natural resources and the public trust in these re-
sources from pollution, impairment or destruction. 
Emphasis added.

Th e Supreme Court granted leave only with respect to 
the question of standing. In the majority opinion, the Court 
reviewed its recent decisions addressing standing principles 
and concluded that the application of the principles set forth 
in those decisions required the conclusion that the plaintiff s 
possessed standing with respect to certain of the water re-
sources, but that they lacked standing with respect to others, 
notwithstanding the broad language of MCL 324.1701(1). 
Th e Court carefully noted that it was not declaring this “citi-
zen suit” provision of MEPA unconstitutional, although the 
thrust of the discussion seems to require that conclusion. In 
three separate but similar opinions, Justices Weaver, Cavana-
ugh, and Kelly again dissented.

Th e July 25, 2007 Rohde and Michigan Citizens deci-
sions are the latest in a series of decisions that have tightened 
standing principles. Th e case in which the Michigan Supreme 
Court fi rst expressly articulated a constitutional basis for 
determining standing was Lee v Macomb Co. Board of Com-
missioners, 464 Mich 726; 629 NW2d 900 (2001). In that 
case, the Court ruled that the plaintiff s did not have standing 
to bring an action to compel the Macomb and Wayne county 
boards of commissioners to levy a tax to support a veterans’ 
relief fund. While that conclusion could have been reached 
following a traditional standing analysis, Chief Justice (then 
Justice) Taylor reviewed several U.S. Supreme Court deci-
sions which had grounded standing analysis in the separation 
of powers principle, and the resulting need to clearly delin-
eate “judicial powers.” In Lewis v Casey, 518 U.S. 343, 349; 
116 SCt 2174; 135 LEd2d 606 (1996), the U.S. Supreme 
Court had stated:

[T]he doctrine of standing [is] a constitutional prin-
ciple that prevents courts of law from undertaking 
tasks assigned to the political branches. It is the 
role of courts to provide relief to claimants, in in-
dividual or class actions, who have suff ered, or will 
imminently suff er, actual harm; it is not the role of 
courts, but that of the political branches, to shape 
the institutions of government in such fashion as to 
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comply with the laws and the Constitution. [Cita-
tions omitted.] Emphasis added.

Chief Justice Taylor also cited Lujan v Defenders of Wild-
life, 504 US 555, 559-560; 112 SCt 2130; 119 LEd2d 351 
(1992), where the US Supreme Court had stated:

[T]he Constitution’s central mechanism of separa-
tion of powers depends largely upon common un-
derstanding of what activities are appropriate to leg-
islatures, to executives, and to courts . . . . One of 
those landmarks, setting apart the “Cases” and “Con-
troversies” that are of the justiciable sort referred to 
in Article III—“serv[ing] to identify those disputes 
which are appropriately resolved through the judicial 
process”—is the doctrine of standing. Th ough some 
of its elements express merely prudential consider-
ations that are part of judicial self-government, the 
core component of standing is an essential and un-
changing part of the case-or-controversy requirement 
of Article III.” [Citations omitted.]

Th ese two U.S. Supreme Court decisions form the basis 
for the direction taken by the Michigan Supreme Court 
majority in Lee, Cleveland Cliff s, Rohde and Michigan Citi-
zens. In summary, the Michigan Supreme Court has adopted 
the notion that standing is a constitutionally-based principle, 
and that a proper regard for the “judicial power” requires ap-
plication of a three-pronged standing test set forth in Lujan. 
As fi rst explicitly adopted in Lee, that test was summarized in 
a quote from Lujan as follows:

Over the years, our cases have established that the 
irreducible constitutional minimum of standing 
contains three elements. First, the plaintiff  must 
have suff ered an “injury in fact”—an invasion of a 
legally protected interest which is (a) “concrete and 
particularized,” and (b) “actual or imminent,” not 
“conjectural or hypothetical.” Second, there must 
be a causal connection between the injury and the 
conduct complained of—the injury has to be “fairly 
. . . trace[able] to the challenged action of the defen-
dant, and not . . . th[e] result [of ] the independent 
action of some third party not before the court.” 
Th ird, it must be “likely,” as opposed to merely 
“speculative,” that the injury will be “redressed by a 
favorable decision.” Lee, 464 Mich at 739.

In Lee, a majority of the Michigan Supreme Court stated 
that this test “appears to us to be fundamental to standing,” 
and accordingly, adopted it as the test for standing in Michi-

gan. 464 Mich at 740. In Lee, Justices Kelly and Cavanaugh 
agreed with the adoption of the Lujan standing test, but 
would have found that the plaintiff s satisfi ed the test. 464 
Mich at 747-755. Justice Weaver dissented, and set forth her 
initial criticism of the Lujan test, and more specifi cally, of the 
majority’s assertion that standing is a constitutionally based 
principle. She has subsequently expanded on her criticisms in 
Cleveland Cliff s, Rohde and Michigan Citizens.

Justice Weaver points out that an important element of 
the U.S. Supreme Court’s standing analysis is the “case” or 
“controversy” provision of Article III of the U.S. Constitution.2 
Indeed, as the U.S. Supreme Court stated in Lujan, “though 
some of its elements express merely prudential considerations 
that are part of judicial self-government, the core component 
of standing is an essential and unchanging part of the case-or-
controversy requirement of Article III.” Lujan, 119 LEd2d at 
364. Emphasis added. Th ere is no direct corollary language 
in the 1963 Michigan Constitution to the “case” or “contro-
versy” language of the U.S. Constitution. In Cleveland Cliff s, 
Justice Weaver expanded on her disagreement with the Court’s 
majority, and argued that the absence of any “case or contro-
versy” requirement in the Michigan Constitution removes any 
constitutional basis for determining standing, and requires that 
standing be evaluated based on “prudential” considerations. 
Th e term “prudential” appears throughout the federal and 
Michigan decisions on standing, and in this context apparently 
is intended to mean that standing should be a fl exible enough 
concept to be shaped by both the legislature and by the courts, 
and is not constricted by the Constitution.

In response, the Court’s majority emphasizes that its 
standing analysis is based upon separation of powers prin-
ciples that are common to both the US and Michigan 
constitutions, and which give meaning to the phrase “judicial 
power,” which does appear in both constitutions. In Cleveland 
Cliff s, the majority maintained that the absence of a “case” 
or “controversy” requirement in the Michigan Constitution 
does not aff ect the proper defi nition of the “judicial power;” 
rather, it simply recognizes that the federal judiciary has only 
“limited” powers, in contrast to the “plenary” powers of the 
state judiciary. Th at is, according to the majority, the case or 
controversy language of the U.S. Constitution does not de-
fi ne “judicial powers;” rather, it merely identifi es “what part 
of the ‘judicial power’ within the United States belongs to the 
federal judiciary, with the remaining part belonging exclu-
sively to the state judiciary.” Cleveland Cliff s, at 626-627.

Th e consequences of standing being a constitution-
ally based principle have been made evident in Cleveland 



7

Winter 2007

Cliff s, Michigan Citizens, and Rohde. In Cleveland Cliff s, the 
Court expanded upon its initial standing analysis in Lee and 
provided a more extensive explanation of the constitutional 
grounding for its approach. In applying the Lujan standards, 
however, the Court concluded that the plaintiff s had stand-
ing under that test, and stated that it was, therefore, unneces-
sary to reach any conclusion concerning the constitutionality 
of the so-called “citizen suit” provision of MEPA. Th e discus-
sion in Cleveland Cliff s leaves little doubt, however, that the 
Court believes that provision is unconstitutional. As noted 
above, that conclusion is confi rmed by the discussion in the 
majority opinion in Michigan Citizens, although the Court 
once again declined to explicitly declare MCL 324.1701(1) 
unconstitutional. Th e Court overcame its reluctance in 
Rohde, however, and declared MCL 129.61 unconstitutional 
“to the extent that it purports to confer standing on taxpay-
ers who have not satisfi ed the Lee/Cleveland Cliff s standing 
requirements.”

In addition to articulating a constitutional basis for de-
termining standing, the Court has also recently taken other 
actions that may tend to restrict the potential universe of 
plaintiff s. In Michigan Chiropractic Council v Commissioner 
of the Offi  ce of Financial & Insurance Services, 475 Mich 363; 
716 NW2d 561 (2006), the Court reviewed a lower court 
decision concerning the standing of an organization created 
to represent the interests of chiropractors to assert a claim 
on behalf of a third party (in this case, the alleged interests 
of policyholders). Th e Court noted the general rule that a 
litigant cannot vindicate the rights of a third party, although 
it acknowledged that the federal courts had developed excep-
tions to that rule. In summary, the Court determined to 
adopt “the traditional federal test for third-party standing” 
as set forth in Kowalski v Tesmer, 543 US 125, 129; 125 SCt 
564; 160 LEd2d 519 (2004). Th e Court summarized this 
test as follows:

A party seeking to litigate the claims of another 
must, as an initial matter, establish standing under 
the test established in Lee, supra. [footnote omit-
ted] Second, the party must have a ‘close relation-
ship’ with the party possessing the right in order 
to establish third-party standing. Last, the litigant 
must establish that there is a ‘hindrance’ to the third 
party’s ability to protect his or her own interests.” 
Michigan Chiropractic at 377-378.

In this case, the Court held that the plaintiff s could 
not meet this test.3

In Federated Insurance Co. v Oakland County Road Com-
mission, 475 Mich 286; 715 NW2d 846 (2006), the Court 
arguably expands the standing analysis that it had previously 
applied in Lee and Cleveland Cliff s to determinations con-

cerning who is an “aggrieved party” for purposes of invoking 
appellate jurisdiction. Federated concerned a situation where 
the plaintiff  had initiated suit against the Oakland County 
Road Commission alleging that the defendant was at least 
partially responsible for the clean up of property owned by 
plaintiff ’s insured. Th e trial court granted the defendant’s 
motion to dismiss, fi nding that the action had been brought 
beyond the statute of limitations period, and the Court of 
Appeals affi  rmed the dismissal. Although he had not partici-
pated at the trial court or Court of Appeals stages, the Attor-
ney General, acting on behalf of the people and the Michigan 
Department of Environmental Quality, fi led an application 
for leave to appeal to the Supreme Court. For reasons not 
clear from the opinion, the plaintiff  failed to fi le a timely ap-
plication for leave, and the late-fi led application was rejected 
by the Court. Th us, the question that was addressed by the 
Supreme Court was whether, given these circumstances, 
the Attorney General was an “aggrieved party” under MCR 
7.203 and entitled to proceed with the appeal.

Th e Court summarizes its discussion in Cleveland Cliff s 
concerning the “judicial power,” and repeats its conclusion 
that it is not “constitutionally authorized to hear nonjustic-
iable controversies.” Because the Court concluded that the 
case ceased to be a justiciable controversy when the plaintiff  
failed to take a timely appeal from the lower court decision, 
the various statutory provisions purporting to give the At-
torney General the right to intervene “in any action” and “at 
any stage”4 are trumped by the constitutional considerations. 
Th us, the Court dismissed the appeal, leaving the trial court’s 
dismissal of the action in place.

Th e Supreme Court’s decisions have received the most 
attention because they seem to render unconstitutional the 
“citizen suit” provision contained in MEPA, and because they 
appear to restrict the legislature’s ability to adopt laws that 
allow for, and encourage broad enforcement capabilities by 
the general public. Th e application of the Supreme Court’s 
standing decisions generally to the practice of administra-
tive law, however, also poses some interesting questions. In 
Michigan Chiropractic, the Court noted in a footnote that, 
since its standing analysis was based upon its views con-
cerning the “judicial power,” that analysis does not aff ect 
the authority of administrative agencies, who generally are 
viewed as exercising executive branch functions. Michigan 
Chiropractic, at 372, footnote 18. Even if the Lujan test is not 
required to be applied by administrative agencies as a matter 
of constitutional law, however, it nevertheless represents the 
currently-approved standing test that, at least in quasi-judi-
cial proceedings before Michigan administrative agencies, 
should be applied. Indeed, even if an administrative agency 

Continued on the next page.
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elected for some reason to apply a less restrictive standing test 
for purposes of determining who may initiate or intervene in 
an administrative agency proceeding, the Lujan test would 
subsequently have to be applied to determine a party’s right 
to pursue an appeal from an adverse agency decision. Based 
upon the Supreme Court’s analysis in Federated, a party to an 
administrative proceeding must be prepared to establish that it 
meets the Lujan test before it may be considered an “aggrieved 
party” for purposes of appeal. Th us, even if an administrative 
agency chooses to allow a party to participate in a contested 
case proceeding conducted before the agency, that alone is not 
suffi  cient to establish standing for purposes of an appeal. Th is 
is consistent with an earlier Court of Appeals decision which 
concluded that an association of businesses that had participat-
ed in a proceeding before the Michigan Public Service Com-
mission did not have standing to pursue an appeal. See ABATE 
v PSC, 205 Mich App 383; 522 NW2d 140 (1994). 

Endnotes

1  Jon R. Robinson is vice president—Utility Law and Regulation 
and deputy general counsel for Consumers Energy Company. 
He is a graduate of the University of Notre Dame Law School. 
He has practiced before the Michigan Public Service Commis-
sion, Federal Energy Regulatory Commission, and appellate 
courts for over 25 years.

2  Article III, Section 2 provides as follows:

 “Th e judicial power shall extend to all Cases, in Law and 
Equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be made, 

under their authority; to all cases aff ecting Ambassadors, 
other public Ministers and Consuls; to all Cases of admi-
ralty and maritime Jurisdiction; to Controversies to which 
the United States shall be a party; to Controversies between 
two or more States; between a State and Citizens of another 
State; between Citizens of diff erent States, between Citi-
zens of the same State claiming Lands under Grants of dif-
ferent States, and between a State, or the Citizens thereof, 
and foreign States, Citizens or Subjects.”

3  Closely related to the standing analysis in Michigan Chiropractic 
was a discussion of the constitutional basis for the doctrines of 
“ripeness” and “mootness.” In a portion of the opinion joined in 
by three justices, it was argued that both doctrines are grounded, 
at least in part, in the same separation of powers concerns that 
underlie the requirement that a litigant demonstrate standing. 
Justice Markman expressed some reservation over this conclusion, 
and indicated a preference that this issue be more fully briefed. 
Th ere is perhaps more to come on this issue.

4  See, for example, MCL 14.101, which provides as follows: 

 “Th e Attorney General of the State is hereby authorized 
and empowered to intervene in any action heretofore or 
hereafter commenced in any court of the State whenever 
such intervention is necessary in order to protect any right 
or interest of the State, or of the people of the state. Such 
right of intervention shall exist at any stage of the proceed-
ing, and the Attorney General shall have the same right to 
prosecute an appeal, or to apply for a rehearing or to take 
any other action or step whatsoever that is had or possessed 
by any of the parties to such litigation.”

Standing in Michigan . . .
Continued from page 7

Th e section met on September 27, 2007, at the Amway 
Grand Plaza in Grand Rapids, as part of the State Bar’s 72nd 
Annual Meeting.  After the customary business items (ap-
proval of agenda, prior meeting minutes, etc.), elections were 
held for open terms on the executive council.  Elected were:  
Richard Patterson for a partial term expiring in 2008, Mark 
Burzych to a full term expiring in 2010, Kimberly Breitmeyer 
to a full term expiring in 2010, and Christopher LaGrand to 
a full term expiring in 2010.

Report on Annual Business Meeting

Stephen Gobbo, incoming chairman, made appropriate 
remarks, including appreciation for the eff orts of Brian Dev-
lin, outgoing chairman.

Th e meeting concluded with an informative and excellent 
presentation, including an extensive question-and-answer 
session by Mr. Devlin on “Everything that You’ll Never Need 
to Know About the Tobacco Master Settlement Agreement: 
10-minute Overview of the Strangest Multi-Billion Dollar 
Enforcement Obligation in Michigan.” 
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George W. Loomis graduated from the University of 
Michigan, receiving his AB in 1940 and LLB in 1942. 
He was a student editor of the University of Michigan 
Law Review. Following duty in the United States Navy 
during World War II, he served as assistant prosecuting 
attorney for Kent County (1946-1947) and special as-
sistant attorney general for the Michigan Public Service 
Commission (1948-1949) before entering private prac-
tice in Lansing. In 1953, Mr. Loomis joined Plummer 
Snyder in founding the firm today known as Loomis, 
Ewert, Parsley, Davis & Gotting. Mr. Loomis took a five-
year sabbatical from private practice to serve as president 
and chief executive officer of Michigan Gas Utilities 
Company (1967-1970) and executive vice president of 

In Memoriam — George W. Loomis

Submissions
Th e Administrative Law Journal welcomes 

unsolicited manuscripts, particularly those dealing 
with issues of law, government, and public policy 
in Michigan, and letters to the editor. Th ere is no 
average or expected length to submissions.

Inquiries, information, suggestions, and items 
for publication can be directed to the Publications 
Committee: Jack Dempsey of Dickinson Wright 
PLLC (jdempsey@dickinsonwright.com) and Kim 
Breitmeyer of the Michigan Department of Labor 
and Economic Growth (breitmeyerk@michigan.gov).

Th e D. Augustus Straker Bar Association, Th e Wolverine 
Bar, and the State Bar of Michigan Young Lawyers Section 
are joining forces to raise funds for children of incarcerated 
parents by hosting an Old School Skate Party on Th ursday, 
December 27, 2007.

Th e event, which benefi ts Save Kids of Incarcerated Par-
ents (SKIP), will be held from 9 p.m.-1 a.m. at the Bonaven-
ture Skating Rink, located in Farmington at 24505 Halsted. 
Th e $20 admission fee, which is tax deductible, includes 
skate rental and a free old-school music CD. In addition to 
skating, participants will also have an opportunity to dance 
and win a karaoke machine. All proceeds raised will go di-
rectly to SKIP.

“SKIP is an organization committed to providing posi-
tive experiences to Detroit elementary schoolchildren who 
have a parent who is or has been incarcerated, and provides 
a safe haven for them to discuss their experiences,” said event 
chairperson Angelique Strong Marks.

“SKIP is a grassroots organization that is truly chang-
ing the lives of many who might be otherwise disillusioned 
with society,” said Solon Phillips, a member of the State Bar 
of Michigan Young Lawyers Executive Council and the D. 
Augustus Straker board of directors who has worked with the 
SKIP program for several years. “I encourage all attorneys to 
come to the event with friends.”

Bar Associations Host Skate Party to Help Kids 
of Incarcerated Parents

Central Telephone and Utilities Corporation (1971). Mr. 
Loomis rejoined the firm in 1972. He is past chairman 
of the Administrative Law Section of the State Bar of 
Michigan, past member of the Business Law Section, and 
a fellow of the Michigan State Bar Foundation; member 
of the American Bar Association Sections on Administra-
tive Law; Natural Resources, Energy, and Environmental 
Law; and Public Utility Law; the American Judicature 
Society; and the Federal Bar Association.

Mr. Loomis passed away May 17, 2007. A memorial 
service was held on June 5, 2007 at the Plymouth Congrega-
tional Church in Lansing. 

For ticket information, please contact Solon Phillips 
at (313) 598-2724, Lavonda Jackson at (313) 224.8469, 
Brandy Johnson at (313) 598-9325, or Angelique Strong 
Marks at (248) 470-2616. 
 


