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BACKGROUND

The Gun Free Schools Act of 1994 (GFSA)
ushered in a new era of educational policy
across the United States. Within one year,
all fifty states had introduced zero-toler-
ance legislation, and mandatory expulsion
became the rule rather than the exception
in matters of school discipline. These laws
gave school districts license to deprive cer-
tain children of educational services, end-
ing a time-honored tradition of universal
public education for all students. While

Mandatory Expulsion Requirements
 and the Erosion of

Educational Opportunity in Michigan

many have praised zero-tolerance
for its rigid approach to school
discipline, many have criticized its
indiscriminate application, its
limitation of local control. Zero-
tolerance is a quick-fix, not a
long-term solution.

Michigan’s zero-tolerance law
(MCLA 380.1311) may be the
harshest in the nation.

2
  It mandates

permanent expulsion, contains no
guidelines for due process, and it
lacks alternative education provi-
sions. While certain districts have
insisted on protecting their local
authority to make discretionary de-
cisions on disciplinary matters,3 the
majority of schools have followed
the guidelines provided by the
state, leaving them little latitude to
exercise reasonable judgment be-
fore deciding to deprive students
of an education. Although the law
includes several exceptions, which
recognize a variety of mitigating
circumstances, local school boards have consistently ignored them, much to the dismay of
children’s advocates and civil liberties lawyers across the state. The current law has con-
demned hundreds of expelled students to a year (or more) without education. It has drawn
criticism from law enforcement officers who must deal with youths left with no place to go
but the streets.4

This article summarizes research by the Student Advocacy Center. Our research finds
that districts across the state have expelled a disproportionate number of African-Ameri-
can students. In several districts the majority of the students expelled are under the age of
16, the cutoff for compulsory attendance in Michigan.5 Few students are reinstated follow-
ing expulsion, despite the fact that they are eligible. Many students are expelled for petty
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offenses, and are not afforded proper due process. The law gives
local officials little discretion to make disciplinary decisions. Dis-
turbingly, only a minuscule minority of those expelled are provided
with any form of alternative education. Our findings are corrobo-
rated by Family Independence Agency (FIA) data,6 a limited-scope
Michigan Department of Education study,7 the United States De-
partment of Education’s Office for Civil Rights, and the Michigan
Advisory Committee to the United States Commission on Civil
Rights. 8

Despite a federal mandate requiring reporting on expulsions,9

Michigan has never developed a systematic monitoring mechanism
to keep track of expelled students; hence, little comprehensive data
regarding expulsions exist. Consequently, no one knows exactly
how many children have been expelled, whether they have been re-
admitted, or where they have gone.  Prior to the Student Advocacy
Center study, the data collected by the FIA was the only reliable
source of expulsion information. FIA officials have admitted that
the data is far from complete, as it only includes data from one-
third of Michigan school districts. The FIA documented 521 ex-
pulsions in approximately 180 districts between January 1995 and
March 1997.10 The Student Advocacy Center found 582 expulsions
in only 17 districts over a shorter period of time, indicating the
unreliability of current state data.11

Statistical studies of school discipline, legal analyses of man-
datory expulsion, and the stories of parents and students make clear
that zero-tolerance laws are short-term remedies for serious long-
term problems. These laws must be revised to ensure equity, com-
ply with compulsory attendance laws, and allow eligible students
to be reinstated. In addition, effective legislation would mandate
alternative education, respect the authority of local officials and
the constitutional rights of students, and require rigorous data col-
lection to monitor its effects. Until such language is included, cur-
rent laws will only serve to push needy children into the streets,
creating burdens for law enforcement and society at large.

ANALYSIS  OF  DATA

The Student Advocacy Center study is an attempt to fill in the
blanks left by nonresponsive school districts, the Department of
Education, and the FIA. We selected 100 school districts for analy-
sis, chosen for their diversity of geographic location, population
size, and annual rate of per pupil spending.  Our sample represents
a cross section of the state’s 557 districts. It ranges from northern
Michigan to the industrial southeast. It includes districts such as
Detroit and Benton Harbor with African-American populations of
more than 85%, and districts such as Cadillac and Traverse City
where fewer than 5% of the enrolled students are minorities. Fund-
ing levels differ dramatically as well. For example the East Lan-
sing Public Schools operate on a budget of $7,891 per pupil per
year while Cadillac Schools spend only $4,797.12

We sent Freedom of Information Act requests to all 100 super-
intendents asking for expulsion data from the 1995-1996 and 1996-
1997 school years, disaggregated by race, gender, special educa-
tion status, free lunch eligibility, as well as information on students’
placement following expulsion, such as referrals to state agencies,
reinstatement, and alternative education placement. Few districts
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provided all of the requested information. Only 17 of the 64 re-
sponding provided thorough expulsion data. And even among these
districts, there were many with gaping holes in the data provided,
particularly in regard to free lunch eligibility, the only available
indicator of poverty among the student population. Nevertheless,
these data represent the most comprehensive and reliable expul-
sion information currently available in Michigan.

The Erosion of Equity
Among districts supplying acceptable data on race, the average

African-American population was 39.8%, yet African-American
students accounted for 64% of the total expulsions. In the predomi-
nantly African-American district of Benton Harbor (87%), Afri-
can-American students were still disproportionately expelled, mak-
ing up 94% of the expulsions between 1995 and 1997.13 This trend
is visible in other parts of the state as well. For example, in Port
Huron African-Americans are a mere 7% of the student body but
made up 18% of the expelled population in 1995-1996.14 In East
Lansing where the African-American population is 13%, 30% of
the expelled students were African-American during the 1996-1997
school year.15 In the Lansing School District where African-Ameri-
cans are 34% of the population, they were expelled at twice that
level, making up 67% of all expulsions. In Grand Rapids, where
the student body is 42% African-American, 70% of those expelled
in 1995-1996 were African-American, dropping only slightly to
67% in 1996-1997.16 And in Flint, where African-Americans make
up 69% of the population they accounted for 96% of the expul-
sions during the 1995-1996 school year.17 (See Fig. 1)

Circumventing Compulsory Attendance:

Expulsions Under Age 16

Another significant figure emerging from Michigan expulsion
data is the age of students expelled. While the stereotypical perpe-
trator of school violence is an eighteen-year-old “thug with a gun,”18

data show that the majority of students caught by the expulsion law
are in fact between the ages of twelve and fifteen. In Benton Har-
bor, 72.7% of the students expelled during the 1995-1996 school

year were between the ages of eleven and sixteen, and the next
year 80% fell into this age bracket.19 (See Figs. 2 & 3) In Muskegon
22% of those expelled were elementary students, 61% were sev-
enth- to ninth graders, while only 17% were in tenth grade or above,
indicating that the majority of students being expelled are under
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the age of 16, the
legal dropout age in Michigan.20 (See Fig. 4) 71% of students ex-
pelled in Bay City between 1995-1997 were under the age of 16.21

(See Fig. 5) Similar data in other districts confirm the prevalence
of this trend.

Some students never return to school following expulsion and
are not provided with alternative education.  Students with no right
to leave school are thus forcibly barred from attending and left
with no educational opportunity whatsoever.  The state has created
a situation tantamount to legally sanctioned truancy.

The Struggle for Readmission
Most disturbing is the sheer number of expelled students who

do not receive an education. While most districts complied with
state law and referred expelled students to the FIA or Community
Mental Health, the record on reinstatement and alternative educa-
tion is much poorer. Most districts did not provide data or claimed
they did not have any records. The paucity of information on this
stage of the process is shocking. As the Michigan Advisory Com-
mittee to the U.S. Commission on Civil Rights observed, “Without
data there can be no analysis of the problem, no understanding, no
corrective measures, and no improvement in the situation.”22 What
happened to these students? Are they at home, in alternative schools,
on the street? Until the state begins to take data collection seri-

ously, Michigan citizens and law enforcement officers will be left
in the dark with regard to these important questions, and expelled
students will remain effectively invisible.

The only reliable data on reinstatement came from the urban
districts of East Lansing, Flint, and Lansing. In East Lansing, only
40% of those expelled actually petitioned for reinstatement, in Flint
50% petitioned, and in Lansing the figure was slightly higher, at
64%.23 These figures can, in part, be attributed to the state policy
that does not provide parents with any assistance in preparing peti-
tions.24 This has created an added difficulty in the readmission pro-
cess for families unfamiliar with legalistic paperwork and those
who lack the resources to hire lawyers.25 Of those petitioning in
East Lansing only 30% were reinstated in less than one year, 10%
were reinstated after one year and 60% were never reinstated.26 In
Flint, during the 1995-1996 school year, a mere 18% were rein-
stated in less than one year, 32% were reinstated after one year,
and 50% were never reinstated.27 In Lansing, no students were re-
instated until after one year, when 54% were reinstated; the re-
maining 46% were never readmitted.28  (See Fig. 6)

Nowhere to Go: The Lack of Alternative Education
The record on alternative education is even more dismal. East

Lansing and Lansing did not provide any information about alter-
native placement. Flint indicated that 46% of its expelled students
were provided with alternative education in 1995-1996.29 It is not
known, however, whether the data on suspensions and expulsions
overlap. Thus it is impossible to determine, for instance, how many
reinstated students were provided with alternative education while
out of school. Disquieting figures appear in several studies. Donald
H. Stone’s study published in The American Journal of Trial Ad-
vocacy found that 52% of school districts provide alternative edu-
cation programs to suspended students, but does not specify the
figure for expelled students.30 A more sobering, and likely more
reliable, figure on alternative education in Michigan is found in the
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Michigan Department of Education’s limited study of 35 districts.
In those districts, only 8.7% of expelled students received alterna-
tive education.31

UNDERMINING DUE PROCESS AND LOCAL CON-
TROL

Despite widespread acceptance among legislators in certain
states, zero-tolerance policies have drawn the ire of students, par-
ents, and communities across the nation. While the media have fo-
cused on only a few selected cases, anecdotal evidence reveals that
arbitrary application of mandatory expulsion laws is commonplace
across the country. The most famous case, known as “The Midol
Case,” occurred in Fairborn, Ohio.32 Kimberly Smartt, an eighth
grader took two Midol tablets from the school nurse’s office to re-
lieve her menstrual cramps, taking one herself and giving the other
to a friend who was also complaining of cramps. Kimberly was
expelled from school for “transmitting” a drug. A similar case in
Alexandria, Louisiana reached the front page of the New York
Times.33 There, Kameryan Lueng became a victim of the Rapides
Parish zero-tolerance policy after she brought a family heirloom to
school – a pocket watch with a one-inch knife that its owner had
used to clean his fingernails. Kameryan was removed from school
and placed in a “Redirection Academy.” This case is chillingly remi-
niscent of a Washtenaw County expulsion case in which Martin, an
African-American tenth grader was expelled after being found clean-
ing his nails with a knife. In a report to the board the expelling
administrator noted that Martin was diligent and well behaved, and
that he had dutifully handed over the knife to his teacher when asked.
Moreover, the administrator admitted “Martin did not knowingly
bring the knife to school.”34 MCLA 380.1311(2)(a) and (b) provide
crystal-clear exceptions to the mandatory expulsion law:

…  a school board is not required to expel a pupil for pos-
sessing a weapon if the pupil establishes in a clear and con-
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vincing manner at least 1 of the following: (a) The object or
instrument possessed by the pupil was not possessed by the
pupil for use as a weapon, or for direct or indirect delivery
to another person for use as a weapon. (b) The weapon was
not knowingly possessed by the pupil… .

Yet in spite of this statutory exception and Martin’s clean record,
the board voted to expel him.

Unfortunately, the current law has made cases like Martin’s the
rule rather than the exception in the Michigan public schools.35

The recent expulsion of two elementary school students in the
Muskegon Public Schools for bringing lighters to school36 has raised
questions about excessive punishment for minor, unspecified of-
fenses. The State Board of Education has stated that acceptable
local discipline policy “… defines the conditions under which stu-
dents may be suspended or expelled… ”37 Court decisions such as
Matter of P.J.38 make clear that discipline must comport with ex-
plicitly outlined district policies, school districts continue to expel
students for non-stipulated offenses. In Muskegon Superintendent
Joseph Schulze admitted that “possession of a lighter is not a
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crime… ”39 but recommended expulsion nonetheless, despite the
fact that district policy did not mandate expulsion for that offense.
In Ingham County, four students initially charged with Criminal
Sexual Conduct (CSC) were expelled even though the board ad-
mitted that it had no evidence of this charge.40 In Bay City, several
students were expelled for allegedly “being in a stolen car on the
way to school,” and “incorrigible behavior.”41

These cases from Michigan and across the nation demonstrate
the dangers of a policy that “… refuses to distinguish between the
hard-core offender and the child who simply happened to be in the
wrong place at the wrong time.”42 Moreover, Michigan fails to out-
line adjudicatory procedures for students threatened with expul-
sion, thereby denying them due process.  While the due process
rights announced in Goss v Lopez43 are minimal,44 the US Supreme
Court warned that, “Longer suspensions or expulsions for the re-
mainder of the school term, or permanently, may require more for-
mal procedures.”45

At present, the Michigan law contains no explicit reference to
due process whatsoever, except in the case of special education
students.46 Current bills in the Michigan legislature propose only
minor additions, and would leave local districts to adopt their own
procedures. But as Wendy Wagenheim, Legislative Affairs Direc-
tor of the American Civil Liberties Union of Michigan, observes
such a policy will only exacerbate the already serious problem of
disparate treatment in different districts.47 Furthermore by stating
simply that “… the school board,… shall expel the pupil from the
school district permanently,”48 current laws and proposals assume
that expulsion is the only possible outcome for students commit-
ting weapons, arson, or CSC infractions. Michigan law is inflex-
ible; “it mandates permanent expulsion in all cases, without regard
to mitigating circumstances and without deference to the sound dis-
cretion of educators.”49 Such harsh inflexibility negates due pro-
cess. The Supreme Court has observed, that “[t]he very nature of
due process negates any concept of inflexible procedures univer-
sally applicable to every imaginable situation.”50 By contrast, stat-
utes in California, Nebraska, and Indiana outline detailed hearing
and decision making procedures.51

By stripping local educational authorities of their discretion in
expulsion cases, the law has created an adversarial relationship be-
tween school districts and the state legislature. In testimony to the
House Education Subcommittee on Violence in the Schools, the
Michigan Association of Secondary School Principals lamented their
loss of authority:

Principals had more flexibility in dealing with weapon carry-
ing students before the recent legislative requirements… The
[current] policy presently does not allow districts to actively
work with the expelled students in finding alternative educa-
tion opportunities… 

52

The superintendents of the 23rd House district warned legisla-
tors

As educators… we want you to be fully aware that we are
very cautious and sensitive to language that will mandate
consequences for actions and which will do away with our
ability to govern. Each of our school districts has worked
very hard for a long time to ensure violence is not the norm
but the rare exception.

53

Fortunately, a minority of Michigan school districts have as-
serted local control in weapons cases which they did not believe
warranted expulsion.  The Olivet Community Schools provide an
excellent example of the delicate balance between state law and
local discretion. Olivet utilized short suspensions, community ser-
vice projects, and academic research on the dangers of school vio-
lence to discipline offenders.54 Olivet provides an excellent example
of discretionary decision-making accompanied by procedural due
process, demonstrating that state mandated due process guidelines
and local control of school discipline are not mutually exclusive.

Allowing local districts more discretion would ensure that school
boards and principals are not forced to impose excessive punish-
ment against their better judgement. Imposing procedural guide-
lines would protect students from arbitrary and capricious punish-
ment. Such policies would provide due process while protecting
local authority.

THE  NEED  FOR  ALTERNATIVE  EDUCA TION

Many studies show that high-quality alternative education pro-
grams are crucial to rehabilitation.55 Criticism of the expulsion law’s
lack of alternative education is widespread. Paul Burgos argues:

While the zero-tolerance policy aims to protect the safety
and well-being of the faculty and students in school, at the
same time, the law punishes society…  Without a provision
guaranteeing an alternative educational program for those
students expelled for a weapon violation, no productive struc-
ture is provided for those students who may be the most in
need.

56

Ellen Ewing, superintendent of the Saline school district ob-
served “… you’ve only moved the problem. You’re only treating
the symptom. The root cause is left unattended.”57 Other educa-
tional organizations have expressed support for alternative educa-
tion. The Michigan Association of Secondary School Principals
argues that expelled students must receive educational services.58

The National Association of State Boards of Education argues that,
“Expulsion without alternatives is not a solution to youth violence…
At a minimum, alternative programs with strong academic and coun-
seling components should be provided.”59 Even John Cole, presi-
dent of the Texas Federation of Teachers and widely regarded as
the father of zero-tolerance policies, insists that alternative educa-
tion is a necessary component in any zero-tolerance legislation.60

Critics of alternative education argue that the fiscal burden would
be too much.61 Alternative education programs are likely to cost
approximately 25% per pupil more than the average per pupil cost,
but “the benefits returned to society by alternative placements make
them a worthwhile investment… ”62 The Michigan Federation of
Teachers estimates the potential social benefits of alternative edu-
cation to be $20,650 per year, taking into account learning time
that would have been lost, reduced grade repetition, added tax rev-
enue, reduced welfare costs, and reduced prison costs; alternative
education would cost only about $7,000.63

In addition to educators, law enforcement officers have been
among the most vocal proponents of alternative education programs
to diminish the fallout from the mandatory expulsion law. Ann Arbor
Deputy Chief of Police Jack Ceo, who is also a trustee on the Sa-
line Board of Education, argued
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… any bill calling for mandatory expulsion of a student for
any reason needs to be accompanied by a reasoned method
for insuring that the person continues to receive an educa-
tion, and does not just put them out on the street to become a
further problem for the police, and, ultimately, a burden on
society.

64

Law enforcement officers across the state share Ceo’s position.
The Michigan Police Legislative Coalition, the Michigan Associa-
tion of Chiefs of Police, the Police Officers Association of Michi-
gan, and the Fraternal Order of Police all submitted statements in
support of alternative education amendments to the House subcom-
mittee.65

Alternative education is clearly necessary, but there is no con-
sensus on how to bring it about. Until now, legislators have been
content to allow students to enroll in alternative education programs
but have not required it. Michigan Attorney General Frank Kelley
concluded in 1985 that a school district expelling a non-handicapped
student is not required to provide that student with alternative edu-
cation.66 However, Kelley noted that “… the Legislature may, if it
so desires, amend the School Code of 1976 to require alternative
education programs for students who receive lengthy suspensions
or expulsions.”67 This conclusion is elaborated upon in court deci-
sions such as Walter v School Board of Indian River County68 and
Matter of Jackson69 which conclude that alternative education is
necessary but that the courts may not order schools to provide such
programs; instead legislation instructing schools to do so must be
passed. Quite simply, alternative education for expelled students
cannot become a reality absent a legislative mandate requiring
schools to provide it.

Other states provide Michigan with a model for such legisla-
tion. California offers comprehensive legislation regarding alter-
native schools including the establishment of community day
schools,70 rehabilitation programs,71 and county plans for “provid-
ing education services to all expelled pupils in that county.”72 Vir-
ginia provides extensive guidelines for alternative education pro-
grams while appropriating funds for their establishment,73 as does
the State of Texas.74 Several other states mandate continued educa-
tional services, although these services are not specifically defined
as they are in the above laws. These states include Colorado, Mary-
land, Minnesota, Missouri, Nebraska, New Jersey, New York, Ohio,
and Tennessee.75

All of these states’ laws are examples of legislative action to
ensure that expelled students continue to receive an education.
However, one must also be wary of laws that permit easy referrals
to such programs transforming them into easily accessible “dump-
ing grounds.”76 Research by the Intercultural Development Research
Association shows that, “There is the potential for overusing alter-
native education program referrals and for using this punitive mea-
sure disproportionately against certain groups of students.”77 Hence
it is imperative that alternative programs are fairly administered
and of the highest quality. The National Center for Education Sta-
tistics and the Department of Justice have offered models of high-
quality programs. Some characteristics include: low student/staff
ratio, strong leadership, highly trained staff, intensive counseling
and mentoring, innovative curriculum and pedagogy, parental in-
volvement, and collaboration with other agencies and schools.78 In

addition, as the American Federation of Teachers has noted, ac-
countability to state and local authorities is vital if such programs
are to protect students’ rights.79 This is particularly important in an
era when for-profit alternative education programs have become a
multi-billion dollar industry, often behaving more like businesses
than schools and sacrificing curriculum and academic standards in
favor of efficiency and profitability.80

Alternative education is an antidote softening the debilitating
effects of mandatory expulsion on students, their families, and so-
ciety at large.  Michigan’s first task is to establish such programs.
But in designing them legislators must be wary of allowing too
many conditions to trigger referral, so as to prevent the alternative
schools from becoming warehouses for students deemed difficult
or undesirable. Moreover, a variety of programs should be created
for different types of students, while reflecting the models pro-
vided by the AFT and the federal government. In so doing, the
State of Michigan would take a gigantic step away from the current
policy of short-term solutions toward the far more sensible goal of
educating all our children.

LEGISLATIVE  RECOMMENDATIONS

… It is doubtful that any child may reasonably be expected
to succeed in life if he is denied the opportunity of an educa-
tion.

Brown v Bd of Education, 347 U.S. 483 (1954)

…  these kids made a mistake but they shouldn’t be thrown
out the door and damned for it for the rest of their lives…

Brent Simmons, Cooley Law School

Since its inception, Michigan’s mandatory expulsion law has
failed to curb the problem of youth violence, while depriving hun-
dreds of school-age children of their right to an education. In re-
evaluating our current approach to combatting school violence it is
instructive to recall the testimony of Professor Brent Simmons be-
fore the House Education Subcommittee on Violence in the Schools.
Simmons asked:

How can it be that a State which is a leader in educating its
citizenry is also a leader in expelling students—especially
those students most in need of an education? It is my hope
that this subcommittee will redirect the attention of the Michi-
gan Legislature toward finding ways of keeping more chil-
dren in school, rather than seeking out additional grounds
for mandating their expulsion.

81

In order to create more meaningful, lasting solutions it is im-
perative that the current debate in the legislature shift its focus from
creating more punitive policy to creating more effective policy. As
this report makes clear, current legislation fails in many respects.
Below is a list of recommendations for legislators attempting to
create a more measured and effective response to the problem of
school violence. Any such legislation must include:

♦ Provisions protecting the civil rights of all students, and safe-
guards against discriminatory discipline practices that lead
to disproportionate expulsions of African-American students.

♦ Maintenance of compulsory attendance requirements and
the creation of less stringent disciplinary measures for stu-
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dents under the age of sixteen, in order to ensure that these
children are not left alone, unsupervised, and without edu-
cational services.

♦ Clearly defined and rigorously enforced reinstatement pro-
cedures, including assistance for families preparing petitions.

♦ State mandated due process procedures designed to protect
the constitutional rights of students going through the ex-
pulsion process.

♦ Permission for local administrators to use their own discre-
tion in deciding whether to expel students based on the cir-
cumstances of each individual case.

♦ Mandatory referrals of all expelled students to quality alter-
native education programs supervised by local officials and
the State Department of Education. These programs should
include high academic standards, counseling, and violence
prevention programs.

♦ Extensive data collection and mandatory reporting require-
ments for each district. The information collected by the
State Department of Education should include: number of
expulsions, grounds for expulsion, state agency referral af-
ter expulsion, and alternative education provided. The states
of Massachusetts and California provide excellent models
for such data collection.

82
 It is also imperative that all of this

information be disaggregated by race, gender, age, special
education status, and free lunch eligibility in order to deter-
mine whether certain groups of students are being expelled
in disproportionate numbers.

♦ Appropriation of the necessary funds for all of the afore-
mentioned programs.

♦ More than anything, it is vital that educational policy become
proactive rather than reactionary. As the mandatory expul-
sion law shows, policy produced as an overreaction to crisis
has consequences that create greater burdens for society.

83

The common-law doctrine of parens patriae, or the state as
parent, provides the legal foundation for America’s public educa-
tion system. Believing that the state should protect the welfare of
its subjects, we have established public schools and compulsory
attendance laws in all fifty states. Out of parens patriae grew the
concept of in loco parentis, the belief that the state should act in the
place of the parent.84 Historically, in loco parentis has been invoked
by those favoring unfettered school authority to describe the ideal
relationship of schools to their students. The same concept of rig-
idly maintained discipline undergirds the philosophy of zero-toler-
ance. Yet strangely, the proponents of mandatory expulsion have
failed to recognize the logical and moral contradictions inherent in
such a position. For in constructing the school as parent, we as-
sume not only that it should discipline its children but care for
them as well. Yet in adopting zero-tolerance policies, with no pro-
vision of alternative education, we abandon our responsibility to
care for all children, and we ignore the foundations of public edu-
cation. Ironically, we condemn parents who abandon children but
condone schools who abandon theirs.

The most damning critique of Michigan’s mandatory expul-
sion law comes from expelled students themselves. Those students
are victims of a law that refuses to distinguish between violent
offenses and foolish mistakes; it puts greater emphasis on keeping
kids out of school than getting them back in. Expelled students
make the best case for reform. Kevin, of Monroe County, has been
out of school for nearly two years. He explained:

I want to go back to school and I’ve been sayin’ that since I
got kicked out, but that don’t seem to matter to them… I
feel as though they think I’m a puppet or something. They
say “do this, do this,” but it’s not helpin’ me none. I don’t
see why they put me through it if it’s not helpin’ me none,
and its not helpin’ towards gettin’ back to school… it’s like
they’re just tryin’ to make me dance… dance …

Kevin’s words are a wake-up call to all of us who care about
the fate of our children. As our study makes clear, the perils of
zero-tolerance policies are numerous. Michigan’s schools and stu-
dents desperately need legislation to ensure equity, enforce com-
pulsory attendance, allow eligible students to be reinstated, guar-
antee alternative education, respect local control, protect due pro-
cess, and require rigorous data reports and monitoring. Until such
legislation is passed, students like Kevin — Michigan’s least
wanted citizens — will swing like puppets tangled in the strings of
misguided policy and legislative neglect.
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I see by the schedule I have 45 minutes. I want to leave some
time for questions and I know the pain of long talks. Senator Carl
Levin frequently reminds his audience about the school boy who
was asked to write a brief essay on Socrates. The boy wrote: Socrates
was a philosopher. He talked a lot. He was poisoned.

I

I appreciate your invitation.

This occasion gives me the opportunity to collect my thoughts
on an area of law I deal with a lot but have never thought about in
an organized or coherent fashion: administrative agencies, admin-
istrative law, and regulatory cases.

It is a considerably more complicated area of the law than I
imagined when I was asked to speak last spring and is also an area
of law fraught with a good deal of controversy. As in most areas of
the law, issues of policy are disguised as a debate over legal prin-
ciples. DeTocqueville’s observation that there is seldom a political
question that does not end up as a judicial question in the United
States certainly rings true in the area of administrative law.

I want to talk about several things this morning in a nonaca-
demic way and with no single theme. What I want to do is ruminate
aloud. First, I’ll give you an impression in gross about the adminis-
trative state: its place in the scheme of the law as I see it.

I then also want to give you some general observations about
the role of the judge. Those of you who have read my essay side-
by-side with an essay by Justice Taylor in the January issue of the
State Bar Journal have a pretty good idea of my views on the sub-
ject. Since that writing I have come across a couple of observa-
tions on the subject I would like to share with you. I am partial to
quotations and I want to offer you some new quotations.

After that, I will talk about you and your section. I am new to
your organized work. I have read several of your newsletters and
talked to a couple of you. Maybe what I have to say will interest
you; maybe not. After 19 years as a federal judge I hope I have
gained insights that are worth sharing with the practicing bar.

I then want to talk about federal judges. I am going to give you
some statistics about my court and some observations about our
workload in this area. After that I will talk about state court judges.
My views here are shaped by my years of practice, my reading of
the advance sheets of the Michigan Court of Appeals and Supreme
Court, and my reading of Michigan Lawyers Weekly and the De-
troit Legal News, as well as an interaction with state court judges
from time-to-time.

I will conclude with a brief observation about the statutory
scheme in which we find ourselves and a literary comment about
the work of lawyers.

II

Simplistically we think of our government organized into three
branches: executive, legislative and judicial. We conventionally
believe each has its own area of responsibility and sphere of influ-
ence and none of the three should muck around in the area of the
others. Of course, that is not true.

Karl Llewellyn, a highly regarded pre-World War II legal
scholar, in a 1925 essay, Legal Institutions And Economics, ex-
plained the rise of administrative state in terms of the inherent limi-
tations on each of the three branches, particularly the legislative
and judicial, this way:

Judges are neither industrial workers, business men, nor bank-
ers. Like other men, they are specialists in their own single field.
Hence in a vast body of their cases they sit as laymen, groping to
solve a controversy they cannot understand, by a rule whose im-
port they cannot guess.

The first remedy has been by recourse to the legislatures, … .
yet legislatures, too, though better adapted for general policy-shap-
ing than courts, are both by size and membership hampered in do-
ing the legal engineering necessary to their purposes. Legislators,
too, are only men; and, in technical fields, laymen.

The introduction of administrative law has in part stopped the

Cohn
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gap. Whether the work of special commissions or of executive sub-
divisions, its virtues are the same. It offers means of developing
experts specialized in their field, of getting quick decisions, and,
above all, of getting a wealth of detailed, specific rulings.

Also, each sometimes does the work of the others.

 In terms of the President exercising delegated legislative power,
Justice Cardozo, in a 1935 dissent in Panama Refining Co v Ryan,
293 U.S. 388, the so-called hot oil case in which the Supreme Court
in one of the decisions that so frustrated President Roosevelt, held
unconstitutional the President’s authority to impose quotas on the
production of oil by the several states to keep the price up, re-
minded us that as far back as 1794 Congress was delegating nomi-
nally legislative power to the President. Cardozo describes how
Congress authorized the President to deal in export permits and
discontinue restraints imposed by Congress on commercial trade.
All this was done as part of the war we were then fighting with
France. Of course, in the area of administrative law we deal mostly
with executive agencies in contrast to the President, but since the
beginning of the republic there has been no purity in the separation
of powers and since the beginning of the republic this phenomenon
has been controversial.

Those of you who read the Oakland Press will recall the August
16 editorial deifying Robert A. Anthony, a professor at George
Mason University School of Law, for his publication by the Cato
Institute of an essay: Unregulated Compulsion How Federal Agency
Guidelines Threaten Your Liberty. The essay was a take from a
1990 piece written by the professor in the Yale Journal of Regula-
tion Which Agency Interpretation Should Bind Citizens And The
Court. The editorial criticizes federal judges who let agency ex-
ecutives write letters to each other interpreting their authority, then
use the letters in litigation, and thereafter blindly follow them in
their decisions on the principle that an agency knows best what
Congress intended for it. The knock at administrative agencies is
grossly overstated, I suggest, and the view that federal judges are
easily intimidated is poorly taken.

What the editorial quite legitimately displays is the constant
concern about fairness in the way administrative agencies go about
their business and all of us, judges, lawyers, and the public-at-large,
must always be alert to assure that agencies do not stray from their
assigned tasks.

In this connection, media attractive circumstances are currently
in play in the way Congress, dissatisfied with the aggressiveness of
the Federal Election Commission, has tried to limit its work by
forcing the ouster of its general counsel. The effort failed and the
agency’s independence is more-or-less assured for the time being
by the keeping in place of its general counsel.

At the local level, the recent exchange in the letter box of the
Detroit News between the Director of the Office of Regulatory Re-
form in the Governor’s Office and a member of the committee that
rewrote the pending rules for child care centers, suggests that ad-
ministrative agency independence at the state level is not without
controversy and that the governor’s view of the independence of
administrative agencies is not universally shared.

This reminds me of a personal experience in the 70s when I, as

a member of the Michigan Civil Rights Commission, felt we were
thwarted in our constitutional mission by the refusal of the Attor-
ney General’s Office to do our bidding in a particular case. I threat-
ened to ask the Supreme Court to appoint a lawyer for us on the
grounds we were an indigent state agency. As I recall, we finally
worked out our differences to the satisfaction of neither side.

III

As to thoughts on judges and the way we do our work, I would
like to begin by going back to William Blackstone, whose series of
lectures at Oxford University in the 1760s became the foundation
for the first set of law books to come to America. I have particular
reference to an essay by Professor Albert Altshuler of the Univer-
sity of Chicago in a 1996 issue of the Pennsylvania Law Review. In
his section on Blackstone and judges the professor reminds us that
Blackstone is always cited as the foremost exponent of the declara-
tory theory that judges find law rather than make it. The professor
concludes by telling us that although Blackstone may have viewed
the legislature, rather than the court, as the principle source of in-
novation, he did not deny the need for innovation and then says:
“The claim that Blackstone regarded law as fixed for all time, un-
changeable and merely awaiting discovery, is a calumny.”

Justice Louis Brandeis, in a 1926 dissent in Jaybird Mining Co
v Weir, 271 U.S. 609, in explaining how the law evolves in judicial
decision make, said,

It is a peculiar virtue of our systems of law that the process of
inclusion and exclusion, so often employed in developing a rule, is
not allowed to end with its enunciation and that an expression in
opinion yields later to the impact of facts unforeseen.

Thomas Reed Powell, a notable Harvard Law School Profes-
sor, in a 1931 essay in the Michigan Law Review, made the same
point when he said:

The generalities of the digest paragraphs may still fit neatly
with the generalities of the head notes of the past. The facades of
constitutional law may appear to be unchanging. Yet lawyers will
know that they are submitting their issues to different canons of
judgment. The application in the future may come more and more
from the dissents of the past. We shall have to get our law from the
applications rather than from generalities.

Finally, Professor Andrew Kaufman, in his new biography of
Justice Benjamin Cardozo, calls our attention to the desirability of
knowing the psychological and cultural influences that predispose
a judge to prefer one value over another when deciding cases and
as we try to follow a developing rule of law.

I offer you these thoughts for two reasons. One, I like them.
Had I known of them when I exchanged views with Justice Taylor
about our differences on the business of judging, I would have in-
cluded them in my essay. Second, they give us more than a hint at
what is at stake in the fall election for three seats on our state Su-
preme Court. As an astute observer of the judicial scene once said,
judges do differ.

IV

Now to your section. In your annual report in this month’s Bar
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Journal, you set lofty goals for yourself. You should work hard to
meet them. Our law improves when the organized bar engages in
strong monitoring initiatives. The governor listens. Legislators pay
attention. Judges respond. And the agencies are influenced.

Your quarterly newsletter is a way to critique and criticize. You
have to work hard and expend energy to see to it that its contents
have a cutting edge. It is important that it gets as wide a distribu-
tion as possible. In reading the last several issues, I was disap-
pointed in two respects. First, the sections on Federal Courts Deci-
sions of Interest & Recent State Court decisions seems to have
been abandoned; and second, the editor had to look outside the
section to find a strong criticism of a circuit judge’s decision in a
school case. I refer to the piece in the Winter, 1997 issue The War
On Our Children.

You must constantly keep the members of the section aware of
what the courts are doing, particularly the Supreme Court and Court
of Appeals. Much of the significant activity of the Supreme Court
is found in the back pages of the advance sheets, i.e. in the orders
in pending cases, granting, denying and limiting leave to appeal. I
do not follow what is buried in the unpublished opinions of the
Court of Appeals except to the extent the Detroit Legal News on
occasion reports. I imagine a good deal is there; I am not sure I
have any suggestions of how to monitor that material.

You should give publicity to your website and see that it is filled
with meaningful information. You should continue to file briefs
amicus in the so-called big cases as you have done in Perry v De-
partment of Corrections. Lastly, you should work diligently to com-
plete a Handbook of Practice and Procedures and see it gets into
all the right hands.

I might mention in this connection that I have looked at some of
the materials generated by the ABA Section of Administrative Law
and Regulatory Practice. Of course, it has a wider mandate than
your section. I would hope that many of you are members of the
Section. It appears to be well organized with a highly informative
newsletter.

V

Moving along to my court, the United States District Court for
the Eastern District of Michigan, we have 15 judges in regular ser-
vice and four senior judges who are the equivalent of two full time
judges. We have five magistrate judges, commonly known as jun-
ior judicial officers. We each average 15 civil trials a year, three to
four of which are jury trials. We are not overloaded with work.
Each of us has around 300 civil cases at any one time, only sev-
enty-five of which require active attention. We have jurisdiction
over a wide variety of cases, much like the circuit courts of the
state, with the addition of exclusively federal cases such as patent,
trademark, copyright and antitrust, as well as a host of civil rights
cases of various forms. Most of our cases settle or fallout on the
way to trial by dismissal or summary judgment. While we are gov-
erned by the Federal Rules of Civil Procedure and our local rules,
there are a good deal of idiosyncratic requirements among the vari-
ous judges. You should take care each time you appear in front of a
different judge to know his or her likes and dislikes. You can get a
good idea of what each is like by checking the judges reported

cases on Westlaw or Lexis. At last count, I had almost 300 re-
ported cases.

Now when it come to cases involving administrative law and
regulatory matters, I believe we generally do a good job. We are
well trained, conscientious, amply staffed with law clerks and sup-
portive services.

While district judges are supposed to be fungible, there is fo-
rum shopping. Certainly the fact that the attack on the Federal Food
and Drug Agency’s assertion of jurisdiction over tobacco as a drug
came in the Fourth Circuit was not accident. The tobacco interests
knew where they would likely find friends when they filed their
challenge in North Carolina.

Our caseload in the area of administrative law varies. It is hard
to get a grip on the precise number of cases because of the pecu-
liarities of our statistical practices. Rather broadly, we see social
security appeals, food stamp revocations, immigration appeals, free-
dom of information and privacy act matters, environmental deci-
sions, medicare reimbursement disputes, tax matters and a miscel-
lany of others coming out of government regulatory efforts. These
agency matters are customarily handled by the United States At-
torney. Some agencies, such as the National Labor Relations Board
and the Pension Benefits Guaranty Corporation, represent them-
selves.

When dealing with substantive agency law these cases can be
quite challenging. Currently I have before me the EPA’s initiative
over peat mining in the Minden Bog in Sanilac County, and the
Immigration and Naturalization Service’s effort to deport resident
aliens under new restrictions imposed by the Congress.

An example of the difficulties encountered in dealing with statu-
tory schemes is seen in Carlisle Area Schools v Scott, 62 F. 3d 520
(3rd Cir. 1995), a case brought to my attention by your chair.

In Carlisle the Court of Appeals was dealing with the standard
of review to be used by a state appeals panel from a hearing officer’s
decision under the Individuals With Disabilities Education Act and
thereafter, the standard of review by the district court. The Court
of Appeals said first that the appeals panel’s review is plenary ex-
cept that it is required to defer to the hearing officer’s credibility
determinations unless non-testimonial extrinsic evidence in the
record would justify a contrary conclusion and unless the record
read in its entirety would compel a contrary conclusion.

As to the district court, the Court of Appeals said that it may
reach an independent decision, except that it must accord the deci-
sion of the state agency “due weight” in its considerations.

With that kind of latitude the degree of confidence the review-
ing judge has in the agency decision under review and the extent to
which the statute’s regulatory thrust is shared by the judge plays a
considerable role in decision making. Incidentally, the decision in
Carlisle runs 18 pages in Westlaw.

By the way, I think the most salutary improvement in judicial
opinion writing would be to go back to Underwood typewriters
and carbon paper.

There is a particular cloud on the horizon regarding state ad-
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ministrative decisions coming into federal court which bears men-
tion. I refer to the December 1997 decision of the Supreme Court
in City of Chicago v International College of Surgeons, 118 S Ct
523. There the Supreme Court said that if a challenge to an admin-
istrative decision at the state or local level is brought to federal
court on the basis of a constitutional issue, supplemental jurisdic-
tion brings along for judicial review the state administrative deci-
sion itself. As Justice Ginsburg puts it, a federal court can supplant
a state’s entire scheme for judicial review of local administrative
action. The Detroit News has observed that it creates a massive
workload for the federal bench and queried exactly what a Supreme
Court devoted to returning power to the states had in mind by its
holding. Justice Bryer was the only member of the high court to
agree with Justice Ginsburg’s dissent. The decision reminds me of
the song played by the British at the surrender of Yorktown to end
the Revolutionary War: The World Turned Upside Down.

VI

Now based on mostly secondhand information, let me give you
a few observations about our state courts when it comes to admin-
istrative law and regulatory matters. I am not going to comment on
the current initiative of the Law Revision Commission regarding a
new Administrative Procedures Act which Professor Steven Croley
of the University of Michigan Law School has drafted. You folks
appear to be deeply involved in the process. I imagine there are
some philosophical points to be resolved; the process appears to
be at work. I know Professor Croley; I have a high regard for him.
The state is being well served with his involvement in the drafting
process.

I get the feeling that state court judges appear to deal with the
matters we are interested in less frequently than federal judges and
are, therefore, likely to be less skilled as a consequence. Also, I am
told that the practicing bar believes a lower priority is given to
such matters. I have a sense that such cases tended to concentrate
in Ingham County and wonder if candidates campaigning for that
circuit extol their expertise in administrative law. I was taken aback
in reading in the State Manual, the red book, that there were 6,200
cases in circuit court for the year ended September 30, 1997 in-
volving administrative agencies, which constituted 2.2% of the civil
caseload. I do not know the quality of decision making at the cir-
cuit court level in the state. I am sure if you put your collective
heads together you could come up with a pretty good assessment. I
think it to be a worthwhile effort.

Looking at the particulars of administrative rule making in
Michigan the hassle over the visitations rules of the Department of
Corrections adopted in 1995 reminds one of the famous case of
“Jarndyce v Jarndyce” reported in Charles Dickens’ Bleak House.
It went on interminably as those of you familiar with the story know.
By my count the rule has engendered four reported decisions thus
far: Two in the Michigan Court of Appeals and two in federal court,
with a fifth a possibility if the Supreme Court of Michigan grants
leave to appeal. Rule making simply should not take the time and
energy displayed in these cases to get a definitive answer to an
important question of prison policy such as this. The Supreme Court,
in my view, should have granted the bypass application made in

1995.

This leads me to comment briefly on the recent Supreme Court
decision in Layman v Newkirk Electric Associates, a July 30 deci-
sion by the Michigan Supreme Court, reported at 458 Mich. 494,
sending back to a magistrate review of a 1991 incident. The dis-
tance between the views of Justices Weaver and Taylor and the
views of the majority on the scope of review in workers compensa-
tion cases suggest the importance of the upcoming Supreme Court
race. The composition of the Supreme Court come January 1 is
likely to be as important in defining the public policies of the state
for the future as the composition of the legislature or the occupant
of the governor’s office.

VII

It is time for me to conclude.

I have covered a lot of ground and I hope I have been not only
been informative, but stimulated you to think a bit deeper about
administrative law and regulatory matters. I want to remind you
though in finishing up that we do not live by bread alone. If we
spend our time only thinking about law and treat our profession
only as a way to make a living, we lose something. Sir Walter Scott,
in his novel Guy Mannering, says:

A lawyer without history or literature is a mechanic, a mere
working man. If he possess knowledge of these, he may venture to
call himself an architect.

We should sometimes think about such things as history and
literature; we should all strive to be architects.

Thank you.
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By Mary Wisniewski Holden1

Two years ago, if you got a ticket for drinking beer on the
beach, you might have followed this routine. First, you took
the day off work. Then you went to branch court at Belmont

and Western Avenues, where you joined 100 other petty offenders
in front of a brand new Cook County judge, paying her dues on
misdemeanor call. The officer who issued the ticket might not show
up, so the judge would throw it out. City administrative law offic-
ers describe similar scenes for hearings for other city code viola-
tions.

People cited for building code violations would report to the
Building Department on the 9th floor of City Hall—where hearing
officers charged with objectively hearing cases worked near the
building inspectors who issued the tickets, according to James M.
Reilly, director of Chicago’s Department of Administrative Hear-
ings. “There were a bunch of broom closets up there, masquerad-
ing as hearing offices,” Reilly said. The idea of an open hearing
was a joke, Reilly said, because no witnesses could fit into the
rooms. “At the minimum, there was a perception of bias—‘I got a
building ticket and I’m going to the Building Department,’” Reilly
said.

In January 1997, Chicago began a new system for hearing mu-
nicipal code violations. Hearing offices belonging to different city
departments were consolidated into the Department of Adminis-
trative Hearings. More than 200,000 code violations that used to
be heard in the circuit court—like broken tail lights and vehicle
sticker violations—also have been moved to the Department, ac-
cording to Reilly. Last May, noncriminal citations issued by Chi-
cago police officers, such as tickets for peddling and public drink-
ing, also started moving out of the courts, with 20,000 cases com-
ing over last year. Reilly wants to bring over at least 75,000. Reilly
also hopes to add Park District and Chicago Transit Authority vio-
lations, such as smoking on trains.

Code violations now are heard in a newly remodeled building
at 740 N. Sedgwick St. in small courtrooms with wooden pews for
waiting respondents and spectators, podiums for litigants and raised
platforms for the administrative law officers. Most cases are heard

Chicago’s Hearing Officers Pro-
vide the Real People’s Court

N     Sm    king
    on the Train

here, Reilly said, although the department also has branches at
2550 W. Addison St., 800 N. Kedzie Ave. and 2006 E. 95th St.

Transferring minor violations such as parking tickets from cir-
cuit courts to administrative courts is a national trend, according
to Loyola University Chicago School of Law Professor Allen E.
Shoenberger. Chicago already had moved parking tickets to ad-
ministrative hearings in 1990. Another trend in administrative law
is consolidating administrative hearings under a centralized panel
– 25 states have central panels for their state administrative law
judges.

But Reilly, who worked as a prosecutor when Mayor Richard
M. Daley headed the Cook County State’s Attorney’s office, said
he knows of no city that has gone as far as Chicago in both moving
cases out of the courts and centralizing the hearing process. “We’re
a model for the country,” Reilly said. “I don’t know of any other
city that does this to the size and extent that we have.”

“I think it is working out extraordinarily well,” said Caroline
Shoenberger, commissioner of the Department of Consumer Ser-
vices, which used to have its own hearing officers. “This makes a
lot of sense.”

City administrative law officers say the improved facilities and
the separation of the hearing officers from the departments that
issue the tickets make citizens take the cases more seriously. “The
respondents treat it differently,” said John G. Mulroe, a solo prac-
titioner and part-time administrative law officer who used to hear
cases “in a 10-foot-by-10-foot room with a 3-by-5 desk.” “They
walk in here and see its formal and respectful; and it makes things
easier,” Mulroe said.

The Cook County Circuit Court also is glad for the change,
according to Cook County Associate Judge Robert P. Bastone,
supervising judge of the 1st Municipal District. “It gives us an in-
crease in our court time to allow us more time to handle serious
misdemeanor offenses rather than ordinance offenses,” Bastone
said.

But a couple of lawyers have expressed concerns that the sys-
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tem is too friendly to the city and doesn’t leave enough due process
rights for citizens. “We feel that it went way too far,” said Stanley
R. Kaminski of McDermott, Will & Emery, who is secretary of the
Illinois State Bar Association’s committee on state and local taxa-
tion. Kaminski is on a subcommittee to look at the city’s program.
“No one is saying the city can’t have a centralized hearing unit.
The question is what powers it should have.” Kaminski said the
city’s administrative law officers, who can issue subpoenas and
enforceable judgements, have too much power. Kaminski also be-
lieves the city’s 35-day time limit on protesting a complaint is not
long enough. “A lot of niceties we take for granted will be gone
under this system,” Kaminski said.

Laurene Heybach, lawyer for the Chicago Coalition for the
Homeless, was concerned that moving violations like peddling and
public drinking to administrative court will hurt the poor. “I’m afraid
this will mean every little infraction will be prosecuted,” Heybach
said.

In October 1995 Mayor Daley appointed a committee of judges,
city department heads and attorneys to review the city ordinance
enforcement system. The study, released in June of 1996, concluded
that most municipal code violations then prosecuted in Circuit Court
should be transferred to a centralized system of administrative ad-
judication.

Under the old system, the city prosecuted about 145,000 Mu-
nicipal Code violation cases in circuit court each year. The license,
health, zoning, environmental and public nuisance violations were
enforced by 11 different city departments. In each case, the city
had to be represented by a city attorney and present at least one
witness, such as a police officer or inspector.

Also in 1995, the city’s departments conducted about 250,000
hearings, using about 75 part-time hearing officers, according to
the study. The study concluded that the large number of code en-
forcement cases was “overwhelming” the circuit court, so that the
cases received insufficient attention. Defendants found liable of
code violations often were given only minimal fines or no sanc-
tions at all, the study said. Many offenders came to treat court-
imposed fines simply as the cost of doing business, according to
the study. Two department heads admitted they did not cite all vio-
lations because they knew the court couldn’t handle it, according
to the study.

Reilly said the circuit court was overwhelmed with cases and
could not pay as much attention as would specially trained city
hearing officers. “It seems to make sense to free up the judges from
hearing those types of cases,” Reilly said. “There’s hundreds and
hundreds of pages of ordinance violations. They’re so numerous
and so varied I think any judge would be hard-pressed to be profi-
cient at all the ordinances.”

The city’s law department began the new consolidated hearings
process in January 1997, using home rule powers, according to
Reilly. The city also backed a statewide administrative adjudica-
tion statute effective Jan. 1, 1998, which allowed all home rule
municipalities to create such departments. The ordinance created a
uniform 35-day limit on appeals. Reilly said different city depart-
ments used to have various appeal times.

The law also provided that the decision of an administrative
law officer is the equivalent of a court judgement, which eases col-
lection for the city, Reilly said. It also further eases the burden on
the circuit court, Reilly explained. “It used to be when a decision
was rendered by a hearing officer, you had to file an action in cir-
cuit court,” Reilly said. The city had to file “thousands and thou-
sands” of decisions in the circuit court to have it approve the judg-
ments so they could be enforced, Reilly said. “What was the sense
of the paper process?”

An additional ordinance has since been passed for non-home-
rule municipalities, Reilly said. Berwyn, University Park, Aurora,
Springfield and Elmwood Park all have established administrative
hearing units under the 1998 act. More towns are planning such
units and are training administrative law officers, as the act requires,
according to Kathleen Field Orr of Scariano, Kula, Ellch & Himes.
Orr and retired Illinois Appellate Court Justice Anthony Scariano,
also a partner with the firm, have been training hearing officers for
municipalities.

Efficiencies under the new program have allowed the city to cut
the number of its part-time ALOs from 83 down to 68, Reilly said.
All ALOs now receive training from volunteer Cook County Cir-
cuit Court judges and members of the Department of Administra-
tive Hearings, Reilly said.

Reilly said that making sure code violations are enforced is es-
sential to maintaining a high quality of life in Chicago. “The dirty,
trash-strewn vacant lot, the abandoned or unkept building—these
may seem like small problems,” Reilly said. “But these petty or
victimless offenses are actually a major problem in the commu-
nity.” “This is a big deal. We’ve done away with the notion that
these are victimless or petty offenses,” Reilly said. Under the “bro-
ken windows” theory of crime prevention, small violations like
abandoned buildings create an environment that allows big viola-
tions like gang violence to flourish, according to Reilly. Both Daley
and New York City Mayor Rudolph Giuliani have emphasized the
importance of cracking down on petty offenses, Reilly noted.

Reilly said his hearing officers go on field trips with city in-
spectors so they can look at the violations the codes address. “It’s
very helpful to go out to half a dozen buildings and have the in-
spector show what it means to ‘scab’ a falling-down rear porch
[nailing a two-by-four over a broken support] or what’s a deterio-
rating parapet wall,” Reilly said.

The Department of Administrative Hearings handles between
315,000 to 400,000 cases a year—about 225,000 of which are park-
ing tickets. Though ALOs usually specialize in one section of the
city code, Reilly said he likes to cross-train them so they stay inter-
ested.

ALOs, who are all attorneys hearing cases part-time, make $45
an hour. A hearing court costs less to run than a circuit court, Reilly
said. Besides making less money than a judge, an ALO has no bai-
liff, uses a tape recorder instead of a court reporter and shares a
clerk with other ALOs, Reilly said.

The renovation of the Sedgwick Street building, which had been
vacant, cost $8.2 million, according to the Public Building Com-
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mission of Chicago.

Brian Hamer, first deputy director of the city’s Revenue De-
partment, said it is too early to tell how much additional revenue
the city has been able to collect as a result of the new system. But
he said the Department is a “wonderful improvement.”

Caroline Shoenberger of the Department of Consumer
Services said she is more comfortable not having to su-
pervise both the hearing officers and the inspectors. Her
department regulates such consumer violations as motor
vehicle repair fraud and taxi cab violations. “What I like
best about this is that it is very clear what my role is, what
the roles of the people who work in my department are,
and what the roles of the hearing officers are,” Shoenberger
said. Shoenberger said when she was first appointed com-
missioner in 1989, the investigator and the hearing officer
would be the same person. “I was totally aghast,” she said.
Shoenberger said she separated the roles and brought in
lawyers as hearing officers. She had the hearing officers
report to a different deputy than did the investigators.
Shoenberger said she always told her hearing officers to “go forth
and do justice,” even if she didn’t always like their decisions. But
even with hearing officers and investigators reporting to different
deputies, “It was awkward sometimes,” Shoenberger said. “Now
it’s not even a little bit awkward.”

Reilly said that the new system forces the city lawyers to present
better cases because hearing officers no longer work for the heads
of city departments. “They don’t have the same old hearing officer
they’ve had for five years – they’ve got a fresh face in there,” said
Reilly. “Over the last two years, there’s been some disappointment
from the city departments that they haven’t won all the cases that
they thought they should win,” Reilly said. “I’m receiving com-
plaints from both the city departments and the citizens, so I figure
maybe I’m doing something right.”

Reilly said one advantage to having courtrooms, rather than
little hearing offices, is that the hearing officer can make his speech
about what the procedure is to everyone at once, rather than to one
person at a time. It also makes the hearings more open to public
inspection, according to ALO Carl Anthony Walker, an attorney
with McWhorter Walker. “You don’t have one citizen at a time
going in, so everyone gets to see what happened to the person be-
fore them,” Walker said. “It makes it clear there’s no partiality.”

It also makes it less subject to abuse, Reilly said. When he
worked in the liquor license division, he remembered when a hear-
ing officer was offered a bribe. “There was an arrest [of the person
who offered the bribe] under my watch. The environment and lo-
gistics were very conducive to that kind of activity.”

Mulroe remembered a situation in one of the tiny old building
department hearing offices where an elderly woman was assessed
a fine and “she put $100 on my desk,” Mulroe said. “I said ‘No,’
and sent her down to the 8th floor.” Mulroe said the woman was just
trying to make her payment, but the story shows how the old sys-
tem was problematic. “Now, that would never occur.”

Though they are heard in what look like courtrooms, adminis-

trative hearing cases differ from court cases in many respects.

The inspector or police officer doesn’t have to be present—the
ticket itself is accepted as the city’s case, Reilly explained.

“Reasonable hearsay” is permitted in administrative cases,
whereas no hearsay is allowed in court cases.

Testimony also can be taken by phone—a method used
“when an out-of-town visitor comes to Chicago and gets a
ride from hell from a taxi driver,” Reilly said. An attorney
from Consumer Services can arrange for the complainant
to phone in testimony, so he or she doesn’t have to come
back to town to testify.

Reilly said one complaint he has received from citi-
zens was that minor complaints are being enforced too
vigorously. He said overzealousness is a problem for the
departments writing the tickets—not a problem for his de-
partment. “If someone calls me and says, ‘That’s a minor
violation, why did you issue the ticket?’ Well, I didn’t
issue the ticket …. If it should never have been issued, it’s

the prosecutor’s prerogative to bring or drop the charges.” If the
minimum fine for a dumpster violation is $200 or more, that’s what
the ALO has to impose, Reilly said. But often the circuit judges
would impose less than the minimum fine, Reilly said.

Heybach said that circuit court judges had the good sense to
dismiss some minor violations, and she worries that the ALOs will
enforce every single case. She said Reilly’s view that he shouldn’t
be blamed because he doesn’t issue the tickets is “overly simplis-
tic.” “To prosecute every single case really puts unwarranted faith
in the Chicago police,” Heybach said.

Police-issued tickets for public drunkenness and peddling do
affect many homeless people, according to Matthew W. Beaudet,
assistant director of the Department of Administrative Hearings.
But, Beaudet said, often these people are judgement-proof because
they don’t show up for the hearings, don’t have an address at which
to receive their default judgements and don’t have any money to
pay.

About 90 names were listed for a hearing at 10:30 a.m. Dec. 21
on such charges as disorderly conduct and public drinking. But
only two men showed up at the hearing before Administrative Law
Officer and solo attorney David G. Eterno. One was charged with
playing guitar in the subway without a license. The other was
charged with disorderly conduct. The city voluntarily dismissed
both cases—in the first case, the ticket was filled out incorrectly;
in the second, the city attorney determined that there was no proof
that the man’s behavior threatened anybody.

Eterno then had a stack of tickets on which to enter default
judgements. “It’s something different every day,” he remarked.

“Sometimes the homeless come in and ask to give community
service instead of a fine,” Beaudet said. “That’s done through Streets
and Sanitation.”

People settle about 85 to 95 percent of cases through a plea
agreement with the corporation counsel’s office, Reilly said. If a
person wants to contest a complaint, she can demand that the per-
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son who issued the citation appear for the hearing, he explained. A
decision can be appealed to the circuit court within 35 days.

But that appeals window is too small and allows no room for
human error, like mismailings or other problems, Kaminski said.
“Say an individual was incorrectly assessed a tax, say $100,000.
The city sent [the notice] to the address, but the secretary mis-
placed it. The people blow the 35-day protest date,” Kaminski said.
“The city will then consider that a final decision … you can’t then
go to the circuit court.”

Orr said the window for appeals is actually better than it is in a
court of law. “In court you have 30 days,” Orr said. “If you don’t
appeal before that, you’re dead.”

“I’m aware that Mr. Kaminski has raised certain issues, but other
than him I am not aware of any other criticism,” Orr said. “There
have been misunderstandings, but no criticism.”

Orr said the ordinance allowing municipalities to set up admin-
istrative hearings is essential to “alleviating the incredible burden
on the courts for minor matters” and allowing petty citations to be
pursued without enormous expense. “Say you leave your garbage
can out every week—so it can roll around in the street and threaten
other people’s lives,” Orr said. Under the old system, a city would
have to draft a complaint and have the offender served by the cir-
cuit court. “Then you get continuances—you can always get con-
tinuances for the circuit court. That turns a $25 ticket into a $1,000
plus enforcement cost to the municipality.” Under the ordinance, a
city can enforce this minor ticket and put a lien on someone’s prop-
erty if it isn’t paid. “That carries a far bigger wallop with the home-
owner,” Orr said. Orr joked that it might have been “fun” in the
past to gather up hundreds of dollars in parking tickets and then
have them dismissed by a circuit judge because there was no com-
plaining witness. But it’s not really fund for taxpayers who make
the effort to park legally, pay the salaries of judges and meter-read-
ers and then see the laws not be enforced, Orr said.

“When the new system kicked in, everyone was kind of shocked
that they couldn’t make a deal,” said Chicago ALO and solo prac-
titioner Aurelio Garcia. “But people are getting used to that fact
now. It’s turning the mindset. It’s slowly coming around.”

       

Endnotes
1  Mary Wisniewski Holden is on the staff of Chicago Lawyer. This article ap-

peared in the February 1999 issue of Chicago Lawyer, 22 n 2, and is reprinted
with permission.
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State Bar of Michigan Administrative Law Section

1999  SPRING  SEMINAR

REGISTRATION
12:00 noon Thursday May 13 th to 1:00 pm Friday May 14 th

Weber’s Inn
3050 Jackson Rd,  Ann Arbor

Near I 94 Exit 172

Registration is $70 if postmarked by April 30th.  After April 30th $80.  Students $30.  Make
checks payable to State Bar of Michigan.  Thursday dinner and Friday breakfast are guaran-
teed only if you register by April 30th.

Menu selection:      Chicken  q Fish  q Vegetarian  q

Rooms at Weber’s Inn are available for $81 (single or double) if you reserve by April 23rd.  Call
Weber’s Inn (734) 769-2500.   Conference group number: 2172.

Name ___________________________________________________

Address ___________________________________________________

___________________________________________________

___________________________________________________

Phone __________________________ Bar #____________________

Credit Card Visa q MasterCard q Exp date ________________

Number ___________________________________________________

Signature ___________________________________________________

Mail with check to: State Bar of Michigan
306 Townsend Street
Lansing, MI  48933

Fax with credit card # to: (517) 482-6248
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State Bar of Michigan Administrative Law Section

1999  SPRING  SEMINAR
PRELIMINARY  SCHEDULE

12:00 noon Thursday May 13 th to 1:00 pm Friday May 14th
Weber’s Inn

3050 Jackson Rd,  Ann Arbor
Near I 94 Exit 172

Thursday

1:00 pm Keynote Speaker:  Frank J. Kelley (Kelley Cawthorne & Ralls)

2:15 pm “Regulating Casinos in Michigan.”  Participants: Nelson W. Westrin (Executive
Director, Michigan Gaming Control Board), David D. Waddel (Fraser
Trebilcock Davis & Foster), William C. Fulkerson (Warner Norcross & Judd).

4:00 pm “Automatic License Revocation Laws.”  Louis J. Porter (Cook Goetz Rogers &
Lukey).  Other participants not confirmed.

6:00 pm Dinner

7:30 pm Entertainment.  A (Habeas) Chorus Line.

Friday

9:00 am “The Y2K Problem.”  Mary J. Dwyer (Staff Attorney, Lansing Board of Water
and Light).

10:00 am “Automatic Public School Expulsion Laws.”  Participants:  H. Lynn Jondahl
(Executive Director, Michigan Prospect for Renewed Citizenship), Lisa L.
Swem (Thrun Maatsch & Nordberg), David J. Anderson (Anderson Stull &
Associates), Ken Ludwig (Student Advocacy Center).  Other participants not
confirmed.

11:45 am “Ethics.”  William J. Richards (Deputy Attorney General for the State of Michi-
gan).
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While many in our profession as well as the public primarily
view “Access to Justice” as access to the courts, practitioners of
Administrative Law daily are reminded that access to justice also
means access to administrative proceedings such as contested
hearings before an administrative law judge or public hearings on
proposed administrative rules. In administrative agencies, as in the
courts, meaningful access largely depends on zealous representa-
tion by a qualified attorney. Our clients’ ability to obtain a just
result depends in large part on their ability to retain our services.
Accordingly, efforts to provide “Access to Justice for All” through
contributions of time and money by Michigan attorneys cannot be
fully successful unless they provide access to representation by
those of us who practice Administrative Law. The Administrative
Law Council supports the State Bar’s Access to Justice projects and
encourages all section members to contribute toward this worthy
goal.

Low Income Individuals Need Representation in Administra-
tive Law Cases

Low income clients are subject to a host of government
bureaucracies and administrative rules, which may determine the
client’s ability to pay rent, buy food, maintain utility service, or get
to work.  Just to make ends meet on a daily basis, a single family
may be required to navigate the rules for programs administered by
the Social Security Administration, the Family Independence
Agency, the Department of Community Health, and the Jobs
Commission. Accessing Medicaid, Food Stamps, Child Day Care
assistance, State Disability Assistance, supportive services and
training under Work First employment programs, Supplemental
Security Income and Social Security, or Family Independence
Program cash assistance all require favorable decision making by
administrative agencies.

In addition, many of the programs that low income individuals
encounter in an effort to improve their lives are subject to joint
federal-state regulation, increasing the complexity of the legal
problems which low income clients may encounter. Many non-
profit providers of legal assistance to low income clients are unable
to handle administrative hearings, seek judicial review, or pursue
litigation for all low income clients with meritorious cases.
Reductions in the already limited governmental funding for legal
services to the indigent often means that legal services and legal aid
programs lack the legal resources (staff time or expertise) to pursue
some cases involving administrative law. In other cases, the non-
profit legal services providers who receive federal funding may be
required to turn down meritorious litigation or advocacy because of

relatively recent restrictions on the use of federal funding.

Section Members Have the Unique Ability to Provide Access
to Justice for All

Members of the Administrative Law Section are uniquely
qualified to assist low income clients in their efforts to access
programs, services, and protections from the executive branch of
government.  While the details of anti-poverty programs may be
new to private or corporate practitioners, the same principles of
administrative law will apply. Many legal services and legal aid
programs are willing to train private practitioners in substantive
aspects of poverty law. At the same time, as low income parents
move from welfare to work and even entrepreneurial enterprises,
questions about licensing and other areas with which legal services
and legal aid practitioners are not familiar are becoming important
to low income clients.  Your expertise may be invaluable to a low
income person in her efforts to become self-sufficient.

Using Your Administrative Expertise to Help Low Income
Clients

Many attorneys find it most rewarding to provide direct legal
representation of a needy client, while others prefer to work behind
the scenes in conjunction with a legal services/legal aid-type
provider. Pro bono work might include:

n representing clients in negotiations with administrative
agencies or at administrative hearings,

n petitioning for judicial review of unfavorable adminis-
trative outcomes,

n assisting organizations of low income persons to present
their views in administrative rulemaking processes,

n litigating challenges to an administrative agency’s poli-
cies, practices, or procedures,

n providing legal research or analysis of issues in cases
being handled by attorneys who specialize in poverty
law issues,

n co-counseling with legal aid or legal services practitio-
ners,

n offering technical assistance, mentoring, or training to
attorneys and professional, non-attorney advocates to
improve the level of advocacy available to indigent cli-
ents in administrative proceedings.

Financial Support for Access to Justice

Requires the Participation of
Administrative Law Section Members

An appeal from the Section Council

ACCESS TO JUSTICE FOR ALLACCESS TO JUSTICE FOR ALLACCESS TO JUSTICE FOR ALL
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The State Bar’s Campaign for Access to Justice recognizes the
need for members of the Bar to make contributions of both money
and time toward achieving “Access to Justice for All”.1 Pro bono
contributions of time and talent are needed, but access for all
cannot be achieved without additional, financial contributions to
ensure that non-profit law firms specifically designed to meet the
needs of low income clients are adequately funded.

Options to Increase Access to Justice
Lawyers, judges, and law firms have a variety of options for

contributing to the goal of Access to Justice, under programs
designed and administered by the State Bar of Michigan and the
State Bar Foundation, as well as locally operated pro bono projects
administered by non-profit legal aid and legal services providers
throughout the state.

Among the many ways that members of the bar can contribute are:

√√√√√ Pledges and Contributions to the Access to Justice Fund,
which will enable the State Bar Foundation to provide on-
going financial support to non-profit providers of free le-
gal services in non-criminal cases (see the Access to Jus-
tice Leadership Campaign Pledge form for additional in-
formation).

√√√√√ Direct financial contributions to local, non-profit firms that
provide free legal assistance to low income clients in non-
criminal cases.  Look in the “Legal Services” section of
the State Bar Journal directory for the name and phone
number of your local legal services or legal aid office pro-
gram.  For a list of non-profit firms approved by the State
Bar’s Pro Bono Involvement Committee, see the notice
“It’s Time for Your Annual Pro Bono Donation” in the
December 1998 Michigan Bar Journal, 77 Mich Bar J
1276.

√√√√√ Individual contributions of your time and expertise to ad-
vise and represent low income clients without charge (the
State Bar’s Voluntary Standard for Pro Bono calls for 30
hours of free legal service each year).  All local legal ser-
vices and legal aid programs operate pro bono programs
that screen clients for need and provide malpractice cov-
erage for pro bono work.  Look in the “Legal Services”
section of the State Bar Journal directory for the name
and phone number of your local legal services or legal aid
office program.  For information about other pro bono op-
portunities, contact Mark Fancher at the State Bar.

√√√√√ Contributions of law firm time and resources to represent
low income clients in complex legal matters that may re-
quire more than 30 hours of attorney time, without charge.
For information about the Michigan Litigation Assistance
Partnership Program [“ MI-LAPP”], contact Mark Fancher
at the State Bar.

Make your pledge today!

Endnotes
1  See “The Campaign for ACCESS TO JUSTICE FOR ALL Case for Support,”

77 Mich B J 916 (September 1998).
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