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Annual Business Meeting and Program – Attend and Win an iPad-3

The section is hosting its annual business meeting and a presentation, in conjunction 
with the State Bar Annual Meeting, on Thursday, September 20 at the DeVos Place in Grand 
Rapids beginning at 2:00 PM.  The presentation, entitled “The Office of Regulatory Reinven-
tion – A Discussion with LARA’s Director and Deputy Director,” will update section members 
on the work and progress of the ORR to date and outline current issues the ORR is consider-
ing and seeking input for from State Bar members.  The discussion features Department of 
Licensing and Regulatory Affairs Director Steve Hilfinger and Deputy Director Robert Neder-
hood.  All section members who attend and stay until the end of the program are eligible to 
win a door prize of an iPad-3!  Proposed Bylaw changes and council and officer elections are 
on the agenda for the business meeting.  Register for FREE now at:  http://www.michbar.org/
adminlaw/.

Proposed Bylaw Changes Add Standing Committees

Among the proposed Bylaw changes being considered at the Annual Business Meeting are 
proposals to add two new standing committees to the council:

(d) Energy.  The energy committee shall work to highlight the emerging issues surrounding 
energy and utilities development and regulation by staying abreast of trends, proposed 
legislation and rules and changes in the industry and assist the program committee in 
organizing relevant educational and networking events.

(e) Alcoholic Beverage and Hospitality.  The alcoholic beverage and hospitality committee 
shall monitor and inform the Section regarding proposed legislation and rules and trends 
affecting these industries and assist the program committee in organizing relevant educational 
and networking events.  
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The Alcoholic Beverage and Hospitality group used to be a less active subcommittee of 
the Business Law Section of the State Bar.  Given our section’s hosting of Liquor Control 
Commission events over the years, it made sense for its membership to join our section 
and become more active.  We are inviting all of those committee members to become dues 
paying members of the Administrative & Regulatory Law Section this fall when they renew 
their State Bar memberships.

MPSC Annual Luncheon a Hit

On May 23rd, Senior Policy Advisor to Governor Rick Snyder, Valerie Brader, was the 
keynote speaker at the section’s annual luncheon with the Michigan Public Service Commis-
sioners, staff and administrative law judges.  Over 100 people attended.  Ms. Brader offered 
an intriguing perspective on the state’s current and future energy trends in her presentation 
entitled: “Energy in Michigan:  A Discussion of the State’s Energy Impacts for Business – 
Now and in the Future.”  Some of us were surprised to learn that Michigan has more natural 
gas reserves than any other Great Lakes state.  We also had the chance to get to know new 
Chairman John D. Quackenbush, appointed to serve on September 15, 2011.  Anyone 
interested in receiving her Powerpoint presentation, please email me.  Thank you to section 
and former council member Bob Kehres for organizing the event and to section and former 
council member Louis Porter for the use of his membership privileges at The University 
Club of MSU.

Diversity and Inclusion

In January, Gregory P. Conyers, the State Bar’s Director of Diversity, sent a letter to 
all section chairs who signed the Diversity Pledge reminding us to take specific action to 
increase the diversity of our section, including conducting a study of how to encourage 
lawyers from diverse racial, ethnic and ages to join and participate in our section.  We are 
attempting to increase our presence at various law schools throughout the state and spread 
the word that section membership is $1 for all law students and free for the first two years 
of admittance to the State Bar.  If you have any ideas for how to increase the diversity of our 
membership, please contact me at your convenience, and we will discuss your ideas at an 
upcoming council meeting.

The Section now has a Facebook Page

For breaking section news and event information, please “like” and encourage others to 
“like” our new Facebook page:  www.facebook.com/SBM.Adminlaw.  You can also search for 
our page named “Administrative & Regulatory Law Section of the State Bar of Michigan.”  
Content is updated frequently and moderated by me and State Bar of Michigan staff.

Our LinkedIn Page now has over 100 Members 

Don’t miss out on the conversation.  To make our events, meetings, discussions and an-
nouncements more accessible to our membership, we created a LinkedIn group restricted to 

Chair’s Column
Continued from page 1

continued on next page
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section members also called 
“Administrative and Regu-
latory Law Section of the 
State Bar of Michigan.”  Feel 
free to submit a request to 
join the group after search-
ing for the group “Adminis-
trative and Regulatory Law 
Section of the State Bar of 
Michigan” on www.linkedin.
com.  If you have difficulties, 
please contact me at breit-
meyerk@michigan.gov, to 
receive an invitation to join.

New Membership Survey 
in the Works

Council member Rick 
Aaron is hard at work, with 
the help of the council and 
the State Bar, at a follow up 
to the section’s 2008 mem-
bership survey.  We are in-
terested in your feedback to 
make this section even more 
interesting and relevant to 
your practices and to newly 
admitted attorneys.

This may be my last 
column as your Chair.  It 
has been and continues to 
be my pleasure to serve you 
in this role.  Chair-Elect 
Jon Christinidis will take 
over as Chair on October 
1st.  Trust that the section 
will be in capable hands.  In 
the interim, I welcome any 
comments or suggestions 
you may have, and I may 
be reached at breitmeyerk@
michigan.gov at any time.

Chair’s Column
Continued from page 1

Annual Business Meeting & Program
This event is offered in conjunction with the Bar's Annual Meeting

All section members who attend and stay until the end of the program 
will be eligible to win a door prize of an iPad!

Date: Thursday, September 20, 2012
Time: 2:00–4 p.m.
Location: DeVos Place, Grand Rapids
Registration is requested to allow for proper facilities planning. Visit the 
Bar's Annual Meeting page for more details.

Office of Regulatory Reinvention—A Discussion with LARA’s Director & 
Deputy Director

Governor Snyder established the ORR by Executive Order 2011-5 on 
April 25, 2011. The speakers will discuss its work and progress to date 
and current issues the ORR is considering and seeking input for from 
State Bar members.

Steve Hilfinger, Director and Chief Regulatory Officer, Michigan Depart-
ment of Licensing and Regulatory Affairs, Lansing

Rob Nederhood, Deputy Director, Michigan Department of Licensing 
and Regulatory Affairs, Lansing 

Bios
Steve Hilfinger is director of the Department of Licensing and 
Regulatory Affairs and chief regulatory officer. Previously he 
was managing partner of Foley & Lardner LLP in Detroit. He 
holds a B.B.A, University of Michigan, and a J.D. degree, 
Northwestern University.

Robert Nederhood was named deputy director of the Depart-
ment of Licensing and Regulatory Affairs (LARA) in April 2011. 
Nederhood is responsible for the Office of Regulatory Reinven-
tion within LARA. Previously, he was an associate in the Detroit 
office of Foley & Lardner LLP.

http://www.linkedin.com
http://www.linkedin.com
mailto:breitmeyerk%40michigan.gov?subject=
mailto:breitmeyerk%40michigan.gov?subject=
mailto:breitmeyerk%40michigan.gov?subject=
mailto:breitmeyerk%40michigan.gov?subject=
http://www.michbar.org/news/releases/archives12/am/registration.cfm
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Section Bylaws and Proposed Changes
BYLAWS OF THE  

ADMINISTRATIVE & REGULATORY LAW SECTION  
OF THE STATE BAR OF MICHIGAN

ARTICLE I  
NAME AND PURPOSES

SECTION 1. This Section, created in 1974, is known as the Administrative & Regulatory Law 
Section of the State Bar of Michigan.

SECTION 2. The purposes of this Section are:
(a) to provide a forum for the exchange of ideas among members with a view in mind of 

improving the practice of law and thus resulting in a better administration of justice, increased 
professional prestige, and the rendition of better service to the clients and the public who seek guidance 
from the practitioner.  

(b) to serve as a forum for the dissemination of specialized knowledge to the private, public or 
other practitioner engaged in the practice of administrative and regulatory law and to practitioners in 
the smaller and larger communities alike, in addition to fulfilling their rudimentary needs for 
specialized knowledge, and also encouraging their participation in other Sections of the State Bar of 
Michigan.

(c) to provide a vehicle for the participation in activities of the State Bar of Michigan by 
members of the Bar who have an interest in administrative and regulatory law.

(d) to coordinate and organize the activity of other Sections of the State Bar in joint endeavors 
which may be of interest to Section members, thereby promoting and enhancing the objectives and 
general goals of the State Bar of Michigan.

(e) to encourage sound administrative, legislative and judicial action relating to administrative 
and regulatory law in order to secure and preserve justice and freedom for all persons and entities.

The Section proposes to accomplish the above purposes and objectives by promoting various 
projects, providing a periodic newsletter to members, sponsoring meetings, institutes, and 
conferences of educational value, and supporting the publication of articles that may be of interest 
to the practitioner in the field of administrative and regulatory law.

ARTICLE II  
MEMBERSHIP

SECTION 1. Any active member of the State Bar of Michigan, upon request to the State Bar of 
Michigan and upon payment of dues for the current year, shall be enrolled as a member of this Section. 
Each applicant shall pay to the State Bar of Michigan current Section dues of Twenty ($20.00) Dollars. 
Thereafter, annual dues in the amount of Twenty ($20.00) Dollars shall be paid by each member in 
advance each fiscal year.  Members so enrolled and whose dues are so paid shall constitute the 
membership of this Section.   

continued on next page
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SECTION 2. Newly admitted members of the State Bar of Michigan, upon written request, shall 
become members of the Section, without payment of dues to the Section, for the first two fiscal years 
following his or her original admission to practice, as provided in the bylaws of the State Bar of 
Michigan, Article VII, Section 5.

SECTION 3. Persons other than State Bar of Michigan members, who are involved in regulatory 
affairs, teaching, or administrative agency operations, may become nonvoting Affiliates of the Section 
to advance their knowledge upon approval of the Council and payment of the annual dues as defined in 
Section 1. Affiliates will not be eligible for Council membership but may assist in the activities of the 
Section and may be appointed to Section committees as appropriate.  

ARTICLE III  
ELECTION OF COUNCIL  

SECTION 1. There shall be a leadership Council of the Section consisting of twelve (12) 
members to be elected by the members of the Section.   

SECTION 2. The terms of office shall be staggered so that four (4) members of the Council shall be 
elected at each annual meeting of the Section for terms of three (3) years beginning at the close of 
the annual meeting at which they have been elected.

SECTION 3. No person shall be eligible for election to the Council who has served without 
interruption two (2) full consecutive three (3) year terms, immediately preceding the term for which 
the election is held. This term of office shall not include time served on the Council as a designated 
representative of another section.

SECTION 4. The immediate past Chair shall act as an ex-officio member of the Council with full 
voting privileges for the year immediately following his or her term of office.   

SECTION 5. If any elected member of the Council shall fail to attend three (3) successive meetings of 
the Council without excuse, the office held by such member shall be declared vacant by the Council.  

SECTION 6. Prior to each annual meeting of the Section, the Chair shall appoint a nominating 
committee of three (3) members of the Section; only one member of the Council may serve on the 
committee, which committee shall make and report nominations to the Section for such Council 
members as are scheduled to be elected at the annual meeting and to fill existing vacancies, if any. 
Other nominations for the Council may be made from the floor.  

continued on next page
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ARTICLE IV
ELECTION OF OFFICERS

SECTION 1. The officers of the Section shall be elected by the Council and shall consist of a Chair, a 
Chair-Elect, a Secretary, and a Treasurer, all of whom shall be members of the Council. No person
Neither the Chair nor the Chair-Elect shall serve in the same office for more than one (1) year. [Delete
underlined sentence]. Comment: This section has not been adhered to in the past. It is counter 
productive, especially regarding secretary and treasurer functions which involve a “learning 
curve”.

SECTION 2. The officers shall be elected at each annual meeting of the Section to serve until the 
following annual meeting or until their successors have been elected.

SECTION 3. At the end of the term of office, the Chair-Elect, if still in office, shall 
automatically succeed to the office of Chair for a term of one (1) year.   

ARTICLE V
DUTIES OF OFFICERS

SECTION 1. CHAIR. The Chair shall:   
(a) preside at all meetings of the Section and of the Council
(b) formulate and present at each annual meeting of the State Bar of Michigan a report of the 

work of the Section for the then past year
(c) perform such other duties and acts as usually pertain to the office
(d) appoint the Chair and members of all committees of the Section who are to hold office 

during the current term  
(e) plan and superintend the programming of the Section at the Annual Meeting of the State Bar 

of Michigan during the term subject to the directions and approval of the Council
(f) perform such other duties and acts as may be designated by the Council   

SECTION 2. CHAIR-ELECT. If the Chair shall refuse or be unable at any time to serve, the Chair-
Elect shall perform the duties of the Chair for the remainder of the Chair's term except in the case of 
the Chair's disability and then only during such term as the disability continues. The Chair-Elect shall 
preside at all meetings in the absence of the Chair. In the event the Chair-Elect is required to fill a 
vacancy in the office of Chair, the Chair-Elect shall become Chair for the period of both the vacancy 
and the term he or she normally would have served as Chair. The Chair-Elect shall aid and assist the 
Chair in the performance of the Chair's responsibilities in such a manner and to such an extent as the 
Chair may request. The Chair-Elect also serves as Chair of the Section's Program Committee.   

continued on next page
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SECTION 3. SECRETARY. The Secretary shall be the custodian of all books, papers, documents and 
other property of the Section except money and financial records and shall keep a true record of the 
proceedings of all meetings of the Section and of the Council. With the Chair, the Secretary shall 
prepare a summary or digest of the Section's annual meeting proceedings and shall preside at meetings 
of the Council in the absence of both the Chair and the Chair-Elect. At the conclusion of the Secretary's 
term, the Secretary shall forward the official books and records of the Section to the State Bar of 
Michigan.

SECTION 4. TREASURER. The Treasurer shall keep a true record of all monies received and 
disbursed and report thereon to the Council whenever requested. Annually, the Treasurer shall submit 
a financial report for presentation to the members of the Section. The Treasurer shall, with the 
assistance of the Chair, prepare the proposed budget of the Section for consideration by the Council of 
the Section.

ARTICLE VI
DUTIES AND POWERS OF THE COUNCIL

SECTION 1. The Council shall have general supervision and control of the affairs of the Section 
subject to the Supreme Court Rules Concerning the State Bar of Michigan, the bylaws of the State Bar 
of Michigan and the bylaws of the Section. It shall especially authorize all commitments or contracts, 
which shall entail the payment of money, and shall authorize the expenditure of all monies appropriated 
by the Council for the use or benefit of the Section.

SECTION 2. The Council may authorize the Chair to refer matters to existing State Bar committees 
or sections.  The Council may also authorize the Section Chair to appoint other committees to the 
Section and designate a Chair from Section members to perform such duties and exercise such powers 
as the Council may direct. The Section Chair, on direction from the Council, shall remove any chair or 
member from such appointed committees of the Section and fill vacancies on such committees.   

SECTION 3. The Council, during the interim between annual meetings of the Section, may fill 
vacancies in its own membership or in the offices of Secretary or Treasurer, or, in the event of a 
vacancy in both the office of Chair and Chair-Elect, then in the office of Chair. Members of the Council 
so selected shall serve until the close of the next annual meeting of the Section, at which the vacancies 
shall be filled for the remainder of their respective terms by a special election conducted concurrently 
with the regular elections as provided in Article III herein. Vacancies in an appointed membership will 
be filled by the committee whose representation is affected.   

SECTION 4. A majority of the members of the Council shall constitute a quorum for the transaction 
of business. In the event that less than a majority of the Council attends a meeting, those present shall 
have the right to adjourn the meeting to a later time, and if a majority is present at the adjourned time, 
the Council may proceed with action at such time without further call or notice.  

continued on next page
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SECTION 5. Council action may be only by majority vote of those present and voting.

SECTION 6. When an issue arises which must be determined and the Chair determines that the calling 
of a formal council meeting is not practical, the Chair of the Section may, and upon the request of any 
member of the Council, shall submit or cause to be submitted in writing via facsimile, e-mail or U.S. 
Mail to each of the members of the Council, any proposition upon which the Council may be authorized 
to act. Comment:  This change reflects the realities of the digital age and parallels the following 
sentence that permits the Council to respond to such propositions in the same manner. The
members of the Council may vote upon such proposition or propositions so submitted, by 
communicating their vote thereon, by facsimile, e-mail, or in writing over their respective signatures, to 
the Secretary, who shall record upon the minutes each proposition so submitted, when, how, at whose 
request same was submitted, and the vote of each member of council thereon, and keep on file such 
facsimiles, copies of e-mails, and written and signed votes. If a majority shall be against such 
proposition, such majority shall constitute the binding action of the Council.

SECTION 7. The Council, during the interim between meetings of the Section, shall have full power to 
do and perform all acts and functions, which the Section itself might do or perform, not inconsistent 
with any action taken by the Section. Any such action taken by the Council shall be reported to the 
Section at its next annual meeting.  SECTION 8. The Council shall designate the time and place of its 
regular meetings. Special meetings shall be called by the Chair or upon written request to the Secretary 
by any six (6) members of the Council. Seven (7) days' notice of special meetings shall be given.   

SECTION 9. The Council shall formulate the policy of the Section and advise and aid the Chair in any 
matters, which may arise and perform other acts as provided in the bylaws.   

ARTICLE VII  
COMMITTEES  

SECTION 1. The Section shall have the following standing committees:   
(a) Program. The program committee shall be responsible for arranging educational programs 

and for the annual meeting program. The Chair-Elect shall be Chair of the program committee.   
(b) Newsletter. The newsletter committee shall be responsible for Section publications. The 

editor of the newsletter shall be the Chair of the newsletter committee and/or a section member 
appointed by the Chair of the committee. the Chair of the committee. Comment:  Since 2007, the 
newsletter has been co-edited by a section member and the Chair of the newsletter committee.  
We want the newsletter committee to have more flexibility in appointing section members who 
have an interest in serving on this publication.

(c) Membership. The membership committee shall work to increase both membership in the 
Section and participation in Section activities. The Chair shall be appointed by the Section chairperson 
after consultation with the Council. 

(d) Energy.  The energy committee shall work to highlight the emerging issues surrounding 
energy and utilities development and regulation by staying abreast of trends, proposed legislation and 
rules and changes in the industry and assist the program committee in organizing relevant educational 
and networking events.

continued on next page
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(e) Alcoholic Beverage and Hospitality.  The alcoholic beverage and hospitality committee shall 
monitor and inform the Section regarding proposed legislation and rules and trends affecting these 
industries and assist the program committee in organizing relevant educational and networking events.

SECTION 2. The chairperson shall have the authority to create ad hoc committees for such limited 
and temporary purposes as the chairperson may determine appropriate, subject to the control and 
authority of the Council.

ARTICLE VIII 
SECTION MEETINGS  

SECTION 1. The annual meeting of the Section shall be held during the Annual Meeting of the State 
Bar of Michigan, in the same city or place as such annual meeting of the State Bar of Michigan, or at 
such other place and time as may be arranged by the council, with such program and order of business 
as may be arranged by the Council. Notice of the place and time of the meeting shall be posted on the 
Section’s website and published in the Section newsletter in advance of the meeting date.   

SECTION 2. Special meetings of the Section may be called by the Chair upon approval of the 
Council, at such time and place as the Council may determine.   
SECTION 3. Sixteen (16) members of the Section present at any duly pronounced meeting shall 
constitute a quorum for the transaction of business. The Members present at any meeting of the 
Members shall constitute a quorum for the transaction of business, provided that the Members have 
been provided with proper notice of the meeting.  Comment: Attendance at annual meeting has been 
declining necessitating waiting for a quorum. Trend could result in not having a quorum present 
and not being able to conduct business.

SECTION 4. All action of the Section shall be by majority vote of the members present and voting 
unless otherwise specifically provided herein.

ARTICLE IX
MISCELLANEOUS PROVISIONS

SECTION 1. The fiscal year of the Section shall be the same as that of the State Bar of 
Michigan.

SECTION 2. All bills incurred by the Section, before being forwarded to the Treasurer or to the State 
Bar of Michigan for payment, shall be approved by the Chair or Treasurer, or, if the Council shall 
direct, by both of them.   

SECTION 3. No salary or compensation shall be paid to any Section officer, member of the 
Council, or member of any committee. This does not prevent the Council from authorizing 
reimbursement for approved expenses.   

continued on next page
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SECTION 4. Any action of this Section must be approved by the Representative Assembly or the 
Board of Commissioners of the State Bar of Michigan before the same becomes effective as the action 
of the State Bar of Michigan. Reports or recommendations of this Section or its Council may 
otherwise be released, announced, or published as provided in the Bylaws of the State Bar of 
Michigan, Article VIII and Article IX.

ARTICLE X
AMENDMENTS

SECTION 1. These bylaws may be amended at any annual meeting of the Section by two-thirds (2/3) 
vote of the quorum [Delete and substitute members] of the Section present and voting, provided such 
proposed amendment shall first have been submitted to the Council for its recommendation; further, 
that no amendment so adopted shall become effective until approved by the Board of Commissioners of 
the State Bar of Michigan.

SECTION 2. Any proposed amendment shall be submitted in writing to the Council at least sixty (60) 
days before the annual meeting of the Section at which it is to be voted upon. The Council shall 
consider the proposed amendment and shall prepare the recommendations thereon, which 
recommendations, together with a complete and accurate text of said proposed amendments, shall be 
published in the Michigan Bar Journal or by such written communication as the Council shall direct at 
least fifteen (15) days prior to the annual meeting of the Section at which it is to be voted upon.
Created 1974 Amended 9/1991  Amended 9/27/2002  Amended 6/13/2003  Amended 11/19/2010  

Introduction

Notable administrative case law activity in the last several 
months included one published and three unpublished 
Michigan Court of Appeals decisions.  

The published decision involves the validity of the Public 
Service Commission’s decision to approve Detroit Edison’s 
“smart meter” program.  The three unpublished decisions 
involve these issues:  (1) whether the Liquor Control Com-
mission’s decision regarding wine distribution rights com-
plied with the Liquor Control Act; (2) whether a trial court’s 
decision to allow a mandamus-related damages claim against 
a governmental entity was appropriate in light of the govern-
mental immunity laws; and (3) whether a trial court’s deci-
sion to reverse the State Public School Employee’s Retirement 
Board’s decision on disability benefits was appropriate. 

Michigan Court of Appeals – Published Decision

Court Rejects Detroit Edison’s “Smart Meter” Program

A recent decision addressed the validity of the Michigan 
Public Service Commission’s decision to allow Detroit Edison 
to increase its rates to pay for smart meters.  In re Application 
of Detroit Edison Co to increase rates, ____ Mich App ____; 
____ NW2d ____ (2012).  There, the Michigan Public 
Service Commission (MPSC) approved funding for Detroit 
Edison to pursue a plan to upgrade its meters.  Specifically, 
the plan would involve Edison installing smart meters in 
about 500,000 homes in about 30 municipalities.  These 
smart meters would let Detroit Edison remotely monitor and 
shut off electricity.  

Recent Administrative Law Case Activity

By Ron Richards of Foster, Swift, Collins & Smith, P.C.1

continued on next page
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The Michigan Court of Appeals reversed the MPSC’s rul-
ing, and ruled that the MPSC erred in letting Detroit Edison 
increase its rates to pay for the smart meters.  The Court 
reasoned that the MPSC erred in approving funding for the 
smart meter program because the evidence was lacking that 
the meters were needed, or would benefit customers.  There-
fore, the Court ruled that the rate increase was unreason-
able because it was not supported by competent, material or 
substantial evidence.

Michigan Court of Appeals – Unpublished Decisions

Court Upholds MLCC’s Decision Regarding 
Wine Distribution Rights

The Michigan Court of Appeals recently affirmed a deci-
sion by the Michigan Liquor Control Commission (MLCC) 
regarding rights to distribute wine in a particular location 
in Michigan.  L & L Wine & Liquor Corp v Liquor Control 
Comm’n, unpublished per curiam opinion of the Court of 
Appeals (Docket No. 30181, dec’d 03-22-12).  That case 
arose out of a dispute between L & L Wine and R. Leone 
over the distribution rights to a brand of wine.  The MLCC 
ruled that L & L Wine did not have the authority to distrib-
ute the wine at issue in the 12 counties that R. Leone also 
distributed that wine.  However, the MLCC also impliedly 
ruled that R. Leone did not have the rights to sell that wine 
in 15 other counties.  

The Michigan Court of Appeals affirmed the MLCC’s 
decision.  It noted first that the case involved the difference 
and rights between an authorized agent under the liquor 
statutes and a wholesaler under the liquor statutes.  An 
authorized agent is a person or entity that the MLCC has 
authorized to act on the MLCC’s behalf to store and deliver 
spirits.  A wholesaler, in contrast, does not handle spirits for 
the MLCC, but instead sells beer, wine or mixed spirit drinks 
to retailers.  The liquor statutes say that an authorized agent 
may not have a direct or indirect interest in a supplier, and 
suppliers may not have direct or indirect interest in an autho-
rized agent.  Likewise, a wholesaler who directly or indirectly 
becomes an authorized agent must not sell or be appointed 
to sell a brand of wine to a retailer in a county or part of a 
county for which another wholesaler has been appointed to 
sell that brand under an agreement.  Here, L & L Wine was a 
wholesaler and then became an authorized agent.  Therefore, 
it may not sell wine in a county or part of a county in which 
another wholesaler – such as R. Leone – has been appointed 
to sell the same brand.  The Court reviewed the two statutory 
exceptions to the general rule that a wholesaler that is also 
an authorized agent cannot dual – but determined that there 
was insufficient evidence to allow L & L Wine to invoke 

either exception.  Accordingly, the Court of Appeals affirmed 
the MLCC’s decision.

Party May Pursue Damages Against a Government Entity 
In A Mandamus Case Despite Immunity Defense

The Michigan Court of Appeals recently ruled that in a 
mandamus case, damages against a governmental entity may 
be pursued despite governmental immunity laws.  Coloma 
Emergency Medical Service, Inc v Dep’t of Community Health, 
unpublished per curiam opinion of the Court of Appeals 
(Docket Nos. 300416 & 300599, dec’d 03-06-12).  In 
Coloma, the plaintiff ambulance company sought to expand 
its area to serve the entire boundary of Berrien County.  
The Berrien County Medical Control Authority denied the 
request.  Coloma then requested a hearing before the De-
partment of Community Health.  The Department did not 
conduct the required denial justification review for several 
months.  Coloma then sued in circuit court requesting a 
writ of mandamus to compel the Department to conduct 
the hearing.  Coloma also sought money damages for delay.  
While the case was pending, the Department sent a letter 
to Coloma saying it just completed the hearing and review, 
and affirmed the Authority’s decision.  The Department then 
moved for summary disposition under governmental im-
munity and mootness, among other reasons.  The trial court 
dismissed Coloma’s request for mandamus as moot because 
the Department conducted the review.  However, the trial 
court refused to dismiss Coloma’s money damages claim.  

The Court of Appeals affirmed.  The Court first rejected 
the Department’s argument that the relevant provisions of 
the Revised Judicature Act (RJA), when read together, only 
allow for damages when a writ of mandamus is granted.  The 
Court determined that subsections 4411, 4421, and 4431, 
do not support that argument and, in fact, compel the op-
posite conclusion.

The Court further explained that the Department was 
wrong in contending that the plaintiff’s claim for money 
damages sounds in tort and is barred by governmental im-
munity.  Mercer v City of Lansing, 274 Mich App 329; 733 
NW2d 89 (2007) squarely refutes the Department’s sugges-
tion.  Mercer held that the defendants were “not immune 
from an award of damages under MCL 600.4431,” because 
“the statutory grant of damages in mandamus actions is 
not subject to the” Governmental Tort Liability Act.  The 
Court noted that a mandamus claim addresses government 
inaction, while tort immunity addresses the discharge of a 
governmental function, i.e., governmental action.

continued on next page
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Recent Administrative Law Case Activity
Continued from page 11

The Section has a new 
Facebook page at 

http://www.facebook.com/SBM.Adminlaw

Please sign on and 
"like" the page.

Court Reverses Trial Court Decision Regarding Retirement 
Benefits For Improperly Re-Assessing Witness Credibility

The Michigan Court of Appeals recently reversed a trial 
court decision as to retirement benefits.  Hunter v Public 
School Employees Retirement System, unpublished per curiam 
opinion of the Court of Appeals (Docket No. 300048, dec’d 
01-31-12).  That case involved a 52-year-old former glazier 
or glazier foreman for the Detroit Public Schools’ request 
for disability retirement benefits.  During his career, the 
petitioner suffered numerous injuries and ailments.  The 
petitioner applied for duty disability retirement benefits to 
the Office of Retirement Services.  That Office denied the ap-
plication.  After the petitioner requested a hearing, the hear-
ing officer recommended that the application be denied.  The 
State Public School Employee’s Retirement Board also denied 
petitioner’s application.  The petitioner then sought judicial 
review in Ingham County Circuit Court.  The circuit court 
reversed, finding that the hearing officer’s decision was not 
supported by competent, material and substantial evidence.  
The circuit court criticized the hearing officer and retirement 
board for relying on the determinations of the independent 
medical advisor when that advisor did not physically exam-
ine petitioner.  The circuit court found it unpersuasive that 
those medical advisors the Board appointed reviewed the 
petitioner’s medical records and did not physically examine 
petitioner himself.

The Michigan Court of Appeals reversed, and determined 
that no statute required that a state medical advisor physical-
ly examine petitioner.  The Court also noted that the circuit 
court misapprehended or misapplied the substantial evidence 
test in ruling that the Board’s decision was not supported by 
the required evidence.  The Court explained that the Board 
essentially determined that medical advisors were not cred-
ible because they had not physically examined petitioner.  
However, it is not a reviewing court’s function to pass on the 
credibility of witnesses.  The record did contain competent, 
material and substantial evidence supporting the Board’s de-
cision, and the Court determined that the trial court should 
not have disregarded that evidence.

Endnotes

1  Mr. Richards is a shareholder with the law firm of Foster, 
Swift, Collins & Smith, P.C., in its Lansing office.

Don't forget to register for 
and attend the Section's Annual 
Meeting with a presentation by 

LARA Director Steve Hilfinger and 
Deputy Director Rob Nederhood.

http://facebook.com/sbmyls
http://www.facebook.com/SBM.Adminlaw
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Insurance:  (SB 300, HB 4593-96)(PAs 165 and 205-208)

The Acts modify the Insurance Code to prohibit an 
insurer from using credit information or an insurance score 
as part of a decision to deny, cancel or not renew a personal 
insurance policy.  An insurer is allowed to use credit informa-
tion to determine premium installment payment options and 
availability.  The insurer is also required to notify an insured 
or applicant against whom the insurer took an adverse action 
based on credit information, and provide the reasons for the 
action.

Campaign Finance: (HB 5085-86)(PAs 30-21)

The Act prohibits a public body from deducting any 
amount from employees’ wages for contributions to a sepa-
rate segregated fund set up under the Michigan Campaign 
Finance Act or a contribution or payment to any committee 
established under the Federal Election Campaign Act for 
political purposes.  A public body is also prohibited from 
using public resources to establish or administer a payroll 
deduction plan that would collect or deliver contributions to 
or make expenditures for a committee.

Gaming: (SB 711-12)(PAs 77-78)

The Act amends the Lottery Act to require the Lottery 
Bureau to notify the Department of Human Services and 
the Unemployment Insurance Agency of the name of a prize 
winner and the amount of the prize. The notification would 
have to be made within seven days after the Bureau paid a 
prize of $1,000 or more and would have to include other 
available identifying information regarding the prize winner.  
The Acts also require that money received from lottery win-
nings or other gambling winnings be included when financial 
eligibility for the Family Independence Program and the 
Food Assistance Program was determined.

Liquor License: (SB 874)(PA 82)

Previously, a local legislative body could request the 
Liquor Control Commission to revoke the license of an 
off-premises licensee in the local unit if the licensee had been 
determined in Commission violation hearings to have sold or 
furnished alcohol to a minor on at least three separate occa-
sions in a single calendar year (unless the violations involved 
the use of falsified or fraudulent identification by the minor). 
If the Commission verifies the violations, it may suspend or 
revoke the license and any permit held in conjunction with 
that license. Under the new law, these provisions would apply 
if there were three separate occasions of selling or furnishing 
alcohol to a minor in a consecutive 12-month period, rather 
than in a single calendar year.

Banking and Finance: (SB 908)(PA 150)

The Act requires a person to have an approved sponsor in 
the Nationwide Mortgage Licensing System and Registry, in 
order to be licensed as a mortgage loan originator.  The Act 
also provides that the license of an mortgage loan originator 
who fails to meet the Act’s surety bond requirement or to 
have a sponsor is automatically subject to a condition that he 
or she may not originate mortgage loans under the Act, and 
require the mortgage loan originator to cease doing so until 
the condition is removed.

Update on Recent Legislation Affection 
Administrative & Regulatory Law 
(Prior to the Legislative Summer Break) 

By Michael Matheson, Loomis Ewert Parsley Davis & Gotting PC
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