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Chair’s Summer Note 

It has been a pleasure to serve as your chair, especially given the capable and dedicated 
council. Each and every member was more than willing to do what was asked and needed. 
The council is dedicated to continuing educational programs for members as well as foster-
ing contact with law schools to increase interest and potential membership. The continuing 
efforts of the joint Energy Committee with the Environmental Section and our Legislative 
Committee will keep abreast of emerging issues. Over the past few years, the section became 
more proactive and viable, but this can only continue if you, as individual members, support 
the section and get involved as time permits. Once again, special thanks to Kim Breitmeyer 
(Chair-Elect) and Jack Dempsey for their continuing great work in editing this newsletter. 
Hope to see you at the annual meeting.  As detailed below we have an excellent program.  
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This event is offered in conjunction with the Bar’s Annual Meeting

Friday, September 16, 2011
10 a.m.–Noon 
Hyatt Regency, Dearborn 
Registration is requested to allow for proper facilities planning. 
Visit the Bar’s Annual Meeting page for more details.

The New Michigan Administrative Hearing System

Executive Reorganization Order 2011-4 created the Michigan Administrative Hearing System, effective 
April 24, 2011, replacing the SOAHR and other tribunals. Its executive director will discuss the impact of 
these changes on administrative hearings.

Speaker - Michael Zimmer, Michigan Administrative Hearing System, Lansing
Mike Zimmer is chief deputy director of the Michigan Department of Licensing and 
Regulatory Affairs and as executive director of the newly-created Michigan Administrative 
Hearing System. Mr. Zimmer previously served as deputy director of the State Office of 
Administrative Hearings and Rules. He also served as director of the Bureau of Hearings 
in the former Department of Consumer and Industry Services; and as a director of in 
the Office of Regulatory Reform under former Governor John Engler. A resident of 
Dimondale, Mr. Zimmer earned a bachelor’s degree from Michigan State University 
and a law degree from George Washington University. 

We will also be electing members of the Administrative & Regulatory Law Section Council 
during the annual meeting.

http://www.michbar.org/annualmeeting.cfm
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The new age of terrorism isn’t always attacks from abroad; it can be found right here 
within our borders. Our judicial system, while some would argue is broken or inefficient, 
strives to seek the perfect balance between protecting the individual rights of persons being 
adjudicated and the benefits of public or private proceedings. Since the terrorist attacks in 
September 2001, the federal government has revved up procedures to ensure non-citizens 
who live here do so legally and to expel those who pose a serious threat. To expedite these 
procedures, there are specialized “courts” to determine what their fate should be, with de-
portation being the ultimate sanction. The Immigration and Naturalization Service (“INS”) 
was delegated the authority to conduct adjudications to ensure efficiency and consistency. 
The INS was dissolved in 2003, and the Department of Homeland Security and U.S. Citi-
zenship and Immigration Services now exercise the same authority and discretion the INS 
had previously.  

Shortly after the terrorists’ attacks in 2001, the Department of Justice (“DOJ”), which 
oversees the INS, took measures in the name of “national security” through its delegated 
power from Congress to designate certain aliens whose situations are particularly sensitive 
as “special interest” cases. These special interest cases are usually people who are suspected of 
terrorist activity or affiliated with people involved in such activity. Chief Immigration Judge 
Michael Creppy issued a memorandum (“Creppy directive”) where all immigration judges 
must “close the [special interest deportation] hearings to the public” and allow “no visitors, 
no family, and no press” inside the courtroom if the special interest label is not removed 
by the DOJ. Furthermore, the special interest label, through the Creppy directive, dictates 
that those involved must not “confirm[] or deny[] whether such a case is on the docket or 
schedule[d] for a hearing.”  Authority to close proceedings is derived from § 8 C.F.R. 3.27 
(b), which states that, “[f ]or the purpose of protecting witnesses, parties, or the public inter-
est, the Immigration Judge may limit attendance or hold a closed hearing.” This language 
indicates that the discretion remains with the individual immigration judge, but the Creppy 
directive removes such discretion from the judge and places it solely with the DOJ, since its 
determination of a case to be of special interest is final and above reproach.

When a federal agency conducts adjudications, it is acting outside of the purview of 
Article III courts and any obligations from that Article of the Constitution. Therefore, those 
proceedings are subject to slightly different standards, but certain Constitutional limits are 
still imposed. The Administrative Procedures Act and an agency’s own statute granting it its 
authority outline specific requirements that must be followed, and the combination usually 
ensures compliance with all Constitutional requirements. The Supreme Court has yet to 
decide on the issue of whether closing these deportation hearings off from public view im-
plicates First Amendment rights to access, Fifth Amendment rights to due process, or Sixth 
Amendment rights to a public trial. The Sixth Circuit in Detroit Free Press v Ashcroft, 303 
F3d 681 (6th Cir 2002), found that a First Amendment right did exist, and that blanket 

Deportation Hearings: Why Keeping 
Us Safe Sometimes Means Keeping 
Us in the Dark.

By Thomas Knox
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closures of deportation hearings are unconstitutional. A short 
two months later, the Third Circuit held otherwise in North 
Jersey Media Group v Ashcroft, 308 F3d 198 (3d Cir 2002), 
finding that no such First Amendment right existed, and that 
no other challenged provision prohibited the closing of the 
hearings.  

The two courts did agree, though, on several aspects when 
confronted with the exact same legal question and fact pat-
tern. Both agreed that the applicable test to determine if a 
First Amendment fundamental right of access exists is found 
in Richmond Newspapers Inc, v Virginia, 448 US 555 (1980). 
In Richmond Newspapers Inc, supra, the Court laid out a two 
part test for courts to determine whether a particular type of 
proceeding implicated First Amendment rights of access by 
the public and press. The two parts are: 1) does the particular 
proceeding have a history of openness? and 2) whether open-
ness plays a positive role in that proceeding. The two parts 
have come to be known as the “experience and logic” test, 
each part representing the two prongs of the test. 

Both circuits also agreed that the Creppy directive was 
non-substantive immigration law and, therefore, did not war-
rant any level of deference. Though several circuits afford spe-
cial deference when issues of national security are involved, 
this does not afford a basis for deference to Constitutional 
liberties and limitations. The classification of certain aliens as 
“special interest” is not challenged, and “if the government…
considers the presence of [a] foreigner[]…to be dangerous to 
its peace and security….[then this] determination is conclu-
sive upon the judiciary.  See the Chinese Exclusion Case, 130 
US 581, 606 (1889).  It is what the Immigration Judge does 
because of this special interest label that is being challenged, 
and the actions of the court must comply with any and all 
Constitutional provisions after such a finding of special inter-
est has been made. 

A strict reading of the Sixth amendment limits rights 
to public access to criminal trials. However, various courts 
consistently applied Richmond Newspapers Inc, supra and 
found a right of access to proceedings outside the confines 
of the criminal context, including pretrial hearings, voir 
dire, and civil trials, but have also found that no right of 
access is present in political hearings. Richmond Newspapers 
Inc, supra only speaks to proceedings “which had long been 
open to the public at the time the First Amendment was ad-
opted,” but courts have consistently applied the test to new 
types of proceedings to determine if the framers would have 
wanted them open to the public and thereby incorporating 
the Sixth amendment meaning of trial. Therefore, any type 
of proceeding that yields a positive result from a Richmond 
Newspapers Inc analysis, bringing it under the definition of a 
trial under the Sixth amendment, grants a First Amendment 
right of access.  

The Court went on to say that even if First Amendment 
rights were present, they were not absolute, as “overriding 
interest[s] articulated in findings” could allow a court to close 
proceedings. See Richmond Newspapers Inc, 448 US at 581. 
These interests are easier met when an “inquiry is made as to 
whether alternative solutions would have met the need to en-
sure fairness” and when a “recognition of any right under the 
Constitution for the public or press to attend the trial [was 
made].” See id at 580-81. In the context of criminal cases, a 
similar, if not the same, strict scrutiny test has been articu-
lated as being met “if [the government] demonstrates that 
denial of access is necessitated by a compelling government 
interest and is narrowly tailored to serve that interest.” See 
Globe Newspaper Co v Superior Court, 457 US 596, 606-07 
(1982).

The challenge for a right of access has principles that lay 
far beyond the press’s ability to report news. Transparency 
of governmental actions and conducting public affairs (or 
simply those affairs that only incidentally affect the public) 
is a bedrock foundation of many governmental proceedings. 
“The principle that justice cannot survive behind walls of 
silence has long been reflected in ‘Anglo-American distrust 
for secret trials.’” See Sheppard v Maxwell, 384 US 333, 
349 (1966). However, there are undeniable, albeit extreme, 
circumstances for limiting immediate and full public access 
and/or disclosure. National security has historically been such 
an area that has warranted such discretionary disclosure. But 
more to the point, should these reasons extend to adminis-
trative hearings, and if so, which ones and to what extent? 
Normally, an Article III court cannot mandate that an agency 
follow additional procedures or mandate their business past 
statutory authority, Vermont Yankee Nuclear Power Corpora-
tion v Natural Resources Defense Council, 435 US 519 (1978), 
but again, Constitutional limitations must be respected. But 
are they implicated? That is the threshold question. That is 
where the circuits split. 

There are a plenty of ways to distinguish deportation hear-
ings from Article III criminal and civil hearings. But when it 
boils down to it, one of a person’s gravest stakes is in play—a 
person’s right to remain in the country. Should the simple 
fact that a different branch of government is determining 
the ultimate liberty interest of a person alter Constitutional 
restraints? Should that fact dictate a totally separate set of 
rules? The Supreme Court has ruled time and time again that 
administrative adjudications are Constitutional, and there is 
nothing inherently unconstitutional about a non-article III 
judge making decisions that have traditionally been reserved 

But when it boils down to it, one of a person’s 
gravest stakes is in play—a person’s right to 
remain in the country.

http://en.wikipedia.org/wiki/Case_citation
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to the judicial branch. It would seem absurd and counterin-
tuitive to allow an agency to subvert the Constitution simply 
because the form of judicial proceeding changes, and thank-
fully, that is not the case. It has long been recognized that, 
“[t]he power to expel or exclude aliens [is] a fundamental 
sovereign attribute exercised by the Government’s political 
departments largely immune from judicial control.” See Fiallo 
v Bell, 430 US 787, 792 (1977). 

From a purely administrative law viewpoint, the main 
question is if administrative hearings can ever evade Consti-
tutional requirements that an Article III court has to abide 
by. Should all of the same safeguards and procedures be in 
place in all administrative adjudications?  Is there an ac-
ceptable line to be drawn between governmental investiga-
tions, proceedings, and adjudications of any sort, whether 
the action is via the judicial, executive, or legislative branch? 
While most of these considerations are large scale, the issue 
here is simply defining what rights are attached to deporta-
tion hearings. The main challenge has been under the First 
Amendment right to access, but a potential deportee could 
easily make a Sixth Amendment right to a public trial argu-
ment or assert a Fifth Amendment due process claim. The 
issue to be discussed here will mostly focus on the application 
of Richmond Newspapers Inc within the context of the First 
Amendment to deportation hearings. 

As mentioned previously, the simple allowance of ac-
cess to trials has numerous benefits. There are several ex-
amples within Article III courts of limiting access or even 
a complete, albeit temporary, closure of proceedings when 
sensitive materials or delicate matters are being attended 
to. These are mirrored in the regulations that the DOJ and 
INS operate under, such as hearings concerning an abused 
alien spouse or alien child. The Immigration judge has no 
discretion in the case of an abused alien child; the regula-
tions dictate that the hearing and records shall be closed. 
Proceedings also must be closed if any information that 
might be considered is subject to a protective order. There 
are also times where transcripts and records are sealed, such 
as juvenile records or consent decrees that dictate closure of 
the records and private settlements. 

What makes the closing of deportation hearings differ-
ent from those of other proceedings is who the supposed 
beneficiary of the closure is. In the criminal context, closing 
procedures are often to ensure a fair trial for the defendant 
by ensuring an impartial jury, an orderly courtroom, or in 
consideration of the witnesses testifying about personal mat-
ters. In the deportation cases, the closure is for the purported 
public interest in national security. This is unique, because it 
doesn’t deal directly with the interests of the person(s) who is 
the focus of the proceeding but third parties not even pres-
ent. The INS has argued that ongoing investigations would 

be compromised and other security issues would unquestion-
ably be jeopardized even if the most mundane details would 
be released, arguing that even disclosure to a judge to make 
a decision on the matter would endanger national security. 
Not only is the closing of the procedure questionable, but 
those involved are not even allowed to confirm or deny if a 
proceeding is taking place. This goes well beyond the simple 
closing of a procedure that is done in the case of abused alien 
children and spouses. The heightened level of secrecy and 
non-disclosure simply adds to the level of scrutiny of fairness 
that occurs in absolute shroud. 

The Third Circuit made several critiques about the actual 
effectiveness of closing the deportation hearings, mainly that 
any information would inevitably be able to be released to 
the public if and when the defendant was released or had 
any contact with non-court personnel. But this is a risk that 
runs in all court proceedings, a risk that cannot be overcome 
in even criminal trials. Transcripts can be sealed or restricted 
from the general public view, persons present can be sworn 
to secrecy, juries can be sequestered, but in the end, there is 
no absolute guarantee. But certainly a delay of disclosure has 
useful benefits, even if only temporarily. A careful reading 
of both cases, including the concurrences and dissents, leads 
one to believe that anything other then a blanket mandate of 
secrecy and/or suitable judicial review of the application of 
the label “special interest” would have made the outcome a 
textbook decision in favor of the newspapers. Unfortunately 
as it stood, the Supreme Court denied writs of certiorit in 
both instances, and the question remains unanswered: Can 
deportation hearings be unilaterally closed by an un-review-
able agency decision in a case-by-case assessment? 

Even before the issue of the First Amendment is dis-
cussed, the role of a claim of national security plays like 
a judicial screwball insofar as the question of how much 
deference should be afforded. Several circuits and state 
courts seem to be leaning towards a certain time and place 
appropriateness for such deference, but the First Amend-
ment is not one of those places. See ACLU v US GSA, 235 
F Supp 2d 816, 819 (ND Ill 2002):

This is one of those times; thus, although litigants 
and the courts must recognize the need for ‘height-
ened deference to the judgments of the political 
branches with respect to matters of national securi-
ty’ when terrorism or other special circumstances 
are at issue, ‘deference is not a basis for abdicating 
our responsibilities under the First Amendment.’ 
North Jersey Media Group, Inc. v. Ashcroft, 
308 F.3d 198, 226-27 (3d Cir. 2001) (Scirica, 
J., dissenting) (quoting Zadvydas v. Davis, 533 
U.S. 678, 700, (2001)); Worrell Newspapers of 
Ind., Inc. v. Westhafer, 739 F.2d 1219, 1223 (7th 
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Cir. 1984) (noting that infringement upon First 
Amendment freedoms may be justified, but only 
in exceptional cases and ‘even the country’s inter-
est in national security must bend to the dictates 
of the First Amendment’).

Other courts have treated this question differently, being 
very hands off and hesitant to second guess the other branch-
es of government in matters implicating our nation’s security. 
See Ctr for Nat’l Sec Studies v US DOJ, 331 F.3d 918, 932 
(DC Cir 2003):

 In upholding the government’s invocation of Ex-
emption 7(A), we observe that we are in accord with 
several federal courts that have wisely respected the 
executive’s judgment in prosecuting the national 
response to terrorism. See Hamdi v. Rumsfeld, 316 
F.3d 450 (4th Cir. 2003) (dismissing the habeas 
corpus petition of a United States citizen captured 
in Afghanistan challenging his military detention 
and designation as an enemy combatant); Global 
Relief Found. v. O’Neill, 315 F.3d 748 (7th Cir. 
2002) (upholding against constitutional challenge 
a portion of the USA PATRIOT Act, 50 U.S.C. 
1702(c), which authorizes the ex parte use of clas-
sified evidence in proceedings to freeze the assets of 
terrorist organizations); North Jersey Media Group, 
308 F.3d 198 (holding that closure of “special inter-
est” deportation hearings involving INS detainees 
with alleged connections to terrorism does not vio-
late the First Amendment); Hamdi v. Rumsfeld, 296 
F.3d 278 (4th Cir. 2002) (reversing district court’s 
order that allowed alleged enemy combatant un-
monitored access to counsel). We realize that not 
all courts are in agreement. In Detroit Free Press v. 
Ashcroft, 303 F.3d 681 (6th Cir. 2002),   the Sixth 
Circuit acknowledged the necessity of deferring 
to the executive on terrorism issues but held that 
the First Amendment prohibits a blanket closure 
of “special interest deportation hearings.” We do 
not find the Sixth Circuit’s reasoning compelling, 
but join the Third, Fourth, and Seventh Circuits in 
holding that the courts must defer to the executive 
on decisions of national security. In so deferring, 
we do not abdicate the role of the judiciary. Rather, 
in undertaking a deferential review we simply rec-
ognize the different roles underlying the constitu-
tional separation of powers. It is within the role of 
the executive to acquire and exercise the expertise of 
protecting national security. It is not within the role 
of the courts to second-guess executive judgments 
made in furtherance of that branch’s proper role.

Likewise, the tenth circuit leans towards a high level of 
deference: 

After all, a removal proceeding is a civil proceeding, 
not a criminal one, and the demands of constitu-
tional or legal safeguards are accordingly less strict. 
Cf. United States v. Valdez, 917 F.2d 466, 469 (10th 
Cir. 1990). We close with our oft-noted admoni-
tion, “it has long [been] recognized [that] the power 
to expel or exclude aliens as a fundamental sover-
eign attribute exercised by the Government’s politi-
cal departments [is] largely immune from judicial 
control.” Latu, 375 F.3d at 1020.   See De La Cruz v 
Maurer, 483 F3d 1013, 1024 (10th Cir 2007). 

The Third Circuit made it abundantly clear when it came 
to the mix mash of deference and Constitutionality that, “[t]
his is plainly a constitutional challenge to the means [the 
Immigration Judge] has chosen to affect a permissible end, 
and under Zadvydas we owe no executive deference. We 
defer only to the executive insofar as it is expert in matters 
of national security, not constitutional liberties.” North Jersey 
Media Group, 308 F3d at 219. It seems the challenge should 
not be to what the agency does in the name of national 
security, but how the agency does it. Further examples of the 
dangers are found in Global Relief Foundation, Incorporated v 
O’Neill, 315 F3d 748, 754 (7th Cir 2002), as “[t]he Consti-
tution would indeed be a suicide pact … if the only way to 
curtail enemies’ access to assets were to reveal information 
that might cost lives.”

But putting aside the deference question when dealing 
with national security, the Sixth and Third circuit came to 
different conclusions about the First Amendment claims for 
access to deportation hearings after the Creppy Directive. 
There were a total of three Constitutional claims pushed, 
with both courts briefly mentioning them and just as quickly 
dismissing all but the First Amendment claims. The Third 
Circuit dismissed the Sixth amendment argument against 
public access, even though the INS argued that the amend-
ment wasn’t applicable, because it applies to trials, something 
the INS tried to argue only applied in Article III courts, not 
in agency proceedings in an Article I hearing. Its argument, 
while noble in thought, was that without a parallel right 
granted to an individual in those an Article I proceeding, 
there was no right to public access to deportation hearings. 
This argument was quickly dismissed, as the Sixth Amend-
ment has constantly been applied beyond Article III courts.

Any Fifth Amendment argument was also quickly dis-
patched by the Third Circuit by stating that, “these aliens are 
given a heavy measure of due process -- the right to appeal 
the decision of the Immigration Judge (following the closed 
hearing) to the Board of Immigration Appeals (BIA) and 
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the right to petition for review of the BIA decision to the 
Regional Court of Appeals.” North Jersey Media Group, 308 
F3d at 221. The Sixth Circuit made the point very clear that, 
because the deportees were non-citizens facing deportation 
and not foreigners trying to enter the United States, the 
deportee was afforded the same amount of due process as 
any U.S. citizen. However, the court did not spend any more 
time or explanation on any due process argument. 

The Richmond analysis took the majority of both courts’ 
time. The Sixth Circuit recognized a First Amendment right 
and held that the INS did not overcome a strict scrutiny test.  
By contrast, the Third Circuit did not find a First Amend-
ment right and, therefore, did not do a strict scrutiny analy-
sis. Comparing the two circuits, it seems apparent that the 
Third Circuit did a much more in-depth and critical analysis 
than its sister circuit. Recognizing that no court has ever 
found that the first prong of Richmond Newspapers Inc was 
met but not the second, it counterbalanced how “openness 
impairs the public good,” instead of simply asking how open-
ness benefits the public good. This is where the deference 
makes the difference; this is crucial part of the split. Since 
almost half of the circuit courts defer to the other branches 
of government in matters of national security, those circuits 
defer their judgment that national security is implicated and 
disclosure would greatly harm the public good and almost 
systematically fail the second prong of the Richmond News-
papers Inc analysis.  The other circuits concentrated solely on 
the positive effects of a public trial, which as the Third Cir-
cuit noted, would never fail the second prong of Richmond 
Newspapers Inc as long as the first prong was met. 

But before any level of deference is decided upon, the 
two circuits also split as to the first prong-- the “history of 
openness” of deportation hearings. The Third Circuit made 
it abundantly clear just how narrow their decision applied 
to future cases, as it only decided that there was no First 
Amendment right of access to “the extremely narrow class 
of deportation cases that are determined by the Attorney 
General to present significant national security concerns.” 
North Jersey Media Group, 308 F3d at 220. Therefore, the 
first prong of Richmond Newspapers Inc was only analyzed 
with those cases in mind, which could only have come about 
after late 2001. With such a short history of deportation 
hearings, the court easily found there was no “uncontradicted 
history of openness” or any parallel proceeding that has been 
open to the public. The court cited other examples of closed 
deportation hearings and the fact that many deportation 
hearings are conducted in places generally inaccessible to the 
public, which easily distinguishes them from other proceed-
ings traditionally held open to the public. The second prong 
was also rather easily decided, as the majority seemingly 
skipped over the dissent’s citation to Press-Enterprise Company 
v Superior Court of California for the County of Riverside, 478 

US 1 (1986), that requires “a substantial probability” that 
openness will interfere with national security, and closure is 
only appropriate “if reasonable alternatives to closure” are 
not available. The latter part is much like the strict scrutiny 
test, but both parts could have easily been dealt with by the 
deference to the other branches of government with regard to 
national security. 

Seemingly, the Sixth Circuit did not take such a nar-
row focus in their analysis and left the national security and 
special interest nuances to its strict scrutiny test and not its 
initial Richmond Newspapers Inc analysis. For the first prong, 
it simply compared deportation hearings to other types of 
hearings that either do or do not warrant rights of access and 
ultimately decided that deportation hearings “walked, talked, 
and squawked very much like . . . lawsuits” and, therefore, 
met the first prong of openness. See Detroit Free Press, 303 
F3d at 697 (quoting Federal Maritime Commission v South 
Carolina State Ports Authority, 535 US 743, 753 (2002).) 
Since deportation hearings generally operate and are highly 
similar to lawsuits, the Court found the first prong fulfilled. 
Likewise, it quickly found the second prong was met but 
without any real discussion about possible negative effects 
of opening the deportation hearings. Ultimately, the Court 
found a First Amendment right of access.

The Sixth Circuit quickly agreed that national security 
was a compelling interest but did not find that it was narrow-
ly tailored or that the special interest label/closing procedure 
required any particularized findings as required in Richmond 
Newspapers Inc. The unilateral and unreviewable/undisclosed 
process of selecting cases to be special interest simply re-
quired no findings on any apparent records whatsoever, and 
the circuit found ample other alternatives to fulfill their goals 
without violating the First Amendment. It found the proce-
dure as “under-inclusive by permitting the disclosure of sensi-
tive information while at the same time drastically restricting 
First Amendment rights” and “over-inclusive by categorically 
and completely closing all special interest hearings without 
demonstrating, beyond speculation, that such a closure is 
absolutely necessary.” Detroit Free Press, 303 F3d at 710.   

Overall, if an impartial decision was made by someone 
other then an Article III judge, such as a designated DOJ 
or INS agent who had no interest in the outcomes of cases, 
or an ALJ, this should be a sufficient check on the executive 
branch. An in-camera inspection of the evidence in support 
of closure, or even an ex-parte meeting between the INS ad-
vocate and ALJ that was on the record, appropriately sealed 
from public view, should also sufficiently fulfill Constitu-
tional requirements.  As a matter of administrative law, there 
seem to be plenty of avenues for Constitutional issues to be 
satisfied without entirely closing off any judicial oversight or 
giving too much power to an administrative agency, even if 
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Recent Administrative Law Case Activity

By Ronald D. Richards Jr., of Foster, Swift, Collins & Smith, P.C.

a First Amendment right of access is curbed. Having no independent judiciary or like-situated person exercising any discretion 
or ability to review the decision to close proceedings that jeopardize a major right of an individual seems to clearly sit at odds 
with the very fundamental principles of fairness and the balance between individual rights and the government’s need to ensure 
national security. A case-by-case assessment of the evidence in support of closure seems to be in the best interests of all parties 
involved.

About the Author

Mr. Knox is a 2012 J.D. candidate attending the Michigan State University College of Law.  He is also the winner of the section’s 
2010-2011 Student Writing Competition.  He received a $500 monetary award for his research and scholarly writing focusing on an 
issue of Administrative Law.

Deportation Hearings ...
Continued from page 6

Introduction

Notable administrative case law activity in the last quarter 
included one Sixth Circuit Court of Appeals decision; two 
Michigan Supreme Court decisions; and one published deci-
sion from the Michigan Court of Appeals.  Those cases are 
summarized below.  

The Sixth Circuit case involves another ruling in the on-
going saga between Realcomp and the Federal Trade Com-
mission.  The Michigan Supreme Court decisions involve (a) 
whether courts may review state tax commission property 
classification rulings; and (b) whether a particular piece of 
property is a “customer” that must use the Current Electric-
ity Provider, or if it can choose to contract with another 
provider under Public Service Commission Rule 411.  The 
unpublished Court of Appeals decision analyzes if the MPSC 
got it right when it dismissed a customer complaint case filed 
against a phone provider for improper disconnection notices. 

Sixth Circuit Decision

Sixth Circuit Issues Another Ruling in the Realcomp Saga

Realcomp, an association of local real estate boards 
and associations located in southeastern Michigan, has a 
membership composed of local real estate agents and bro-
kers.  Realcomp II, Ltd v FTC, 635 F3d 815 (6th Cir 2011).  

Realcomp’s primary service to its members is operating a 
database of property listings that Realcomp members can 
view and search.  Its website policy prohibited information 
about exclusive agency and other non-traditional listings on 
Realcomp’s MLS from being distributed to public real estate 
advertising websites through its MLS feeds.  

The Federal Trade Commission (FTC) issued an admin-
istrative complaint against Realcomp, alleging that Real-
comp’s policies unreasonably restrained competition among 
brokers to provide residential real estate brokerage services 
in southeastern Michigan or the Realcomp Service Area, and 
constituted unfair methods of competition in violation of § 5 
of the Federal Trade Commission Act (FTC Act).  The Chief 
ALJ found for Realcomp.  But the FTC reversed, and ruled 
in favor of the FTC.  The FTC found that Realcomp violated 
§ 5 of the FTC Act by adopting anticompetitive policies - in-
cluding the website policy - that limited the public distribution 
and display of limited-service property listings based on the 
nature of the listing contract.  Realcomp petitioned for review 
of the FTC’s opinion and order as to the website policy.

The Court of Appeals denied Realcomp’s petition and 
upheld the FTC’s ruling.  The Court held that substantial 
evidence supported the FTC’s relevant findings, includ-
ing findings that (1) Realcomp’s website policy gave rise 
to potential genuine adverse effects on competition due to 
Realcomp’s substantial market power and the website policy’s 
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anticompetitive nature, (2) the website policy caused actual 
anticompetitive effects, and (3) Realcomp’s proffered pro-
competitive justifications were insufficient to overcome a 
prima facie case of adverse impact.  Based on that evidence, 
the Court ruled that the record supported the conclusion 
that Realcomp’s website policy unreasonably restrained 
competition in the market in southeastern Michigan and the 
Realcomp MLS area.  As such, the Court denied Realcomp’s 
petition for review. 

Michigan Supreme Court

Courts May Review State Tax Commission’s Property 
Classifications

The appeal in Midland Cogeneration Venture Ltd P’ship 
v Naftaly, 489 Mich 83 (2011), involved nine consolidated 
tax assessment cases.  For 2008, the local assessors classified 
the plaintiffs-taxpayers’ property for tax-assessment purposes 
as industrial real property or commercial personal property.  
The plaintiffs petitioned the relevant boards of review to re-
classify the property to take advantage of recently enacted tax 
credits or exemptions.  The boards denied each request.  The 
plaintiffs unsuccessfully petitioned the State Tax Commis-
sion (STC) to reclassify the property.  They then individually 
sought and obtained relief in circuit courts.  

The Court of Appeals granted leave and reversed each 
of the circuit court judgments.  The Court held that MCL 
211.34(c) bars an appeal to a court of an STC classification 
decision.

The Michigan Supreme Court reversed.  It held that art. 
6, § 28 of the Michigan Constitution guarantees judicial re-
view of STC property classification decisions because they are 
quasi-judicial and affect private rights.  The Court noted that 
MCL 211.34c(6) barred judicial review of a STC decision 
regarding property classification.  The Court reviewed various 
authorities and concluded that the Legislature has no author-
ity to abolish the right to judicial review.  Thus, the court de-
clared the last sentence of MCL 211.34c(6) unconstitutional 
because it denied rights to appeal STC classification decisions 
in the courts. 

The court then severed that sentence and left the remain-
der of MCL 211.34c(6) in effect.  Having stricken MCL 
211.34(c)(6)’s last sentence, the Court then determined that 
the proper appeal route to challenge a STC classification 
decision is to circuit court under MCL 600.631. 

Is A Water Park Resort a “Customer” That Must Use A 
Current Electricity Provider, or May It Choose to Contract 

With a Competitor Under MPSC Rule 411?

The decision in Great Wolf Lodge of Traverse City, LLC v 
Michigan Public Service Comm et al, 489 Mich 27 (2011), 
arose from ongoing tension between Great Wolf, a water park 
in Traverse City, and Cherryland, an electricity provider in 
the area.  The fight was over whether Great Wolf must use 
Cherryland to provide electricity to its resort, or whether it 
may contract with someone else.  The decision involved in-
terpreting MPSC Rule 411, which states that “the first utility 
serving a customer pursuant to these rules is entitled to serve 
the entire electric load on the premises of that customer even 
if another utility is closer to a portion of the customer’s load.”

Great Wolf and Cherryland signed a three-year contract 
for service.  Later, the MPSC approved Cherryland charg-
ing the large resort a service rate for serving Great Wolf.  
Cherryland later unilaterally increased the rate to its large 
commercial and industrial class.  Great Wolf filed an MPSC 
complaint, seeking both (1) a refund for the overcharge for 
having paid the increased rate, and (2) a declaration that 
Great Wolf may choose a different provider at the end of the 
present agreement.  

The MPSC ordered Cherryland to refund the increased 
charges, but imposed no fines or interest.  The MPSC refused 
Great Wolf ’s request to choose an alternate provider, declar-
ing it was an existing customer of Cherryland under Rule 
411 because the prior owner of the property used Cherry-
land’s service.  

The circuit court affirmed the MPSC on all issues, except 
its decision not to add fines or interest to the refund owed 
Great Wolf. The Court of Appeals (a) ruled the MPSC erred 
in not imposing fines and interest on Cherryland; (b) vacated 
the MPSC’s finding that Cherryland is entitled to continue 
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serving Great Wolf and remanded the matter to the MPSC to determine various factual matters related to that question; and 
(c) vacated the lower court’s determination that Cherryland was entitled to continue serving the resort and remanded for a 
determination on that issue.

The Michigan Supreme Court reversed and reinstated the MPSC’s ruling.  It first held that the MPSC must impose a fine 
under MCL 460.558 only when a utility “willfully or knowingly” neglects to comply with its order.  Next, the Court held that 
a utility’s right of first entitlement under Rule 411(11) includes the right to serve the entire premises – and that right is not ex-
tinguished when there are new “buildings and facilities served” on the premises.  Finally, the Court held that, absent a statutory 
mandate to do so, the MPSC need not impose interest when it awards a refund to a party. 

Michigan Court of Appeals (Unpublished)

MPSC Properly Dismissed Customer Complaint Case Challenging Disconnection Notice

The Court of Appeals recently ruled in favor of a telephone provider in a customer complaint case.  Ethington v AT&T 
Michigan, unpublished per curiam opinion of the Michigan Court of Appeals (dec’d 6-14-11).  There, the customer obtained a 
new telephone service through AT&T Michigan entitled “Call Plan Unlimited,” which was a basic local exchange calling plan.  
She received no other services.  On her bill, she noticed a one-time connection charge of $42.55. After she didn’t pay that, she 
was hit with late fees.  AT&T Michigan also sent her disconnection notices.  She alleged in her MPSC complaint that AT&T 
violated the Michigan Telecommunications Act.  Section 502(1)(e) prohibits a provider of a telecommunication service from 
stating “to an end-user that their basic local exchange service or other regulated service will be discontinued unless the end-user 
pays a charge that is due for an unregulated service.”  The MPSC ruled that there was no violation.  

The Court of Appeals affirmed.  It first rejected the notion that the MPSC lacked jurisdiction, finding that MCL 
484.2203(1) grants authority.  Next, it agreed with the MPSC that AT&T did not violate the MTA.  The MTA makes clear 
that “basic local exchange services” are regulated.  The Court found that the MPSC’s finding, that the charges at issue were not 
unregulated services, was reasonable since late charges and installation charges do not constitute unregulated services.  Finally, 
the Court upheld the MPSC’s refusal to give the customer an evidentiary hearing to determine whether the charges at issue 
concern unregulated services since the issue of whether they were unregulated services was a question of law. 
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