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A Billboard for Our State Line?

Commentary by Louis J. Porter, Fried Porter, PLC1

A billboard at the state line could read: 

“Welcome To Michigan.  

Michigan Welcomes Business. 

CAUTION:  We Will Ruin Your Business Over $8.29 or Less.”

The decision in Pontiac Food Center v Dep’t of Community Health, 282 Mich App 331, 337; 
766 NW2d 42 (2008), reviewed in depth by Kim Breitmeyer below, in addition to highlight-
ing the increasing and costly Balkanization of state administrative law, also illustrates bureau-
cratic indifference, if not antagonism, toward Michigan’s small businesses.  Pontiac Food Cen-
ter is being put out of business by the Department of Community Health over the aggregate 
of $8.29 in overcharges for the Women’s Infants and Children’s supplemental food program 
(WIC).  The overcharges occurred when an employee engaged in petty theft from the Pontiac 
Food Center and marked up three WIC coupons pocketing a grand total of $8.29.  What 
rational person would take steps to put a company out of business under such circumstances 
and for such a minor transgression?  No federal program requirements compelled the Depart-
ment to put the Pontiac Food Center out of business under these circumstances.  Indeed, 
several federal appellate decisions clearly excused the Department from terminating vendor 
contracts where the overcharges were the result of employee theft.  No state statute, rule or 
guideline required the Department to terminate Pontiac Food Center’s contract.  Indeed, the 
Department of Community Health violated its own program requirements, because techni-
cally the three instances of petty theft occurred over two different contract periods, and the 
Department’s contract permitted it to terminate Pontiac Food Center’s vendor contract only if 
the three overcharges occurred within one contract period.  

The Pontiac Food Center case unfortunately is only one illustration of overzealous over-
reaching by executive branch agencies.  Bureaucratic overreaching has infected all aspects of 
Michigan’s business climate, from returning license applications because a comma is miss-
ing between the company’s name and the “Inc.,” or the “LLC,” to permitting applications to 
languish for years, to fostering tampered testimony in administrative proceedings, to ruinous 
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By Mark J. Burzych, Administrative Law Section Chair, Fahey Schultz Burzych Rhodes, PLC

Chair’s Column 

Public Service Commission Luncheon is Another Success

On May 13, 2009, the Section hosted another luncheon program with the Michi-
gan Public Service Commissioners, Administrative Law Judges and senior staff members. 
Consistently, this has been a well-attended event, and this year was no exception. Over 125 
members and guests attended this event at the Michigan State University Club. The guest 
speaker was Liesl Clark, Deputy Director of the Michigan Department of Energy, Labor & 
Economic Growth. Deputy Director Clark discussed the various “green” energy initiatives in 
this state. She also discussed the administration’s support of these initiatives and the positive 
economic impact these initiatives will have on our state’s economy. Section members were 
able to meet and greet the MPSC Commissioners, Administrative Law Judges and staff in a 
social hour before lunch. They then enjoyed a very informative talk from Deputy Director 
Clark. This MPSC event was another huge success, and the Council thanks Bob Kehres for 
his diligent planning and implementation efforts. 

Annual Meeting: September 16, 2009, Dearborn Hyatt

In conjunction with the State Bar of Michigan’s Annual Meeting, the Administrative 
Law Section will have its annual business meeting on September 16, 2009, at the Dearborn 
Hyatt. The Business Meeting will begin at 1:00 p.m. Among other things, the annual busi-
ness meeting will elect four new Council members. The Business Meeting will be immedi-
ately followed by the Administrative Law Section’s annual program. This year, we are pleased 
to have Michigan Court of Appeals Judge William Whitbeck, who will present: “The 
Golden Minute and a Half: Arguing to the Bench.” This program promises to be another 
enlightening presentation. Please plan to join your other section members at the Annual 
Meeting Program. 

Year in Review: “You asked for it … You got it!”

In the summer of 2008, the Section Council conducted a survey of the membership 
for the first time in recent memory. The intent of the survey was to assist in directing the 
Council in its efforts to support its membership. The membership survey was informative 
and instructional. The membership has provided this Council with a roadmap for this year 
and in the coming years. 

The membership believes that the most important activities of the Section should be 
substantive programs or events that focus on specific regulatory issues or industries. 59% of 
our membership believes that substantive program events are “very important.” The mem-
bership also values our newsletter, the Administrative Law Journal, and opportunities for 
networking with other administrative law attorneys, administrative law judges and judges. 

With regard to subject matters for programs, more than half of the membership surveyed 
said that they were “highly likely” or “likely” to attend programs dealing with the subject 
matters of the Public Service Commission (63%), Office of Financial and Insurance Regula-
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defamation by agency investigators, to threats of retaliation.  
Sadly, these practices and others have become endemic.  The 
legislative and executive branch policy decisions that could 
even arguably support those practices are obscure to say the 
least.  There is generally no evidence of any directive from the 
Governor, from a House or Senate investigatory committee 
or from an auditor general’s report requiring or supporting 
the policy “choices” made by agency personnel.  The im-
mense number of decisions that are made daily by state agen-
cies preclude effective gubernatorial or legislative oversight 
excepting decisions impacting entities that are large enough 
to command the attention of a legislator or the governor 
even during times when the state is in crisis.  The numerous 
individual instances of overreaching by agency staff or impo-
sition of excessive sanctions, however, add up to an enormous 
cumulative impact.  These individual instances of agency 
overreaching were supposed to be caught and corrected by 
the judiciary.  As illustrated by the Pontiac Food Center deci-
sion, the judiciary, out of perhaps excessive deference to an-
other branch of government, has sought relentlessly to curtail 
that curative role, whether through re-calibrating just how 

small a scintilla of evidence can be, by lowering every metric 
of “rationality” that agencies must meet, or as evidenced here, 
by disregarding provisions of the Administrative Procedures 
Act that make it applicable to all agency proceedings and 
dismissing some appeals.  

“Justice, justice shall you pursue” (Deut. 16:20).  Yet, 
what effective oversight mechanism remains that can provide 
justice in the individual case?  Small business should be the 
lifeblood of this state’s economy.  All of the efforts to rebuild 
this state’s economic base will go for naught unless some 
meaningful oversight is put in place.  Some meaningful over-
sight is absolutely essential.  The need is urgent.  The time for 
change is now. 

Endnote

1.  The views herein are solely those of the author who represented 
the Pontiac Food Center in this proceeding.  Louis J. Porter is 
a former assistant attorney general and former Chairperson of 
the Administrative Law Section.  He is serving his fourth term 
on the Section Council.  He is currently in private practice in 
Southfield, Michigan.

Deconstructing Pontiac Food Center v Department 
of Community Health
By Kim Breitmeyer, Administrative Law Journal Co-Editor

The Administrative Law Journal welcomes all commentary from Administrative Law Section members and the legal community.  
If you have an opinion about this case or another that impacts the practice of Administrative Law, please submit an article or 
commentary to the editors.

The Michigan Court of Appeals in Pontiac Food Center 
v Dep’t of Community Health, 282 Mich App 331, 338; 766 
NW2d 42 (2008), opinion per curiam published after release 
on February 3, 2009, affirmed the Oakland County Circuit 
Court’s decision to dismiss the Pontiac Food Center’s (the 
“food center”) appeal of an agency’s decision to the terminate 
of the food center’s vendor contract with the Michigan De-
partment of Community Health (the “MDCH”) to provide 
food and nutritional education to at-risk women, infants 
and children under the federally funded WIC program. The 
decision also affirmed the MDCH’s decision to disqualify the 

food center from the WIC program for three years, because it 
submitted three WIC coupons for payment that exceeded the 
food costs by a total of $8.29. The discrepancy occurred when 
one of the food center’s employees committed petty theft.

The decision turned on the timeliness of the food center’s 
petition to appeal the agency’s final decision, as the Court 
declined to decide the merits of the food center’s appeal. The 
food center argued that Section 104(1) of the Michigan Ad-
ministrative Procedures Act (the “APA”) governed the time 
frame for appealing the decision, because the APA governs 
all agency “contested cases,”1 unless expressly exempted by 
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statute or contract. Section 104(1) of the APA provides: 

A petition shall be filed in the court within 60 days 
after the date of mailing notice of the final deci-
sion or order of the agency, or if a rehearing before 
the agency is timely requested, within 60 days after 
delivery or mailing notice of the decision or order 
thereon. The filing of the petition does not stay en-
forcement of the agency action but the agency may 
grant, or the court may order, a stay upon appropri-
ate terms.2

Although not specifically cited in the Court’s opinion, 
section 113 of the APA specifies that, “[t]his act is effective 
July 1, 1970, and except as to proceedings then pending 
applies to all agencies and agency proceedings not expressly 
exempted.”3 Several post-1968 decisions, involving the 
Michigan Department of Corrections, stand for the proposi-
tion that a state agency is bound by APA provisions, unless 
the agency is expressly exempted.4 Examples of exemptions 
from the APA include the MDCH’s determination of nonex-
emption from Section 1112 review under the Social Security 
Act that must be reviewed by the U.S. Secretary of Health 
and Human Services by federal statute5; the decision of any 
agency within the judicial branch of state government6; and 
determinations of the State Tax Commission specifically 
exempted by state statute.7 In addition, Section 115 of the 
APA lists other specific exemptions, including some worker’s 
disability compensation and department of corrections pro-
ceedings.8 The Pontiac Food Center Court did not specifically 
reference a statute or constitutional provision that expressly 
exempts the agency or controversy type from the APA.

The food center first filed a motion for rehearing or recon-
sideration of the administrative hearing officer’s June 27, 2006, 
ruling with the director of the administrative tribunal which 
was denied. It then appealed that decision with the circuit 
court in August 2006 and moved to stay the decision to ter-
minate the vendor contract and disqualification. The MDCH 
filed a motion to dismiss, because the appeal was not filed 
within the time frames specified in the vendor contract.

The Court of Appeals held that, although federal law9 
governing the WIC program required that each state adopt 
procedures that require a “full administrative review of ad-
verse decisions to terminate a contract for cause or to disqual-
ify a vendor” that include notice, an appeal opportunity and 
an evidentiary hearing, the vendor contract controls the time 
frame for appealing the administrative tribunal’s decision.10 
More specifically, the Court stated that, “because the proce-

dures for administrative hearings are specifically controlled by 
an agreement between [the MDCH] and the Department of 
Agriculture11 that does not incorporate the APA, we conclude 
as a matter of law that the APA does not apply.”12

The Court further reasoned that the federal regulations 
governing administrative appeals were incorporated in the 
vendor contract between the food center and the MDCH, 
“[t]he vendor contract does not reference the APA, and we 
must refrain from reading into the contract a term that was 
not placed there by the parties.”13 In disposing of the food 
center’s argument that the dismissal offended its rights under 
the Due Process Clause of the constitution, the Court stated: 
“As a matter of law, the APA does not apply, even if we 
assume that the Due Process Clause is implicated, because 
procedural matters are controlled by contract.”14

The Court relied primarily upon an analysis of two 
Michigan Supreme Court cases to support its decision. In 
Cooper Twp v State Tax Comm, 393 Mich 58; 222 NW2d 
900 (1974), the township appealed a State Tax Commission 
decision that increased the township’s tax assessment. One of 
the questions reviewed by the Cooper Twp Court was whether 
the State Tax Commission was required to conduct equaliza-
tion hearings under the APA.15 The Court declared that, “[w]
hen a particular controversy fits within the statutory defini-
tion of a ‘contested case,’ and is not specifically controlled by 
another statute or constitutional provision, we believe that 
the Commission is required to comply with the procedures 
specified in the Administrative Procedures Act.”16 The Court 
went on to conclude that the dispute fit “squarely within 
the Administrative Procedures Act definition of ‘contested 
case.’”17 Despite the Pontiac Food Center Court’s conces-
sion that, “[i]t is arguable that the instant controversy falls 
within the definition of a ‘contested case’ because federal law 
is involved,” it used the agreement between the Department 
of Agriculture and the MDCH that omitted mention of the 
APA but referenced the federal regulations, as a controlling 
“statute or constitutional provision” that exempts the contro-
versy from the APA.18

In the other case cited by the Pontiac Food Center Court, 
Cottrill v Michigan Hosp Service, 359 Mich 472; 102 NW2d 
179 (1960), a patient appealed a circuit court judgment in 
favor of the hospital service over the interpretation of a hos-
pital care certificate. The patient argued that the hospital care 
certificate required the payment of an additional $882.10 in 
hospitalization benefits that were denied under her Michigan 
Blue Cross plan. The Court affirmed the circuit court’s rul-
ing, because it found no ambiguity in the certificate’s word-
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ing, that its terms were not misrepresented to the patient, 
and therefore, it could not involve itself in “reading into the 
contract a provision not contained therein.”19 The Court 
further reasoned that, if no ambiguity exists, “interpretation 
is not required, and courts are bound by the specific language 
set forth in the agreement.”20 The Pontiac Food Services Court 
used the opinion to reach the conclusion that, since the 
vendor contract did not reference the APA, the Court “must 
refrain from reading into the contract a term that was not 
placed there by the parties.”21

On June 23, 2009, the Michigan Supreme Court denied 
the food center’s application for leave to appeal.22 The food 
center decided not to file a motion for rehearing and recon-
sideration. As a result of its three-year disqualification from 
providing WIC program services, the food center is closing 
and liquidating its 50-year-old family business. 

Endnotes

1 The APA defines a “contested case” as “a proceeding, in-
cluding rate-making, price-fixing, and licensing, in which 
a determination of the legal rights, duties, or privileges of 
a named party is required by law to be made by an agency 
after an opportunity for an evidentiary hearing.” See MCL 
24.203(3).

2  See MCL 24.304(1).

3  See MCL 24.313.

4  See e.g., Martin v Michigan Dep’t of Corrections, 424 Mich 
553, 556; 384 NW2d 392 (1986); Boyd v Civil Service 
Comm, 220 Mich App 226, 235; 559 NW2d 342 (1996); 
Jones v Michigan Dep’t of Corrections 185 Mich App 
134; 460 NW2d 575 (1990); Jordan v Michigan Dep’t of 
Corrections, 165 Mich App 20; 418 NW2d 914 (1987); 
Shields v Michigan Dep’t of Corrections, 128 Mich App 
380; 340 NW2d 95 (1983) Penn v Dep’t of Corrections, 
100 Mich App 532, 541 298 NW2d 756 (1980); Law-
rence v Dep’t of Corrections, 88 Mich App 167; 276 NW2d 
554 (1979), lv den 407 Mich 909 (1979) and Human 
Rights Party v Michigan Corrections Comm, 76 Mich App 
204; 256 NW2d 439 (1977).

5  See Greenbriar Convalescent Center, Inc v Dep’t of Public 
Health of the State, 108 Mich App 553, 565; 310 NW2d 
812 (1981)

6  See Scullion v Mich State Bd of Law Examiners, 102 Mich 
App 711, 714; 302 NW2d 290 (1981).

7  See MCL 211.152(3) and Republic Dev Corp v Michigan 
State Tax Comm, 38 Mich App 166, 168; 195 NW2d 923 
(1972).

8  See MCL 24.315. Chapters 4 (Procedures in Contested 
Cases) and 6 (Judicial Review) of the APA do not apply 
to worker’s disability compensation proceedings. Chap-
ters 4 and 8 (awarding of costs and fees) do not apply to 
certain hearings conducted by the Department of Correc-
tions.

9  See 7 CFR 246.18.

10  See Pontiac Food Center, supra at 337.

11  There were two contracts at issue in this case—one 
between the food center and the Michigan Department 
of Community Health and one between the Michigan 
Department of Community Health and the U.S. Depart-
ment of Agriculture.

12  See id at 337 (citing Cooper Twp v State Tax Comm, 393 
Mich 58, 69; 222 NW2d 900 (1974).)

13  See id (citing Cottrill v Michigan Hosp Service, 359 Mich 
472, 476; 102 NW2d 179 (1960).) 

14  See id at 338.

15  See Cooper Twp, supra at 66.

16  See id at 69.

17  See id at 70.

18  See Pontiac Food Center, supra at 336 and 337.

19  See Cottrill, supra at 476-477.

20  See id at 476.

21  See Pontiac Food Center, supra at 337.

22  See Pontiac Food Center v Dept of Community Health, 483 
Mich 1111; 766 NW2d 825 (2009).

Submissions
The Administrative Law Journal welcomes unsolicited manuscripts, particularly those dealing with issues of law, government, and 

public policy in Michigan, and let ters to the editor. There is no average or expected length to submissions.

Inquiries, information, suggestions, and items for publication can be directed to the Publications Committee: Jack Dempsey of Dickinson 
Wright PLLC (jdempsey@dickinsonwright.com) and Kim Breitmeyer of the Michigan Department of Energy, Labor and Economic Growth 
(breitmeyerk@michigan.gov).
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tion (57%), DEQ (56%), DNR (51%), Secretary of State 
(52%), Bureau of Health Services (45%), and Michigan Tax 
Tribunal (45%). The Council should take this data seriously.

The Council has often questioned where it should host 
events. On this issue, the membership spoke loudly and 
clearly. When asked to rank locations from most preferred to 
least preferred, Lansing was far and away the most preferred 
location (79% of the membership ranked Lansing as the 
most preferred location.)

Armed with this survey data, your council set out to 
develop programs. We did. In September 2008 at the State 
Bar of Michigan Annual Meeting in Dearborn, the Adminis-
trative Law Section hosted its Annual Program consisting of 
an expert panel of presenters that discussed the Best Practices 
in Developing an Administrative Record. The panel consisted 
of William K. Fahey, founding member of Fahey Schultz 
Burzych Rhodes PLC, who represented the private practitio-
ner point of view; Gerald Whalen, Chief Assistant Attorney 
General, Alcohol and Gambling Enforcement Division, 
who represented the Attorney General perspective; Gregory 
Holiday, Administrative Law Judge Manager, State Office 
of Administrative Hearings and Rules, who represented the 
perspective of Administrative Law Judges; Robert Kehres, Di-
rector of Regulatory Affairs, Michigan Public Service Com-
mission, who represented the perspective of an Order Writer 
Staff; Ken Ross, Commissioner of the Office of Financial and 
Insurance Regulation, who represented the perspective of the 
agency head and decision maker in administrative hearings; 
and Ingham County Circuit Court Judge Joyce Draganchuk, 
who represented the perspective of the reviewing court on 
appeal of final agency decisions.

On December 12, 2008, Gregory Holiday, Administra-
tive Law Judge Manager from the Detroit Office of the State 
Office of Administrative Hearings and Rules, presented the 
results of his survey of Administrative Law Judges to the 
Administrative Law Section at a Luncheon Lecture at the 
Kellogg Center in East Lansing. Approximately 65 Adminis-
trative Law Section members attended the luncheon lecture 
to hear about what ALJs want practicing attorneys to know 
about administrative hearings. ALJ Holiday’s survey gave 
practitioners the perspective of administrative law judges 

regarding best practices in developing administrative records 
and provided practitioners the administrative law judges’ per-
spective on hints and tips for practitioners that appear before 
administrative agencies. 

In January 2009, several members of our Section prepared 
and conducted a State Administrative Law seminar for the 
“Law School for Legislators” program hosted by the State 
Bar. Special thanks and recognition go to Steve Gobbo, Brian 
Devlin, Gary Gordon, Bob Kehres, Chris LaGrand, Richard 
Patterson and Mike Watza, who prepared and presented vari-
ous Administrative Law topics to the new State Legislators and 
their staff in attendance. On behalf of the Section, thank you! 

On February 27, 2009, the Section co-hosted a luncheon 
program with the Public Corporations Section featuring 
Chief Judge Patricia Helm of the Michigan Tax Tribunal. 
Also speaking and in attendance were all the Tax Tribunal 
Judges and senior staff. The Tax Tribunal provided a “stand-
ing room only” crowd with an update of the Tribunal’s 
docket, a summary of the Tribunal’s scheduling procedures 
and a thorough discussion of the effects that declining 
property values have on the Tax Tribunal’s workload and 
procedures. Over 110 members and guests attended this 
event at the Kellogg Center in East Lansing, and more 
would have attended had space been available. Special 
thanks to Mike Watza for organizing this great event! And 
thanks to our active Section members for embracing the 
programs that the Council has scheduled. 

The Section has published this Administrative Law Journal 
on a regular basis, thanks to Jack Dempsey and Kim Breit-
meyer. Their diligent efforts are greatly appreciated! 

Finally, I wish to express my gratitude to the Section 
members and my fellow Council members. This has been 
a tremendous year for the Section and we have built a solid 
foundation from which to build next year’s schedule of 
events. I am very proud of our section’s accomplishments this 
year and look forward to the Section’s programs in the com-
ing years. 

Congratulations, Mark Burzych, on serving the Council and 
Section diligently and thoughtfully during this past year!
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At its June 4, 2009, meeting, the Natural Resources Com-
mission (“NRC”) approved NRC Policy 1010 for appeals to 
it from certain decisions made by the Department of Natural 
Resources (“DNR”).2 The policy was formulated under au-
thority of Part 11 of the Natural Resources and Environmen-
tal Protection Act (“NREPA”), which provides:

…if a person has legal standing to challenge a final 
decision of the department under this act regarding 
the issuance, denial, suspension, revocation, annul-
ment, withdrawal, recall, cancellation, or amend-
ment of a permit or operating license, the commis-
sion, upon request of that person, shall review the 
decision and make the final agency decision. A pre-
liminary, procedural, or intermediate decision of the 
department is reviewable by the commission only if 
the commission elects to grant a review. If a person 
is granted review by the commission under this sec-
tion, the person is considered to have exhausted his 
or her administrative remedies with regard to that 
matter. The commission may utilize administrative 
law judges or hearing officers to conduct the review 
of decisions as contested case hearings and to issue 
proposals for decision as provided by law or rule.3 

The section immediately following the above provides a 
similar right for direct review by the courts. 

The policy is specific and limited to those licenses and 
permits issued under Parts 13 and 801 of the NREPA. Those 
under Part 13 and regulated by the DNR include the follow-
ing (including references to relevant sections of the NREPA, 
Part 13): 

Endangered species permits [Section 36505]

Game bird hunting preserve licenses [Section 41702]

Dog training areas permits [Section 42101]

Fur dealer’s licenses [Section 42501]

Game dealer’s licenses [Section 42702]

Permits to take frogs for scientific use [Section 45503]

Game fish propagation licenses [Section 45902]

Game fish import licenses [Section 45906]

Use permits for Michigan trail way [Section 72108]

Buoy or beacon permits [Section 80159]4

Part 801 of the NREPA involves special watercraft control 
determinations. 

The policy is broken down into three scenarios applicable 
to issuance or denial of a permit; suspension, revocation, 
etc., of a permit or operating license; and Special watercraft 
control determinations:

I. Appeals from decision to issue or deny a permit.

The applicant, permittee or licensee submits a written 1. 
notice of appeal to the NRC, identifying the grounds 
action was requested, and whether a contested case 
was conducted.

An NRC assistant receives the appeal, opens a file, 2. 
provides the appellant with acknowledgment of 
receipt, and provides a copy to the DNR Office of 
Legal Services and notifies parties that any document 
filed should be accompanied by a proof of service.

After receiving the initial response to the appeal, the 3. 
assistant prepares and provides a schedule including: 
A date for the filing of the agency record; a date by 
which the Appellant should file a written argument 
and a date for the department’s response; and the 
date, time and location that the appeal will be sched-
uled for initial presentation of oral argument to the 
NRC at a regularly scheduled meeting, and adds the 
matter to the agenda, and provides copies of filings to 
the NRC and counsel.

The NRC then reviews the filings, conducts oral argu-
ment, based on the record and statutory criteria as well as 
advice from legal counsel, and decides by majority vote to 
affirm, reverse, or remand the matter to the Department for 
further action. It may also determine that additional infor-
mation is needed and schedule a future meeting. Ultimately, 
the NRC issues a final written decision. 

II. Appeals of Department decisions regarding suspen-
sion, revocation, etc. of a permit or operating license. 

This procedure follows the above scenario and adds an 
additional provision that the NRC may refer the appeal 
to an Administrative Law Judge to conduct a contested 
case hearing and prepare a proposal for decision (“PFD”). 

The NRC Approves New Policy for Appeals 
By Richard A. Patterson1

Continued on the next page
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Recent Administrative Law Case Activity

By Ronald D. Richards, Jr.

Further, in the absence of the filing of exceptions to the 
PFD, that becomes the final decision of the NRC. If ex-
ceptions are filed, the NRC considers those and may allow 
oral argument. It then adopts, rejects, or modifies the PFD 
in writing. 

III. Appeals of special watercraft control determina-
tions.

These determinations involve investigation and inquiry 
by the DNR into the need for special rules “for the use of 
vessels, water skis, aquaplanes, surfboards, or other similar 
contrivances on any waters of the state to assure compat-
ibility of uses and to protect public safety” initiated by 
local units of government. 

In the instance where a local political subdivision files a 
notice of appeal regarding a decision that special rules for a 
water body are not needed under MCL 324.80110(5), the 
scenario follows that of appeals of permit denials. As with 
appeals from the issuance or denial of a permit, there is no 
provision for referral to an Administrative Law Judge, and, 
therefore, no provision for a contested case hearing.

There is no time limit provided for the filing of any of the 
above appeals, and “legal standing” is not defined. There-

fore, it appears that an appeal can be filed at any time 
after the contested action by anyone who has standing 
under existing case law. 

Endnotes

1  The author is an Administrative Law Judge with the State 
Office of Administrative Hearings and Rules, primar-
ily hearing cases for the Departments of Environmental 
Quality and Natural Resources and is currently serving as 
Secretary of the Administrative Law Section Council.

2  The full text of the policy can be found at The DNR 
website at www.Michigan.gov. Once there, click on the 
drop down menu at the top of the page labeled “Agen-
cies,” and open the section for “Natural Resources,” then 
click “Commissions, Boards and Committees,” on the left 
hand side, then on “Natural Resources Commission,” and 
then on “policies” right below it. The direct link can be 
found at The Natural Resources Commission, Michigan 
Department of Natural Resources, http://www.midnr.
com/Publications/pdfs/InsideDNR/NRC/NRC_Poli-
cies/1010.htm (accessed July 30, 2009).

3  See MCL 324.1101(1).

4  See NRC Policy 1010.

The NRC. . .
Continued from page 7

Introduction

Administrative case law activity in the last quarter in-
cluded two published decisions from the Sixth Circuit Court 
of Appeals and two published decisions from the Michigan 
Court of Appeals. In addition, the Michigan Court of Ap-
peals issued an unpublished decision regarding administrative 
law matters. Those cases are discussed below. 

The first published decision from the Sixth Circuit con-
cerned a doctor’s due process challenge to the Drug Enforce-
ment Administration’s revocation of the doctor’s license for 
improper drug prescriptions. The second published decision 

from the Sixth Circuit concerned whether the failure to ex-
haust doctrine is applicable to a challenge to agency inaction. 
The published decisions from the Michigan Court of Appeals 
concern a challenge to the Michigan Public Service Commis-
sion’s decision as to whether a water park resort must take 
electricity service from an existing provider, or choose from 
any provider it wishes; and whether an HMO may refuse 
to issue coverage if the employer did not contribute certain 
“minimum contribution requirements.” 

The unpublished decision concerns the proper method to 
appeal a Liquor Control Commission decision.

http://www.Michigan.gov
http://www.midnr.com/Publications/pdfs/InsideDNR/NRC/NRC_Policies/1010.htm
http://www.midnr.com/Publications/pdfs/InsideDNR/NRC/NRC_Policies/1010.htm
http://www.midnr.com/Publications/pdfs/InsideDNR/NRC/NRC_Policies/1010.htm
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Michigan Court of Appeals – Published Decisions

Court Gives Guidance on whether Water Park Resort is a “Cus-
tomer” that Must Use Current Electricity Provider and Not Choose 

to Contract with a Competitor under MPSC Rule 411

The decision in Great Wolf Lodge of Traverse City, LLC v 
Michigan Public Service Comm et al, ____ Mich App ____; 
___ NW2d ___; 2009 WL 2040662, issued July 14, 
2009 (Docket Nos. 281398, 281404) arose from ongo-
ing tension between Great Wolf, a water park in Traverse 
City, and Cherryland, an electricity provider in the area. The 
issue involved whether Great Wolf must use Cherryland to 
provide electricity to its resort, or whether it may contract 
with a competitor. The decision involved interpretation of 
MPSC Rule 411, which states that, “the first utility serving a 
customer pursuant to these rules is entitled to serve the entire 
electric load on the premises of that customer even if another 
utility is closer to a portion of the customer’s load.”

Great Wolf and Cherryland signed a three-year con-
tract for service. Later, the MPSC approved Cherryland’s 
charging the large resort service rate for serving Great Wolf. 
Cherryland later unilaterally increased the rate to its large 
commercial and industrial rate. Great Wolf filed an MPSC 
complaint, seeking both (1) a refund for the overcharge for 
having paid the increased rate, and (2) a declaration that 
Great Wolf may choose a different provider at the end of the 
present agreement. 

The MPSC ordered Cherryland to refund the increased 
charges, but imposed no fines or interest. The MPSC refused 
Great Wolf ’s request to choose an alternate provider, declaring 
it was an existing customer of Cherryland under Rule 411, be-
cause the prior owner of the property used Cherryland’s service. 

The circuit court affirmed the MPSC on all issues, except 
its decision not to add fines or interest to the refund owed 
Great Wolf. Each party appealed to the Court of Appeals. 

The Court of Appeals affirmed in part, vacated in part, 
and remanded the matter. The Court first affirmed the circuit 
court’s finding that the MPSC erred in not imposing fines 
and interest on Cherryland. The Court determined that 
MCL 460.552 and MCL 460.558 establish that electrical 
utilities that violate their duty to charge only approved rates 
must pay certain fines and penalties. On its terms, MCL 
460.558 applies to negligent failures to obey or comply with 
an MPSC order, too. The Court explained that a fine was 
required, because Cherryland’s unilateral departure from the 
terms of the MPSC’s order displayed negligence. Relatedly, 
the Court also upheld the circuit court with respect to its 
interest ruling, because the award of interest on a refund is 
considered compensation for the lost time-value of money 
and not a penalty imposed wherever the MPSC thinks it is 
deserved or reasonable.

The Court then addressed whether MPSC rules allowed 
Great Wolf to contract for electrical service from anyone 
other than Cherryland. On this issue, the Court vacated the 
MPSC determination that Cherryland is entitled to continue 
serving Great Wolf and remanded the matter to the MPSC 
to determine various factual matters related to that question. 
To guide the MPSC’s determination below, the Court issued 
several clarifications. First, Rule 411 applies insofar as Great 
Wolf seeks a declaration that it may contract with any elec-
tricity provider, which may include a MPSC-regulated utility. 
However, MCL 124.3(2) applies insofar as Great Wolf seeks 
to contract with a municipal provider of that service. Second, 
as to Rule 411(1)(a), “customer” does not mean the land or 
premises served, but rather means the buildings and facilities 
served. Third, a significant interruption of service to build-
ings and facilities, which is not directly related to a change in 
ownership or site plan, can extinguish the utility-customer 
relationship. Fourth, “customer” for purposes of MCL 
124.3(2), means the building and facilities served, by exten-
sion of the definition in Rule 411 and MCL 460.10y(2).

 The Court ultimately vacated the lower court’s determi-
nation that Cherryland was entitled to continue serving the 
resort and remanded for a determination of two matters: (1) 
whether, under Rule 411, there were buildings or facilities on 
the site that qualified as “existing customers” of Cherryland 
when Great Wolf acquired it; and (2) whether a “customer” 
was “already receiving service” when Great Wolf purchased 
the property, within the meaning of MCL 124.3(2).

HMO May Not Require a Minimum Premium Contribution from the 
Employer as a Condition to Issuing a Health Plan

The case of Priority Health v Comm of the Office of Finan-
cial & Insurance Services, ___ Mich App ___; ___ NW2d 
___; 2009 WL 1449056, issued May 21, 2009 (Docket No. 
278373) stemmed from Priority Health’s request for a ruling 
from the Commissioner of the OFIS regarding its authority 
to refuse to issue coverage under the Small Employer Group 
Health Coverage Act unless the employer contributed either 
75 percent of the single premium amount or 50 percent of 
the total premium amount. The Commissioner concluded 
that the Michigan Small Employer Group Health Coverage 
Act did not allow such a minimum contribution requirement 
in agreements between health maintenance organizations 
(HMOs) like Priority Health and small employers. Priority 
Health appealed to the circuit court, which upheld the Com-
missioner’s ruling. 

The Court of Appeals affirmed. The Court’s decision 
turned on its interpretation of MCL 500.3707(1). That 
statute states that a “small employer shall issue any health 
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benefit plan to any small employer that applied for the plan 
and agrees to make the required premium payments and to 
satisfy the other reasonable provisions of the health benefit 
plan not inconsistent with this chapter.” The Court explained 
that the statute’s definition of “premium,” coupled with the 
common and statutory definitions, establish that the use of 
the word “premium” must mean all money paid. It stated 
that the statute’s plain language does not explicitly authorize 
an HMO to impose minimum contribution requirements. 
Rather, it merely legislates that all money paid be considered 
part of the premium. Moreover, the Court noted that, “mini-
mum contribution requirements” is a term of art. The Court 
refused to interpret the statute as implicitly including that 
term of art, adding that a court should not assume that the 
use of one word or phrase over a term of art was inadvertent. 

The Court next rejected Priority Health’s related argu-
ment. That argument concerned MCL 500.3707(1)’s man-
date that Priority Health issue a plan to any employer that 
applies for the plan, agrees to make the required premium 
payments, and agrees “to satisfy the other reasonable provi-
sions of the health benefit not inconsistent with” Chapter 37. 
The Court found that failure to pay minimum contribution 
requirements was not listed among the six specific grounds 
for an insurer’s nonrenewal of a health benefit plan, so failure 
to pay such a contribution cannot be a basis to not renew 
a plan. Relying on the doctrine of “express mention of one 
thing generally implies the exclusion of other similar things 
that were not mentioned,” the Court determined that the 
Legislature must have intended to exclude from the list of 
reasons for which an insurer need not renew a health plan 
situations involving nonrenewal for failure to pay minimum 
contribution requirements. For these reasons, the Court 
concluded that Priority Health may not require minimum 
contribution requirements. 

Sixth Circuit Court of Appeals – Published Decisions

Court Upholds DEA’s Revocation of Doctor’s License for Improper 
Prescriptions  Against Due Process Challenge

The Sixth Circuit Court of Appeals decision in Volkman v 
US Drug Enforcement Administration, 567 F3d 213 (6th Cir. 
2009), decided June 3, 2009, arose from a DEA investigation 
of a doctor. The investigation concerned the doctor’s practice 
of prescribing large amounts of controlled substances to vari-
ous patients, including former patients of a doctor convicted 
of drug trafficking. After the DEA raided the doctor’s clinic, 
it issued an order to show cause, informing him that his li-

cense to distribute controlled substances would be suspended 
immediately. The next day, the doctor asked for an expedited 
hearing and full access to his records. He later applied to 
renew his DEA registration. 

The ALJ recommended revoking the doctor’s license. The 
DEA Deputy Administrator agreed, and denied the doctor’s 
request to renew his DEA registration to dispense controlled 
substances. 

The Sixth Circuit Court of Appeals affirmed. It first held 
that there were no due process violations. It found unper-
suasive the doctor’s argument that a due process violation 
occurred when the DEA presented evidence at the hearing 
that exceeded the scope of the show cause order by includ-
ing evidence on patients that the DEA previously indicated 
it would not rely on. The Court found the argument baseless 
for a few reasons: (1) the ALJ adjourned the hearing for one 
month to allow the doctor additional preparation time; (2) 
the ALJ allowed the doctor to defer his cross-examination 
regarding those patient cases until the hearing resumed; and 
(3) the ALJ explicitly stated that her ultimate decision did 
not rely on any portion of the challenged evidence. 

The Court next rejected the doctor’s claim that the DEA’s 
actions improperly dictated his practice of medicine. As the 
Court explained, the DEA acted in the public’s interest and 
consistent with the Controlled Substances Act’s bar against 
providing drugs to patients who crave them for illegal uses. 
The Court added that its decision was consistent with its 
previous holdings that Congress may regulate the medi-
cal profession, including barring doctors from using their 
prescription-writing powers as a means to engage in illicit 
drug dealing and trafficking. For those reasons, the Court 
upheld the decision below. 

Mine Act Does Not Require the Secretary of Labor to Promulgate 
New Air Quality Rules; Failure to Exhaust Doctrine Applies to 

Review of Agency Inaction 

In In Re Howard, 570 F3d 752 (6th Cir. 2009), issued 
July 6, 2009, the plaintiff coal miner sought a writ of man-
damus directing the Secretary of Labor to promulgate new 
rules to lower limits for the amount of silica and dust allowed 
in the air in mines. The plaintiff argued that the Secretary’s 
failure to promulgate lower limits forced him to work in a 
dangerous and unhealthy work environment. The Court 
rejected the claim and dismissed the case.

The Court first held that the plaintiff failed to show a 
clear legal duty by the Secretary to promulgate new rules. It 
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noted that the federal Mine Safety & Health Act authorized 
the Secretary to promulgate mandatory air quality standards 
for mines, and that the Secretary had promulgated initial air 
quality rules under that Act. Although the Secretary had not 
promulgated new rules under the Act, the Court explained 
that the Act does not require the Secretary to do so – once 
the initial rules were promulgated, issuance of new standards 
is a discretionary matter. 

The Court also rejected the plaintiff’s claim that the fail-
ure to exhaust administrative remedies doctrine did not apply 
to challenges over agency inaction. The Court stated that its 
jurisdiction necessarily included review of an agency’s action 
and inaction, reasoning that to hold otherwise would allow 
agencies to delay resolution of a challenge by never providing 
a final decision. As a result, the Court added that the doc-
trine of failure to exhaust administrative remedies must also 
apply to the Court’s review of an agency’s inaction or inde-
cision. Further, the Court added, applying the doctrine to 
agency inaction challenges is consistent with the principle of 
deferring to an agency’s expertise. Had the plaintiff pursued 
administrative remedies, the Court noted, he would have 
provided the Secretary an opportunity to explain the reasons 
for not promulgating new standards and would have created 
a record to facilitate judicial review of Howard’s demand for 
new standards. Absent that, his claim failed under the doc-
trine. For these reasons, the Court concluded that the claim 
must be dismissed under the exhaustion doctrine.

Michigan Court of Appeals – Unpublished Decision

Challenge to Liquor Control Commission Decision through a 
Superintending Control Claim Properly Dismissed – Wrong Appeal 

Method Used

In Poota v Michigan Liquor Control Comm et al, unpub-
lished opinion per curiam of the Court of Appeals, issued 
June 30, 2009 (Docket No. 285836), the Michigan Court of 
Appeals affirmed the trial court’s decision that Wixom Food 
Market’s decision to challenge a Michigan Liquor Control 
Commission’s (“LCC”) decision by way of a superintending 
control complaint – rather than a circuit court appeal – was 
improper.

The case arose when the LCC denied Wixom’s request for 
a Specially Designated Distributor License (the “License”). 
Following that denial, Wixom filed a superintending con-
trol complaint in circuit court. The trial court dismissed the 
complaint.

The Court of Appeals affirmed. It first explained that the 
complaint failed, because Wixom could not show that it was 
otherwise without an adequate legal remedy, a requirement 
for a superintending control complaint. Although Wixom as-
serted that the circuit court appeal was not an adequate legal 

remedy given that courts greatly defer to an agency’s decision 
and interpretation of its rules, the Court disagreed. It then 
explained that a circuit court appeal was an adequate legal 
remedy, since such an appeal could have provided adequate 
relief if the LCC had indeed violated its own rules. Since 
Wixom failed to meet the requirements for superintending 
control, its claim was properly dismissed. 

Endnotes

1 Ronald D. Richards, Jr. is a shareholder with the law firm 
of Foster, Swift, Collins & Smith, P.C. His practice includes 
handling administrative law matters before the Michigan 
Public Service Commission and other agencies on behalf 
of a wide variety of clients. He is a regular contributor to 
the Administrative Law Journal.

Announcements
State Bar of Michigan Annual Meeting 

Administrative Law Section Meeting and Program 
on September 16, 2009 

The State Bar of Michigan’s Annual Meeting is being held 
from September 16-18, 2009 at the Hyatt Regency, 600 Town 
Center Drive, Dearborn, Michigan. The Administrative Law 
Section’s annual Business Meeting is on Wednesday, Septem-
ber 16th from 1 p.m. to 2 p.m. with a Program to follow from 
2:30 p.m. to 4 p.m. This year, our featured speaker is Michigan 
Court of Appeals Judge William Whitbeck who will present: 
“The Golden Minute and a Half: Arguing to the Bench.” You 
can register online at http://www.michbar.org/annualmeeting.cfm. 
Attendance is free for this event, so don’t miss out!

Nominations Needed for 2009-2010 Administrative Law
Section Council Members

Administrative Law Section Chair-elect Michael Watza 
is currently accepting nominations for Administrative Law 
Section council members for 2009-2010. There are a total of 
12 council members. All council members must be members 
of the Administrative Law Section. There are four vacancies 
for three-year terms expiring in 2012. You may submit your 
nominations to Mr. Watza by contacting him at Kitch Dru-
tchas Wagner Valitutti & Sherbrook,1 Woodward Ave., Ste. 
2400, Detroit, MI 48226; Phone: (313) 965-7983; Fax: 
(313) 965-7403; e-mail: mike.watza@kitch.com. Council 
member elections will take place at the Administrative Law 
Section’s Business Meeting on September 16, 2009, at 
1:00 p.m., during the State Bar of Michigan’s Annual Meet-
ing at the Hyatt Regency in Dearborn.

http://www.michbar.org/annualmeeting.cfm
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