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Let’s say you’ve successfully litigated a case at a Michigan administrative agency. So success-
ful, in fact and law, that the agency’s order and governing statute say you get to collect attor-
ney fees and costs on behalf of your victorious client. You look to the agency’s practice rules 
to determine what procedure to follow to reap your reward. After all, the Michigan Adminis-
trative Procedures Act2 provides that agencies are to promulgate rules on the procedures they 
follow. Where else would you expect to fi nd them? To your surprise, you fi nd no mention at 
all of attorney fees. What do you do? 

You are a potential new entrant into the local telecommunications marketplace in Michi-
gan. You’ve been negotiating a contract with an existing local provider, and you now need to 
fi le a petition for arbitration at the administrative agency that handles such matters. You look 
to the agency’s practice rules to determine what procedure to follow to prosecute your arbitra-
tion request. To your surprise, you fi nd no mention at all of arbitration. What are you to do? 

You receive an order from an administrative agency that will put your client out of busi-
ness. Appeals of such orders lie not with a trial court but with the court of appeals. You need a 
stay of the decision, but the court rules say this: “A motion for . . . a stay pending appeal may 
not be fi led in the court of appeals unless such a motion was decided by the trial court.”3 You 
fi le a motion for stay with the agency; weeks later it issues its decision on the motion and says 
this: Our rules don’t provide for such motions. Do you need to double check your malpractice 
insurance coverage? 

Lest it be thought such questions are merely academic in nature, these three examples 
refl ect real experience. In each instance, the end result was the same: Th e regulatory agency 
put in place a set of procedures or rules, or did not have a necessary rule in place, and would 
appear to have fallen short of the requisite APA rulemaking process. In each, the agency had 
good and suffi  cient policy reasons for its course of action. Th e question remains, though, as to 
whether such course fulfi lled the letter or intent of the APA. 

Th is article examines these three cases in an attempt to encourage enlightened dialogue 
about the continuing need for updated agency rulemaking. It does not mean to suggest that 
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every question of statutory interpretation, and every question of agency procedure, can or 
should be anticipated through rules. Nor does it seek to criticize any individual. 

Section 33(2) of the APA provides: “An agency shall promulgate rules prescribing its pro-
cedures available to the public . . . .” 4 Sections 34 through 61 spell out the process by which 
promulgation occurs. In brief, rules can only be adopted in accordance with the mechanism 
specifi ed in the APA. Th ey cannot be adopted by an agency without involvement of the State 
Offi  ce of Administrative Hearings and Rules, the legislature’s Joint Committee on Administra-
tive Rules (long known as “JCAR”), the Legislative Service Bureau, and the Secretary of State. 
Th ey must be adopted only after the agency has followed requirements for notice and an op-
portunity for comment from the public. Th e APA authorizes the issuance of emergency rules 
without compliance with the full rulemaking mechanism, but it limits the circumstances in 
which this can occur and their duration. A guideline cannot supplant a rule or circumvent the 
rulemaking process. Th e outcome reached via a contested case is not the same as the end result 
of rulemaking. 

Recent judicial decisions have sought to clarify what may appear to be confl icting or over-
lapping procedural methods for Michigan administrative agencies to adopt policy. In Detroit 
Edison Co v Public Service Comm,5 the Supreme Court issued an order that stated: “[T]he 
court of appeals erroneously concluded that a generally applicable industry code of conduct 
may be promulgated through a contested case proceeding. Th e conclusion by the court of ap-
peals . . . is contrary to MCL §§ 24.203(3) and 24.207 as well as existing case law . . . .”6 

What do these two statutory sections say? MCL 24.203(3) is the APA defi nition of “con-
tested case.”7 MCL 24.207 is the APA defi nition of “rule.”8 Th e Supreme Court apparently 
regarded the issuance of a “generally applicable industry code” to be tantamount to an “in-
struction of general applicability.” As such, the “code” was a “rule” and thus required adoption 
under the APA’s rulemaking mechanism, rather than adoption in a “contested case.” 

Th e Court’s order mentioned confl ict with case law, and it cited its own precedent, Detroit 
Base Coalition for the Human Rights of the Handicapped v Dep’t of Social Services,9 and a court 
of appeals decision, Michigan Electric & Gas Assoc v Public Service Comm.10 In the latter, the 
court of appeals struck down “guidelines” issued in a contested case proceeding.11 Th e decision 
distinguished between the “typical contested case” in which an “individual named party and a 
disputed set of facts” face “an agency order that adjudicates the specifi c factual dispute” and a 
rulemaking. It eff ectively held that the agency policy was “invalid because it was not promul-
gated as a rule under the APA.”12 

With this as background, now to the three cases mentioned earlier.

In Canales v LCI Int’l Telecom Corp13 and Worldcom Technologies, Inc v Ameritech Michi-
gan,14 the Michigan Public Service Commission addressed several issues regarding the reim-
bursement of attorney fees under Sections 209 and 506 of the Michigan Telecommunications 
Act.15 In Canales, the Commission determined that in-house attorney fees were compensable 
under the MTA.16 In Worldcom, the Commission directed how parties should proceed to 
resolve disputes that arise following an order directing a nonprevailing party to reimburse at-
torney fees and costs of a prevailing party. Th e agency directed a certain procedure for the two 
parties in the case to follow and, of relevance to this article, went on to make this statement: 

In future proceedings, within 28 days of a Commission order awarding attorney fees 
and costs, the prevailing party shall fi le a detailed bill of costs and all required sup-
porting documentation and affi  davits and shall serve it on the nonprevailing party 
from which reimbursement has been ordered. Within 14 days of the fi ling and service 
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of the bill of costs, the nonprevailing party shall pay 
all amounts that it does not dispute and shall fi le 
objections to any amount that it does dispute. Th e 
nonprevailing party’s fi ling of objections shall be ac-
companied by proof of payment of the amount not 
in dispute. Further, in the event that the nonpre-
vailing party objects to the reasonableness of either 
the opposing attorney’s hourly rate or the reason-
ableness of a specifi c cost item, the nonprevailing 
party shall state its opinion regarding what would 
be a reasonable hourly rate or reasonable cost for the 
disputed items and include proof of payment of the 
disputed items at the rate considered reasonable by 
the nonprevailing party. 

Within 14 days of the nonprevailing party’s fi ling 
of its statement of objections, the prevailing party 
shall fi le a response indicating its position on the 
disputed issues. If the nonprevailing party’s objec-
tion concerns a reasonable request for clarifi cation 
or more information regarding a particular item or 
items, then the prevailing party shall provide the 
clarifi cation or additional information.1 

________________________
1 A request for clarifi cation or more information 
should be limited to eliciting a reasonable amount 
of additional supporting data or documentation. 
Requests for clarifi cation or more information that 
are designed to require the preparation of volumi-
nous responses are not acceptable. Future litigants 
would be well advised to heed the Commission’s 
handling of Ameritech Michigan’s fourth and fi fth 
objections in this proceeding.

________________________

Failure of the prevailing party to provide such clari-
fi cation or additional information in a timely man-
ner shall be considered a waiver of any further claim 
with regard to that item or items. Failure of the pre-
vailing party to respond to a nonprevailing party’s 
objections in a timely manner shall be considered a 
waiver of the prevailing party’s right to reimburse-
ment for the amounts in dispute. In the event that 
a dispute remains after the parties have made the 
required fi lings, the dispute shall be decided by the 
ALJ who presided over the proceedings, in an expe-
ditious manner and without further proceedings un-
less an additional hearing is deemed necessary. Th e 
Commission desires to avoid a further escalation of 
proceedings that would unnecessarily increase the 
legal expenses of the parties. [17]

Presumably, the agency was not merely instructing the 
parties involved in the case as to how their future attorney 
fee disputes should be handled. In practice, other par-
ties—thanks to the familiarity of their counsel with these 
directives—have followed the procedure. Th e MPSC Rules 
of Practice and Procedure, last amended in 1992, contain no 
provisions regarding this subject.18 

Th e context of the second instance can best be summa-
rized by the agency itself: 

On July 16, 1996, the Commission issued an order 
in Case No. U-11134 establishing procedures for 
the arbitration of interconnection agreements pur-
suant to Section 252 of the Federal Telecommuni-
cations Act of 1996 . . . . In addition to the respon-
sibilities for arbitration under the federal Act, the 
Commission is also entrusted with implementing 
mediation requirements under certain amendments 
to the Michigan Telecommunications Act . . . and 
the Metropolitan Extension Telecommunications 
Rights-of-Way Oversight Act . . . . [19]

Nearly eight years after this statement, nine years after the 
fi rst major revisions to the MTA, four years after the second, 
and two years after passage of the “METRO Act”, the agency 
reviewed its arbitration and mediation procedures and, after 
notice and comment, decided to leave them unchanged. 
Th e rationale: “[Th ese procedures] have been working very 
eff ectively since 1996, and the Commission sees no reason to 
modify any aspects of the procedures other than allowing for 
the use of non-staff  arbitrators and mediators . . . .”20 Only 
one party had commented in response to the opportunity. 

Two aspects of this administrative decisionmaking are of 
relevance here. One argument against compliance with the 
rather involved APA rulemaking is that it can give partici-
pants an ability to block agency action that should otherwise 
occur. Th us, the argument would go, the action here in 
adopting and modifying practices and procedures, already 
covered by administrative rules, ought to be sustained so that 
good policy can go forward. Th e other is that these proce-
dures were originally adopted in 1996 because the agency 
found “insuffi  cient time to develop an arbitration process 
through rulemaking.”21 Are these procedures actually rule-
like? Th e reader can be the judge: “Th e party requesting 
arbitration shall fi le a request with the Commission and serve 
it on the other party;” “Th e other party shall fi le its response 
within 25 days;” “[Th e parties] will not have a right to con-
duct discovery;” and so on.22

Th e fi nal instance is reminiscent of the movie “Catch 22.” 
As noted above, the Michigan Court Rules specify that a stay 
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motion does not lie in the fi rst instance with the court of ap-
peals. A stay must fi rst be sought from the lower tribunal. In 
AT&T Communications of Michigan, Inc v Ameritech Michi-
gan,23 the agency issued a fi nal order ordering the respondent 
to refund monies paid to customers under a certain tariff  and 
to revise the tariff  going forward.24 Th e respondent fi led a 
“Motion for Stay Pending Appeal and to Set Amount of Stay 
Bond and Motion for Emergency and Immediate Consider-
ation” two days later, alleging irreparable harm from compli-
ance with the order. A week later, the agency denied the stay 
motion, stating:

Rule 335 of the Commission’s Rules of Practice and 
Procedure, 1992 ACCS, R 460.17335, does not 
provide for such motions. Rule 335, by its terms, 
applies to motions fi led “in a pending proceed-
ing.” With issuance of the fi nal order on October 
26, 1998, this case was no longer pending. Th e 
motion should, therefore, be dismissed. Ameritech 
Michigan remains free to seek rehearing of the order 
upon compliance with Rule 403, 1992 AACS, R 
460.17403. [25]

Accordingly, the agency “dismissed”—rather than “de-
nied”—the motion for stay.26

One can be amused by an administrative agency’s reli-
ance on the absence of a rule on point and determination 
that a motion is misfi led since, it found, the case was over. 
Th e citation to a rule on rehearing provides a litigant cold 
comfort when noncompliance can bring sanctions,27 and 
the agency’s rules do not specify a time period for a decision 
on such a motion.

Th is article intends to stimulate a constructive dialogue 
about the continuing need for agency rulemaking to keep 
pace with changes in its governing laws, practices, and proce-
dures.28 Rules that are published and discoverable are obvi-
ously much preferable to procedures announced in an order 
in an individual matter. Much as the rulemaking process 
may not be as easy for an agency to follow as issuing an order 
or directive, it is the mechanism prescribed by the legisla-
ture. And, as black letter law states, administrative agencies 
derive their power from the statutes enacted by those who 
are elected; they have no common-law, inherent power or 
authority.29 Creatures of statute, rather than self-established, 
they should not put themselves in a position to suff er from 
an accusation such as this: “He is a self-made man, and wor-
ships his creator.”30  

Endnotes

1  Th e views herein are solely those of the author.

2  MCL 24.201 et seq.

3  MCR 7.209(A)(2).

4  MCL 24.233(2).

5  472 Mich 897; 695 NW2d 336 (2005).

6  Id. at 898.

7  “[A] proceeding, including rate-making, price-fi xing, and 
licensing, in which a determination of the legal rights, duties, 
or privileges of a named party is required by law to be made by 
an agency after an opportunity for an evidentiary hearing.”

8  “[A]n agency regulation, statement, standard, policy, ruling, or 
instruction of general applicability that implements or applies 
law enforced or administered by the agency, or that prescribes 
the organization, procedure, or practice of the agency, including 
the amendment, suspension, or rescission of the law enforced or 
administered by the agency.”

9  431 Mich 172; 428 NW2d 335 (1988).

10  252 Mich App 254; 652 NW2d 1 (2002).

11  Id. at 268.

12  Id.

13  Case No. U-12031.

14  Case No. U-12072.

15  MCL 484.2209, 484.2506.

16  Order, Case No. U-12031 (August 31, 2000), at 3.

17  Order, Case No. U-12072 (August 31, 2000), at 9-10.

18  See 1999 AC, R 460.17101 et seq.

19  Order, Case No. U-13774 (May 18, 2004), at 1.

20  Id. at 2.

21  Order, Case No. U-11134 (July 16, 1996), at 1.

22  Id. at 2.

23  Case No. U-11660.

24  Order, Case No. U-11660 (October 26, 1998), at 34-35.

25  Order, Case No. U-11660 (November 5, 1998), at 1.

26  Id. at 2, 3.

27  Th is agency has stated that a petition for rehearing does not 
stay the requirement for compliance, even if rehearing would 
obviate the need for compliance.

28  Other examples could be added, such as the mechanism for 
fi ling briefs amicus curiae or for noticing up a motion that must 
be decided by the agency, rather than an ALJ.

29  Michigan Electric & Gas, 252 Mich App at 263.

30  Attributed to John Bright regarding British Prime Minister 
Benjamin Disraeli.
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On June 6, 2007, the Michigan Supreme Court in Liss v 
Lewiston-Richards, Inc,2 considered the reach of the exemp-
tion contained within the Michigan Consumer Protection 
Act (the “MCPA”) for a “transaction or conduct specifi cally 
authorized under laws administered by a regulatory board 
or offi  cer acting under statutory authority of this state or 
the United States.”3 In doing so, the Court overruled the 
decisions of the Michigan Court of Appeals in Hartman & 
Eichhorn Bldg Co, Inc v Dailey,4 and Forton v Laszar5 only to 
the extent that the prior decisions weakened the scope of the 
exemption and opened the door to litigation against resi-
dential home builders based upon violations of the MCPA. 
Citing its previous decision in Smith v Globe Life Ins Co,6 the 
Liss Court held that, “residential home builders are exempt 
from the MCPA because the general transaction of residential 
home building, including contracting to perform such trans-
action, is “specifi cally authorized” by the Michigan Occupa-
tional Code (the “MOC”), MCL 339.101 et seq.”7 

Th e homeowners in Liss contracted with the builder for 
the construction and sale of a new home and alleged breach 
of warranty, breach of contract and violations of the MCPA 
in that the builder failed to complete the home within 
the agreed-upon time frame and failed to construct it in a 
workman-like manner. Th e builder responded at the lower 
court, in part, that the transaction involved residential home 
building, an exempt transaction under the MCPA. However, 
the lower court, bound by the court of appeals’ decision in 
Hartman, supra, denied the builder’s motion for summary 
disposition, and the builder fi led dual applications for leave 
to appeal before the court of appeals and the Supreme Court. 
Th e Supreme Court granted what is considered the defen-
dants’ “bypass application.”8

Similarly, the homeowners in Hartman, supra contracted 
with the builder for an addition to their home. After prob-
lems arose during construction, the homeowners stopped 
paying the builder, and the builder commenced an action in 
circuit court based upon breach of contract, unjust enrich-
ment and seeking foreclosure on a construction lien. Th e 
homeowners counter-complained, alleging breach of con-
tract, negligence, slander of title, fraud, and violations of 

the MCPA, among other claims, against both the corporate 
builder and its owner individually. Th e trial court dismissed 
the corporate owner on the premise that he could bear no 
individual liability for the actions of the corporation. In 
reversing the trial court by holding that the corporate owner/
offi  cer, together with the corporate entity, could be held 
individually liable for torts he personally commits, the court 
of appeals in Hartman also found the MCPA exemption 
inapplicable to residential builders based upon the holding in 
Forton, supra.9 Th e Supreme Court combined the Hartman 
and Liss cases on appeal.10

Th e Liss Court explained that the Hartman Court errone-
ously relied upon what it considered precedent in Forton, 
supra. In Forton, supra, the court of appeals found that the 
practice of residential home building could fall within the 
broad defi nition of “trade or commerce” covered by the 
MCPA, but in its concurrence, the court of appeals noted 
that the builder in that case did not preserve the issue of the 
applicability of the MCPA exemption.11 Th e Hartman Court 
stated only that, “[w]hile we question the wisdom of either 
Smith or Forton, we are bound by MCR 7.215(J)(1) to apply 
Forton and hold Hartman accountable under the MCPA.”12 
Th e Liss Court concluded that the Forton panel did not spe-
cifi cally decide this issue.13 It also pointed to several unpub-
lished court of appeals opinions issued between the decisions 
in Forton and Hartman that relied upon Smith, supra in 
fi nding residential home builders exempt from the reach of 
the MCPA.14

Further, the Liss Court indicated that the Smith Court 
focused the inquiry on “whether the transaction at issue, not 
the alleged misconduct, is ‘specifi cally authorized [emphasis 
in original.]’”15 For example, in Attorney General v Diamond 
Mortgage Co,16 a real estate broker with a license regulated by 
the State was accused of wrongdoing in connection mortgage 
loan services it provided. Th e Court rejected the defendant’s 
assertion of the MCPA exemption, because “‘‘a real estate 
broker’s license is not specifi c authority for all the conduct 
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and transactions of the [defendant’s mortgage writing] busi-
ness.’”17 Th e Liss Court reasoned that, “the relevant inquiry 
‘is whether the general transaction is specifi cally authorized 
by law, regardless of whether the specifi c misconduct alleged 
is prohibited.’”18 

Th e Court further reasoned that the “general conduct” in 
this case is “residential home building,” and that the Residen-
tial Builders’ and Maintenance and Alteration Contractors’ 
Board regulates the profession under the MOC and relevant 
administrative rules.19 Th e practice of “contracting to build 
a residential home is ‘specifi cally authorized’ by law[,]” given 
the MOC’s defi nition of a “residential builder” as:

a person engaged in the construction of a residential 
structure or a combination residential and commer-
cial structure who, for a fi xed sum, price, fee, percent-
age, valuable consideration, or other compensation, 
other than wages for personal labor only, undertakes 
with another or off ers to undertake or purports to 
have the capacity to undertake with another for the 
erection, construction, replacement, repair, altera-
tion, or an addition to, subtraction from, improve-
ment, wrecking of, or demolition of, a residential 
structure or combination residential and commer-
cial structure [emphasis in original]; . . . .20

Th e Court contrasted the activity in Diamond (mort-
gage writing—an activity not specifi cally authorized by the 
MOC with respect to real estate brokers) with the activity 
in Liss (residential home building—an activity specifi cally 
authorized by the MOC within its defi nition of a “residen-
tial builder.”)21

Supreme Court: Residential . . .
Continued from page 1

Citing the limited exceptions where a non-licensed resi-
dential builder may engage in practices that may fall within 
the above defi nition of “residential builder,”22 the Court held 
that, in most instances, “contracting to build a residential 
home is a transaction ‘specifi cally authorized’ under the 
MOC, subject to the administration of the Residential Build-
ers’ and Maintenance and Alteration Contractors’ Board.”23 
Th e Court also held that, “the MCPA exemption applies to 
residential home builders who engage in the type of activi-
ties that defi ne a residential home builder, which activities 
are permitted by the MOC to be performed only by licensed 
residential home builders. . . Forming an agreement to build 
a home is the essence of a residential home builder’s activ-
ity that is specifi cally authorized by law.”24 Th erefore, the 
holdings in Smith and Diamond remain undisturbed and 
determine whether an activity is exempted under Section 
904(1)(a) of the MCPA. More specifi cally, licensed residen-
tial home builders engaged in the activities found within the 
MOC defi nition of a “residential builder” are exempt from 
the reach of the MCPA under most circumstances.  

Endnotes

1 Th e views herein are solely those of the author. Ms. Breitmeyer 
is an administrative law specialist for the Department of Labor 
& Economic Growth, Bureau of Commercial Services, Enforce-
ment Division. In that capacity, she prosecutes individuals 
and corporations subject to the Michigan Occupational Code, 
including residential builders.

2 478 Mich 203; 732 NW2d 514 (2007).

3 MCL 445.904(1)(a).

Reappearance of This Publication

After a regrettable absence, the Administrative Law Journal (formerly Quarterly) is resuming publication. 
Th e Section is planning to publish the Journal at least three times a year, and is anxious to hear from mem-
bers with suggestions for future articles, regular columns, formatting, or any improvement. Also, the Section 
is hoping to publish annually or semi-annually a review of recent cases of interest to the membership. If you 
are willing to help work on that review, please let us know. See the “submissions” solicitation on page 10 for 
contact information. Remember, if you are practicing in the area of administrative law, you likely have a case 
story or a concern that would be of interest to the Section membership, and one good way to share that story 
or concern is by sending something to the Journal for publication. You need not write a formal law-review-
style article to make a valuable contribution to this publication.

Th e deadline for submissions for the next issue is October 1, 2007.
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4 266 Mich App 545; 701 NW2d 749 (2005). Th e Court grant-
ed the builder’s application for leave to appeal the court of ap-
peals decision and ordered that the case be argued together with 
the Liss case. Hartman & Eichhorn Bldg Co, Inc v Dailey, 474 
Mich 1132; 712 NW2d 724 (May 4, 2006). However, because 
the third-party defendant/appellant and owner of Hartman & 
Eichhorn Building Company, Inc., Jeff rey R. Hartman, failed 
to raise the MCPA exemption issue in his fi rst responsive plead-
ing, the Court found that the issue was not properly before it 
and remanded the case to the Oakland County Circuit Court 
for further proceedings consistent with its decision in Liss, su-
pra.. Hartman & Eichhorn Bldg Co, Inc v Dailey, 478 Mich 891; 
732 NW2d 108 (2007). Th e plaintiff /counter-defendant, Hart-
man & Eichhorn Building Company, Inc., fi led for bankruptcy 
protection while the matter was originally pending before the 
lower court.

5 239 Mich App 711; 609 NW2d 850 (2000).

6 460 Mich 446, 465; 597 NW2d 28 (1999).

7 Liss, supra at 206.

8 Id at 207.

9 Hartman, supra at 552.

10 Hartman & Eichhorn Bldg Co, Inc v Dailey, 474 Mich 1132; 
712 NW2d 724 (May 4, 2006).

Th e Section met on June 14, 2007, at the University of 
Detroit Mercy School of Law to hear presentations on the 
Michigan Public Service Commission, the Michigan Free-
dom of Information Act, the Michigan Supreme Court, Ap-
pellate Rights in Administrative Cases, and Building a Better 
Administrative Law Section.

Th e MPSC session was led off  by Robert Kehres, Direc-
tor of the Commission’s Regulatory Aff airs Division, who 
discussed rules activity at the Commission along with other 
administrative matters. He was followed by Pat Poli, who 
discussed the 21st Century Energy Plan developed by former 
chairman Peter Lark, now general manager at the Lansing 
Board of Water and Light, and by Orjiakor Isiogu, director of 
the Telecommunications Division, who made a presentation 
on recent developments involving video franchising under 
2006 PA 480.

Th e FOIA session involved a presentation by Tom 
Quasarano, assistant attorney general in the Opinions 
and Municipal Aff airs Division of the Michigan Attorney 
General’s offi  ce, who discussed procedures under the Act 

Report on Spring Program

11 Liss, supra at 211.

12 Hartman, supra at 553.

13 Liss, supra at 211.

14  Id at fn 31.

15  Id at 209 (citing Smith, supra at 464).

16  414 Mich 603; 327 NW2d 805 (1982).

17  Liss, supra at 209 (citing Diamond Mortgage, supra at 617).

18  Id at 210 (citing Smith, supra at 465).

19  Id at 213.

20  Id at 215 (citing MCL 339.2401(a)).

21  Id at 215.

22  For example, Section 2403 of the MOC lists nine exceptions 
to the licensing requirement, including where the homeowner 
performs his own construction work, where a builder works on 
one project with the aggregate price of labor and materials less 
than $600, or where a licensed electrical, plumbing, or mechan-
ical contractor performs only that work related to electrical, 
plumbing, or mechanical issues. MCL 339.2403.

23  Liss, supra at 215.

24  Id.

and issues arising from requests made to the various levels 
of government.

Th e Honorable Chief Justice Cliff ord W. Taylor, lunch 
speaker, discussed various little-known aspects of the Su-
preme Court’s practice and procedure and responded to 
questions from the audience on issues before the Court.

Th e Appellate Rights panel consisted of Max R. Hoff man, 
Jr. of Butzel Long PC, Louis J. Porter of Fried Porter PLLC, 
and Stephen J. Gobbo of the Compliance, Legal and FOIA 
Unit of the Michigan Department of Labor and Economic 
Growth. Th eir presentations dealt with issues pertaining to 
the standard of review by Michigan courts of administrative 
agency decisions.

Section Chairman Brian D. Devlin of the Michigan At-
torney General’s offi  ce wrapped up the program by discussing 
plans to carry on the work of the section. He announced the 
revival of this publication.

Th e day ended with a generously appointed reception in 
the sunlit UDM Atrium. 
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June 14, 2007 Meeting 

As reported elsewhere in this issue, this year’s annual 
spring meeting brought our section members together to dis-
cuss the varied subjects that interest us, just as it always does. 
What distinguished this year’s meeting from recent, similar 
gatherings was its setting in the city of Detroit at the Univer-
sity of Detroit Mercy School of Law. 

We were pleased by the participation of section members 
who have not always been able to attend recent Lasing-based 
functions, and we enjoyed the dynamic atmosphere of the 
revitalized city and the law school.

Chairperson Report

Th e State Bar will hold its 72nd Annual Meeting in con-
junction with the ICLE Solo and Small Firm Institute from 
September 26-28 at the DeVos Place and Amway Grand 
Plaza Hotel in Grand Rapids. Further information about 
the annual meeting can be found at http://www.michbar.
org/annualmeeting.cfm. 

Annual Meeting and Election Notice

In accord with section bylaws, an election to fi ll council 
vacancies will be held during the section business meeting be-
ginning at 9:00 a.m. on Th ursday, September 27, 2007. Th e 
section’s meeting will take place at the State Bar of Michigan’s 
Annual Meeting in the DeVos Place/Amway Grand Hotel, 
Grand Rapids.

Th ere are four council seats up for election with a term 
beginning the close of the annual meeting and ending in 
2010. Th ere is also one council seat with a partial term end-
ing at the end of the 2008 annual meeting. 

A nominee must be a current member of the section 
and should provide the following information no later than 
Monday, September 17, 2007 for the Elections Committee 
to consider in preparing ballot information:

Name and P-Number:
Mailing Address, City, State, zip code:
Telephone:
E-mail:

Administrative Law Journal

For years, the Administrative Law Section’s quarterly 
report of cases and commentary brought timely information 
and a unifying perspective to our members. Understandably, 
when publication was suspended, long-time section members 
could not help but feel that a valuable resource had been lost. 

Accordingly, we should take considerable satisfaction in 
the return of the publication in its new, electronic format. 
On behalf of all members, let me express our appreciation to 
Jack Dempsey and everyone who participated in reviving the 
Administrative Law Journal. 

Brian D. Devlin, Chairman 

Upcoming Events

Brief biographical, employment, or other informa-
tion that the candidate believes would be helpful for ballot 
information (information may be edited if deemed exces-
sive). Also, please identify whether you are interested in a full 
three-year term ending 2010 or the partial, one-year term 
ending in 2008.

Candidates should send the above information so it 
is received by September 17 to the attention of Stephen 
J. Gobbo, Chair-Elect, by U.S. mail to P.O. Box 24222, 
Lansing, MI 48909 or E-Mail: sjgobbo@aol.com

Nominations will also be taken from the fl oor.

Immediately following the business meeting will be a 
panel program, “Update on Recent Administrative Law 
Issues and Decisions.” It is anticipated that there will be 
presentations on the following topics: Tobacco settlement 
litigation update (aff ecting State funding and programs); 
Federal Rule of Evidence 408 (evidence exclusion in crimi-
nal prosecutions except for conduct or statements made in 
compromise negotiations related to a public offi  ce or agency 
in its exercise of regulatory, investigative, or enforcement 
authority); the Michigan Supreme Court’s decision in Liss 
v Lewiston-Richards, Inc. (exemption contained within the 
Michigan Consumer Protection Act for a “transaction or 
conduct specifi cally authorized under laws administered by a 
regulatory board or offi  cer acting under statutory authority of 
this state or the United States.”) 
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In Memoriam
George Hogg, Jr., partner of the Detroit law fi rm of 

Fischer Franklin & Ford, passed away on June 27, 2007, at 
the age of 80. According to the published obituaries, he was 
the only son of predeceased Scottish parents, George and 
Mary Hogg. Mr. Hogg grew up and lived in the Detroit 
area all his life. He was a graduate of Cass Technical High 
School, the University of Michigan College of Engineering, 
and Wayne State University Law School, where he served as 
adjunct professor for some 40 years. He practiced at Fischer, 
Franklin, and Ford for 50 years. Mr. Hogg appeared before 
Michigan administrative agencies, most notably the Michi-
gan Public Service Commission. 

Submissions
Th e Administrative Law Journal welcomes unsolicited 

manuscripts, particularly those dealing with issues of law, 
government, and public policy in Michigan, and letters to 
the editor. Th ere is no average or expected length to sub-
missions.

Inquiries, information, suggestions, and items for pub-
lication can be directed to the Publications Committee: 
Jack Dempsey of Dickinson Wright PLLC (jdempsey@
dickinsonwright.com) and Kim Breitmeyer of the Michigan 
Department of Labor and Economic Growth (breitmeyerk@
michigan.gov).

Note on Publication
For posterity’s sake, it should be noted that the last edi-

tion of this publication carries the date of Fall 2002/Winter 
2003 and is edition number 28. Accordingly, this publication 
is denominated as Spring 2007 and edition number 29.

2007 SBM Board of Commissioners 
Election Results

Attorney Julie A. Sullivan of Kalamazoo emerged as the 
winner of the race to represent District F in the lone contest-
ed race in this year’s State Bar of Michigan Board of Com-
missioners elections. 

 Sullivan, who has practiced with Miller, Johnson, Snell 
& Cummiskey PLC since 1995, will serve Allegan, Ber-
rien, Calhoun, Cass, Kalamazoo, St. Joseph, and Van Buren 
counties. Her three-year term expires in September 2010. A 
member of a number SBM sections and committees since 
joining the Bar in 1992, she is in her second term on the 
Character and Fitness District F Committee. Sullivan is a 
past president of the Kalamazoo County Bar Association and 
a charter member of the Kalamazoo County Friend of the 
Court Committee, and has held multiple offi  ces within the 
Family Law Section and Kalamazoo County Bar Association.

Six attorneys won uncontested races for the 32-member 
Board of Commissioners. Th ey are: 

James N. Erhart of Petoskey in District A, which covers 
the entire Upper Peninsula and 24 counties in the north-
ern Lower Peninsula. Erhart is a shareholder in the fi rm 
of Stroup, Erhart and Lyons, P.C. in Petoskey. 

Bruce A. Courtade and Hon. William B. Murphy, both 
of Grand Rapids, in District C, which includes Clare, 
Gladwin, Isabella, Kent, Mecosta, Muskegon, Neway-
go, Oceana, Osceola, and Ottawa counties. Courtade 
is a shareholder with Rhoades McKee in Grand Rapids, 
and practices primarily litigation and construction law. 
Judge Murphy has been a Michigan Court of Appeals 
judge since 1988, serving the court as Pro Tem from 
1992-1996. 

Gregory L. Ulrich of Livonia in District H, which repre-
sents Lenawee, Monroe, and Wayne Counties. Ulrich is a 
partner with Livonia-based Cummings, McClorey, Davis 
and Acho PLC where he focuses on litigation, business, 
real estate, technology and governmental matters. 

Brian D. Einhorn of Southfi eld and Kurt E. Schnelz of 
Birmingham in District I, which covers Oakland Coun-
ty. Einhorn is a partner in Collins, Einhorn, Farrell and 
Ulanoff , PC where he focuses on liability and insurance 
issues. Schnelz is president and principal shareholder 
of Schnelz Wells, P.C. in Birmingham and he practices 
family law. 

•
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