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A. Introduction
In The Travelers Ins Co v The Detroit Edison Co, 465

Mich 185; 631 NW2d 733 (2001), the Michigan Supreme
Court issued an opinion signed by six justices with Justice
Weaver concurring. This opinion will be significant to lawyers
seeking redress of legal grievances in Michigan courts against
entities regulated by administrative agencies. The opinion
holds that the doctrine of primary jurisdiction is not an
affirmative defense subject to the requirements of MCR
2.116(C)(7), and it cedes more authority to administrative
agencies by expanding the primary jurisdiction doctrine. The
opinion will expand the nature and number of cases reviewed
by administrative agencies. Perhaps more importantly, it may
allow administrative agencies to adopt rules or regulations that
reduce or eliminate common law liabilities of those who are
regulated by administrative agencies.1

B. The Opinion
In Travelers Ins Co, Detroit Edison provided steam

heating power to customers. Because repairs were being

performed on one of its steam lines, Detroit Edison shut off
steam power to one of its customers. As a result, the
customer’s water pipes froze, and flood damage resulted. The
customer recovered costs from Travelers under an insurance
policy, and Travelers sued Detroit Edison for negligence and
breach of contract. After partial summary judgment was
granted against Travelers, after amendment of Travelers’
complaint, and seventeen months after the original complaint
was filed, Detroit Edison filed an answer to the amended
complaint. For the first time, Detroit Edison asserted the
doctrine of primary jurisdiction and argued that the Michigan
Public Service Commission (MPSC) had sole jurisdiction over
Travelers’ contract claim. The circuit court agreed with
Detroit Edison and dismissed Travelers’ contract claim. But,
the Michigan Court of Appeals reversed the circuit court and
ruled that Detroit Edison had waived its defense because
primary jurisdiction is an affirmative defense and was not
timely raised.

The Michigan Supreme Court’s opinion first describes the
doctrine of primary jurisdiction and its purpose. 465 Mich at
193-200. The opinion decides that the doctrine of primary
jurisdiction is not an affirmative defense that must be asserted
within the time allowed by MCR 2.116(C)(7). 465 Mich at
200-205. The opinion then concludes that the circuit court
correctly dismissed Travelers’ contract claim because the
proper forum was the MPSC. 465 Mich at 205-211.

This opinion includes some important rulings regarding
primary jurisdiction. First, the Court said that the doctrine of
primary jurisdiction is grounded in the separation of powers
doctrine. 465 Mich at 196. Second, the Court said that the
primary jurisdiction doctrine reflects practical concerns
regarding judicial respect for an agency’s legislatively
imposed regulatory duties. 465 Mich at 197, 199 & 204. Third,
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the Court said that a claim may be cognizable before a court,
but initial resolution of issues within the special competence or
superior knowledge of an administrative agency is required.
465 Mich at 197, 200, 203, 204, 205, 206 & 207. Fourth, the
Court said that the doctrine exists to promote consistent
application in resolving controversies of administrative law.
465 Mich at 199 & 208. Fifth, the Court said that the doctrine
can apply even when an administrative agency does not
possess exclusive jurisdiction. 465 Mich at 200-201. Sixth, the
Court said that the doctrine of primary jurisdiction does not
deprive a court of subject matter jurisdiction, and a court may
either retain jurisdiction and refer issues to an administrative
agency or dismiss a case when the parties would not be
unfairly disadvantaged.2  465 Mich at 207-208. Although the
Michigan Supreme Court’s opinion only affirms dismissal of
Travelers’ contract claim and although the opinion
acknowledges that claims sounding in tort are properly
brought before the circuit courts, the language of the opinion
seems to imply that tort claims against public utilities must also
be reviewed by the MPSC3 , which implies that other
administrative agencies must also review tort claims against
those engaged in activities regulated by an agency. 465 Mich
at 201-202.

C. The Common Law and Contract and Tort Claims
Let’s consider the consequences of the Supreme Court’s

opinion. Traditionally, courts have had jurisdiction over actions
by parties seeking redress for breach of a contract as well as
jurisdiction in tort over parties seeking redress for breaches of
other legal duties owed to them.

The essential elements of a contract are parties
competent to contract, a proper subject matter, a legal
consideration, mutuality of agreement, and mutuality of
obligation. McInerney v Detroit Trust Co, 279 Mich 42, 46;
271 NW 545 (1937). Courts have jurisdiction to review
contract disputes as actions at law, Stroud v Glover, 120
Mich App 258, 261; 327 NW2d 462 (1982), and Frank W
Lynch & Co v Flex Techs, Inc, 463 Mich 578, 586, n 4; 624
NW2d 180 (2001), and courts do not lose this subject matter
jurisdiction unless a constitutional provision or statute clearly
and unambiguously prohibits jurisdiction. Campbell v St John
Hospital, 434 Mich 608, 613-614; 455 NW2d 695 (1990).

A tort is a civil wrong or injury independent of contract.
Black’s Law Dictionary, Revised Fourth Edition (1968), p
1660. There are four elements required to prove a tort: (1) the
defendant must owe a legal duty to the defendant, (2) the
defendant must have breached that legal duty, (3) the plaintiff

The Travelers Ins Co v The Detroit Edison Co
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On June 5, 2000, the Customer Choice and Electricity
Reliability Act (the Act), 2000 PA 141 and 142, MCL 460.10
et seq., took effect. All three members of the Commission and
members of their staff were directly involved in drafting and
securing passage of the Act. The purpose of the Act is:

(a) To ensure that all retail customers in this state . .
. have a choice of electric suppliers.
(b) To allow and encourage the Michigan public
service commission to foster competition in this state
in the provision of electric supply and maintain
regulation of electric supply for customers who
continue to choose supply from incumbent electric
utilities.
(c) To encourage the development and construction
of merchant plants which will diversify the ownership
of electric generation in this state.
(d) To ensure that all persons in this state are afforded
safe, reliable electric power at a reasonable rate.
(e) To improve the opportunities for economic
development in this state and to promote financially
healthy and competitive utilities in this state.

MCL 460.10(2). The Act envisions that customers will
have a choice: continue to purchase generation services
bundled with distribution service from their traditional electric
utility or purchase generation services from an alternative
electric supplier while continuing to purchase distribution
service from their traditional electric utility.

The Act requires the Michigan Public Service
Commission to issue orders that allow all customers to choose
an alternative electric supplier no later than January 1, 2002,
MCL 460.10a(1), and repeatedly directs the Commission to
issue orders to implement the Act. The Act recognizes that the
Commission had previously issued orders establishing electric
customer choice programs (see, Cases Nos. U-11290, U-
10685 et al., and U-10840, among others) and declares those
orders to be in compliance with the Act. MCL 460.10(5).

The Commission acted immediately when the Act took
effect, and has continued to issue orders to implement the Act.
Most of the orders have been issued in the context of
contested cases under the Michigan Administrative
Procedures Act, MCL 24.201 et seq. The following is a

summary of the more significant orders that the Commission
has issued through June 6, 2002. The orders range in length
from a few pages to more than 40 pages with extensive
attachments, such as tariff sheets.

Initial Actions
Section 10d of the Act, MCL 460.10d, requires the

state’s two largest electric utilities to reduce their residential
rates by 5 percent and prohibits other rate changes for all
customers of those two utilities until December 31, 2003.
MCL 460.10d(1). Section 10d(2) of the Act, MCL 460.10d(2),
specifies when and under what conditions rates can increase
as of that date. (Rates for small commercial and industrial
customers cannot increase before January 1, 2005, and
residential rates cannot increase before January 1, 2006.)

The day the Act took effect, June 5, 2000, the Commission
issued an order requiring Consumers Energy Company
(Consumers Energy) and The Detroit Edison Company
(Detroit Edison) to file tariff sheets implementing the 5 percent
reduction for residential customers for bills rendered on and
after the effective date of the Act (Case No. U-12464).

Two weeks later, on June 19, 2000, the Commission
dismissed, as inconsistent with the rate freeze, five cases in
which changes to the rates of Consumers Energy or Detroit
Edison were at issue (Cases Nos. U-11495, U-11560, U-
11800-R, U-12121, and U-12366). The Commission
established a licensing procedure for alterative electric
suppliers (Case No. U-11915), reopened an on-going case in
which a customer education program was already under
development (Case No. U-12133), and required further
proceedings in an on-going case in which a code of conduct
was already under consideration (Case No. U-12134). The
Commission required Consumers Energy and Detroit Edison
to file revised tariffs to comply with the Act (Cases Nos. U-
12488 and U-12489), and required all other electric utilities to
file plans to permit their customers to choose alternative
electric suppliers no later than January 1, 2002 (Case No. U-
12464). The Commission solicited comments on proposed
electric distribution system performance standards (Case No.
U-12270), initiated a proceeding to establish standards for the
interconnection of merchant generating plants to transmission

By Robert B. Nelson and Bruce R. Maughan
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and distribution systems (Case No. U-12485), and solicited
proposals to implement the customer information and
environmental disclosure requirements of the Act (Case No.
U-12487). Finally, the Commission required each electric
utility to report any reduction in federal funding for low-income
and energy assistance programs (Case No. U-12464), and
required each electric generating facility to file a report on its
compliance with federal regulations governing mercury
emissions (Case No. U-12486).

Alternative Electric Suppliers
Section 10g(1)(a) of the Act, MCL 460.10g(1)(a), defines

an alternative electric supplier to be a person selling electric
generation services to retail customers who does not
physically deliver electricity directly to retail customers.
Section 10a(2) of the Act, MCL 460.10a(2), authorizes
alternative electric suppliers to sell generation services to
customers, and requires the Commission to establish a
licensing procedure. Section 10q(1) of the Act,
MCL 460.10q(1), requires an alternative electric supplier to
obtain a license before engaging in business in the state.

On June 19, 2000, the Commission established a licensing
procedure for alternative electric suppliers (Case No. U-
11915). Also on June 19, 2000, the Commission provided an
opportunity for parties to offer any reason that traditional
certificates of public convenience and necessity to provide
electric service might still be required under the Act (Cases
Nos. U-12206 et al.). On July 17, 2000, the Commission
dismissed ten pending applications for certificates to provide
electric service in competition with the incumbent electric
utility (Cases Nos. U-12206 et al.). Also on July 17, 2000, the
Commission required an applicant to show why its applications
for approval of power supply contracts should not be
dismissed as unnecessary in light of the Act (Cases Nos. U-
12257 et al.). On August 4, 2000, the Commission dismissed,
as unnecessary, the applications for approval of power supply
contracts (Cases Nos. U-12257 et al.).

On August 17, 2000, the Commission granted the first
seven licenses to alternative electric suppliers (Cases Nos. U-
12562, U-12563, U-12564, U-12566, U-12567, U-12568, and
U-12569). On October 6, 2000, November 20, 2000,
September 7, 2001, November 20, 2001, January 8, 2002,
January 22, 2002, February 1, 2002, February 25, 2002, and
April 16, 2002, the Commission granted another 13 licenses
(Cases Nos. U-12662, U-12722, U-12723, U-13078, U-
13203, U-13244, U-13245, U-13265, U-13280, U-13281, U-
13310, U-13311, and U-13361).

Rates, Terms, and Conditions of Service
Section 10a(1) of the Act, MCL 460.10a(1), requires the

Commission to approve the rates, terms, and conditions under

which all customers will be able to choose an alternative
electric supplier. The Commission had previously approved
tariffs under which some customers of Consumers Energy
and Detroit Edison could choose another supplier of
generation services.

On June 19, 2000, the Commission required Consumers
Energy and Detroit Edison to file revised tariffs to comply with
the Act (Cases Nos. U-12488 and U-12489), and required all
other electric utilities to file plans for making a choice of
suppliers available to their customers no later than January 1,
2002 (Case No. U-12464). On August 4, 2000, the
Commission approved minor changes to Detroit Edison’s
experimental customer choice tariff (Case No. U-10840). On
October 11, 2001, the Commission approved plans by which
the seven investor-owned electric utilities other than
Consumers Energy and Detroit Edison will implement the Act
(Cases Nos. U-12649 et al.). On December 20, 2001, the
Commission approved revised tariffs for Consumers Energy
and Detroit Edison (Cases Nos. U-12488 and U-12489). On
April 26, 2002, the Commission approved further revisions and
clarifications to the tariffs for Consumers Energy and Detroit
Edison, and commenced a new proceeding to consider further
revisions to Detroit Edison’s tariff on one issue (Cases Nos.
U-12488, U-12489, and U-13385).

Customer Education
Section 10r(2) of the Act, MCL 460.10r(2), requires the

Commission to establish a funding mechanism for electric
utilities and alternative electric suppliers to carry out an
educational program to inform customers about the changes
made by the Act and the availability of alternative electric
suppliers.

On June 19, 2000, the Commission reopened an on-going
case in which a customer education program was already
under development (Case No. U-12133). On March 7, 2001,
the Commission remanded the proceeding with additional
guidance to the parties (Case No. U-12133). On July 25, 2001,
the Commission required the gas utilities in the state to indicate
whether they would participate in a combined gas and electric
customer education program (Case No. U-12133). On
October 11, 2001, the Commission approved a customer
education program for electric utilities only (Case No. U-
12133).

Code of Conduct
Section 10a(4) of the Act, MCL 460.10a(4), requires the

Commission to approve a code of conduct that must include,
at a minimum, measures to prevent cross-subsidization,
information sharing, and preferential treatment between a
utility’s regulated and unregulated services.

On June 19, 2000, the Commission required further

Michigan Public Service Commission...
Continued from page 3
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proceedings in an on-going case in which a code of conduct
was already under consideration (Case No. U-12134). On
December 4, 2000, the Commission adopted a code of conduct
for electric utilities and alternative electric suppliers (Case No.
U-12134). On January 23, 2001, the Commission extended the
time to file plans for complying with the code. On October 29,
2001, the Commission addressed petitions for rehearing and
revised the code of conduct (Case No. U-12134). All affected
utilities filed compliance plans by December 31, 2001.

Securitization
Sections 10h through 10o of the Act, MCL 460.10h-10o,

authorize the Commission to approve the securitization of
certain utility assets. Securitization is designed to reduce a
utility’s cost of capital by substituting less expensive
securitization debt for more expensive traditional debt and
equity. The lower cost is made possible by the lower risk
associated with the securitized debt. The lower risk, in turn, is
made possible because the interest and principal associated
with the securitized debt are paid from a dedicated revenue
stream created by the securitization charge that appears on
customers’ bills. Customers’ bills do not increase because the
securitization surcharge (and the related tax charge) are
offset by an equal credit.

On October 24, 2000, the Commission authorized
Consumers Energy to securitizing almost a half billion dollars
in assets and, pursuant to Sections 10d(4) and (5),
MCL 460.10d(4) and (5), required it to use the savings to fund
the 5 percent rate reduction previously granted to its
residential customers and to give other customers a smaller
reduction using the balance of the savings (Case No. U-
12505). On November 2, 2000, the Commission authorized
Detroit Edison to securitize more than $1.7 billion in assets and,
pursuant to Sections 10d(4) and (5), MCL 460.10d(4) and (5),
required it to use the savings to fund the 5 percent rate
reduction previously granted to its residential customers, to
reduce the rates of all of its other customers by 5 percent, and
to fund the low-income and energy efficiency fund, discussed
below (Case No. U-12478). On February 6, 2002, the
Commission adjusted Detroit Edison’s securitization and tax
charges to reflect actual debt balances, interest costs, and
sales (Case No. U-12478).

Low-Income and Energy Efficiency Fund
Section 10d(6) of the Act, MCL 460.10d(6), establishes a

low-income and energy efficiency fund to be administered by
the Commission. The fund is “to provide shut-off and other
protection for low-income customers and to promote energy
efficiency by all customer classes.” MCL 460.10d(6). The
fund has a six-year life, with expected funding of
approximately $50 million each year.

On October 11, 2001, the Commission conducted a public
hearing regarding the administration of the fund (Case No. U-

13129). On November 20, 2001, the Commission approved a
procedural framework for the administration and operation of
the fund (Case No. U-13129). On February 21, 2002, the
Commission authorized the first disbursements from the fund
(Case No. U-13129).

Implementation Costs and Net Stranded Costs
Section 10a(1) of the Act, MCL 460.10a(1), requires the

Commission to permit full recovery of a utility’s
implementation costs and net stranded costs. Implementation
costs are the costs incurred to implement the Act, such as the
costs of employee labor and revised billing systems. Net
stranded costs are the costs (mostly generation-related costs)
that the utility would have recovered under traditional
regulation but may be unable to recover when customers can
choose to purchase generation services from lower-cost
suppliers.

On October 24, 2000, the Commission approved recovery
of implementation costs that had been incurred through 1998
by Consumers Energy and Detroit Edison (Cases Nos. U-
12955 and U-12956). On March 29, 2001, the Commission
approved recovery of Detroit Edison’s implementation costs
for 1999 (Case No. U-12359). On July 11, 2001, the
Commission approved recovery of Consumers Energy’s
implementation costs for 1999 (Case No. U-12358). On
September 27, 2001, the Commission authorized Northern
States Power Company-Wisconsin, Wisconsin Public Service
Corporation, and Upper Peninsula Power Company to use
deferred accounting for their implementation costs, which will
permit recovery at a later date. On January 22, 2002, the
Commission authorized nine electric cooperatives to use
deferred accounting for their implementation costs (Case No.
U-13160).

On October 24, 2000, the Commission commenced a
proceeding to determine a methodology for calculating net
stranded costs and to calculate the amount for Consumers
Energy and Detroit Edison (Case No. U-12639). On
December 20, 2001, the Commission adopted a net stranded
cost methodology and established the net stranded cost
charges to be included in the rates of Consumers Energy and
Detroit Edison during 2002 (Case No. U-12639).

Other Required Implementation Activities
Section 10f(6) of the Act, MCL 460.10f(6), requires the

Commission to report on electric market power in the Upper
Peninsula. On July 17, 2000, the Commission solicited
comments on the subject (Case No. U-12533). On June 5,
2001, the Commission adopted a report and transmitted it to
the Governor and the Legislature (Case No. U-12533).

Section 10e(3) of the Act, MCL 460.10e(3), requires the
Commission to establish standards for the interconnection of
merchant generating plants with the transmission and

Continued on page 6
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distribution systems of electric utilities. On February 5, 2001,
the Commission required all electric utilities to file draft
standards for interconnecting merchant power plants (Case
No. U-12485).

Section 10r(6) of the Act, MCL 460.10r(6), requires the
Commission to establish the Michigan Renewable Energy
Program. On April 17, 2001, the Commission solicited
comments on a program proposed by the Commission Staff
(Case No. U-12915). On May 16, 2002, the Commission
established a Michigan Renewable Energy Program (Case
No. U-12915).

Section 10r(1) of the Act, MCL 460.10r(1), requires the
Commission to establish minimum standards for the disclosure
of information by electric suppliers to assist customers in
making informed choices. Section 10r(3) of the Act,
MCL 460.10r(3), requires the Commission to establish a
standardized format for electric suppliers to disclose the
environmental characteristics of the electricity they sell. On
June 5, 2001, the Commission solicited proposals to implement
the customer information and environmental disclosure
requirements (Case No. U-12487). On December 20, 2001,
the Commission adopted standards (Case No. U-12487). On
April 16, 2002, the Commission clarified and revised the
standards (Case No. U-12487).

Section 10p(5) of the Act, MCL 460.10p(5), requires the
Commission to adopt service quality and reliability standards
for the transmission and distribution systems of electric
utilities. On July 11, 2001, the Commission solicited comments
on proposed standards (Case No. U-12270). On December
20, 2001, the Commission commenced a rulemaking
proceeding to adopt service quality and reliability standards
(Case No. U-12270).

Section 10a(3) of the Act, MCL 460.10a(3), requires the
Commission to “issue orders to ensure that customers in this
state are not switched to another supplier or billed for any
services without the customer’s consent.” On October 6,
2000, the Commission solicited comments on proposed
standards (Case No. U-12640). On November 20, 2001, the
Commission adopted standards (Case No. U-12640). On
March 29, 2002, the Commission revised and clarified the
procedures (Case No. U-12640).

Section 10v of the Act, MCL 460.10v, requires the
largest utilities in the state to file a joint plan to expand the
available transmission capability by 2,000 megawatts. On
November 20, 2000, the Commission closed the dockets in
which the utilities had filed their plan to increase the
transmission capability (Cases Nos. U-12780 and U-12781).
The Commission will later determine whether the plan was
implemented consistent with the Act.

Section 10s of the Act, MCL 460.10s, requires the

Commission to monitor the availability of federal funds for
low-income and energy assistance programs. On June 19,
2000, the Commission required each electric utility to report
any reduction in federal funds available for those purposes
(Case No. U-12464).

Section 10d(9) of the Act, MCL 460.10d(9), requires the
Commission to ensure that electric generating facilities
comply with federal regulations governing mercury emissions.
On June 19, 2000, the Commission required each electric
generating facility to file a report on its compliance with the
federal regulations (Case No. U-12486).

Section10b(2) of the Act, MCL 460.10b(2), requires the
unbundling of rates into subcomponents, such as generation,
transmission, and distribution. On December 20, 2001, the
Commission rejected Detroit Edison’s application and
required it to file a conforming application (Case No. U-
12966). On May 16, 2002, the Commission approved an
approach for Consumers Energy to unbundle its commercial
and industrial rate schedules (Case No. U-12970).

Increased Transmission Competition
Section 10w of the Act, MCL 460.10w, requires each

investor-owned utility to join a multistate regional transmission
organization (RTO) or other multistate independent
transmission organization approved by the Federal Energy
Regulatory Commission (FERC) or to divest its transmission
assets to an independent owner. The purpose of these
provisions is to promote greater competition in the rates, terms,
and conditions for transmission service. Since the Act took
effect, the Commission has formally participated in more than
20 federal proceedings, most before the FERC, to advocate
positions that promote the purposes of the Act. It has also
issued six orders approving applications to classify utility
assets between transmission and distribution functions to
facilitate a subsequent transfer of transmission assets to a
multistate organization or independent owner. Members of the
Commission also participated in the FERC regional
conference that led to the establishment of the first approved
RTO in the nation. A large percentage of Michigan’s
transmission facilities are now owned by members of this
RTO. On April 16, 2002, the Commission issued an order
requiring Indiana Michigan Power Company to show cause
why it should not be found to be in violation of the Section 10w
(Case No. U-13360).

Other Orders
The Commission has issued more than 30 additional

orders, both in the dockets noted above and others, related in
one fashion or another to implementing the Act.

Michigan Public Service Commission...
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Annual Report
Section 10u of the Act, MCL 460.10u, requires the

Commission to report by February 1 of each year on
implementation of the Act. The report dated February 1,
2002 and additional information about the Commission’s
actions to implement the Act are available at http://
www.michigan.gov/mpsc/.

Conclusion
Implementation of the Customer Choice and Electricity

Reliability Act has been a large and complicated undertaking.
Notwithstanding the many orders that the Commission has
issued, implementation remains a work in progress. Additional

orders will be needed to implement other provisions of the Act
and to refine the implementation that has occurred thus far.
The fact that the Commission was directly involved in passage
of the Act enabled the Commission to better understand and
thereby implement the legislative intent and purpose.

About the Author
Robert B. Nelson is one of three members of the

Michigan Public Service Commission. Bruce R. Maughan
is employed by the Michigan Public Service Commission.
The views and characterizations expressed in this article
are theirs, not that of the Commission.
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must have suffered damages, and (4) the defendant’s breach
of duty must have been the proximate cause of the damages
suffered by the plaintiff. Roulo v Automobile Club of Mich,
386 Mich 324, 328; 192 NW2d 237 (1971). Furthermore, a
breach of a duty that was created solely by contract does not
create a cause of action in tort. Chase v Clinton County, 241
Mich 478, 486; 217 NW 575 (1928).

Michigan courts previously recognized that public utilities
can be sued in tort for injuries caused by their activities. St
Paul Fire & Marine Ins Co v Michigan Consolidated Gas
Co, 4 Mich App 56, 63-64; 143 NW2d 801 (1966), Laney v
Consumers Power Co 418 Mich 180; 341 NW2d 106 (1983),
Schultz v Consumers Power Co, 443 Mich 445; 506 NW2d
175 (1993), Groncki v The Detroit Edison Co, 453 Mich 644;
557 NW2d 289 (1996), and Case v Consumers Power Co,
463 Mich 1; 615 NW2d 17 (2000). But, now the opinion in The
Travelers Ins Co places the process for determining liability
in doubt.

D. Changing the Common Law and the Separation of
Powers Doctrine
Const 1963, art 3, § 7 states:
The common law and the statute laws now in force,
not repugnant to this constitution, shall remain in force
until they expire by their own limitations, or are
changed, amended or repealed.
Under this constitutional provision, even though the

manifest intent of the Legislature is not ignored simply
because a statute is in derogation of the common law, statutes
in derogation of the common law must be strictly construed.
Sibley v Smith, 2 Mich 486, 490 & 496 (1853), and Robinson
v Detroit, 462 Mich 439, 459; 613 NW2d 307 (2000). Const
1963, art 3, § 7 also permits judicial changes to the common
law as well as legislative amendment or repeal. Myers v
Genesee County Auditor, 375 Mich 1, 7; 133 NW2d 190
(1965), and Placek v Sterling Heights, 405 Mich 638, 657;
275 NW2d 511 (1979).

But, if the common law remains in force until changed,
amended, or repealed, the opinion in Travelers Ins Co raises
another interesting question. Can courts modify or eliminate a
party’s right to sue in contract or tort and refer the litigation to
an administrative agency because a defendant is regulated by
some administrative agency? Travelers Ins Co does not
directly address this question, but the answer seems to be,
“Yes.” What about this implicit answer?

A statute that expressly extinguishes a common-law right
is a proper exercise of legislative authority, but statutes in
derogation of the common law will not be extended by
implication to abrogate established rules of common law.
Rusinek v Schultz, Snyder & Steele Lumber Co, 411 Mich

502, 508; 309 NW2d 163 (1981), and Koenig v South Haven,
460 Mich 667, 678; 597 NW2d 599 (1999). Thus, when a court
applies a doctrine such as the primary jurisdiction doctrine to
change the common law, it should at least explicitly address
the common law rule and state that the common law is being
changed.

In Travelers Ins Co, the Michigan Supreme Court rests
its rulings upon “judicial respect for an agency’s legislatively-
imposed regulatory duties,” upon a conclusion that the issue
was “within the special competence or superior knowledge of
an administrative agency,” and upon a desire “to promote
consistent application in resolving controversies of
administrative law.” These foundations appear to represent
steps onto a slippery slope.

The power and authority to be exercised by an
administrative agency must be conferred by clear and
unmistakable statutory language. Union Carbide Corp v
PSC, 431 Mich 135, 151; 428 NW2d 322 (1988). As a creature
of the Legislature, an administrative agency possesses only
that authority bestowed upon it by statute. Id. at 146. Few, if
any, primary jurisdiction cases rest upon any clear and
unmistakable statutory language that expresses a legislative
intent to change the common law and require injured parties
to initiate complaints for a breach of contract or for a tortious
injury in an administrative agency, so one might question use
of the primary jurisdiction doctrine when doing so will change
or modify the common law.4

In Travelers Ins Co, the Michigan Supreme Court noted
that the primary jurisdiction doctrine arises out of the concept
of the separation of governmental powers into three branches
of government, so one should also examine that concept.

Const 1963, art 3, § 2 states:
The powers of government are divided into three
branches; legislative, executive and judicial. No
person exercising powers of one branch shall
exercise powers properly belonging to another branch
except as expressly provided in this constitution.
But, complete independence and separation between the

three branches of government are not attained or intended. Ex
parte Grossman, 267 US 87, 119-120; 45 S Ct 332; 69 L Ed
527 (1925), and Dearborn Twp v Dearborn Twp Clerk, 334
Mich 673, 690-691; 55 NW2d 201 (1952). Some overlapping
in the functions of the branches of government is permissible.
Sharp v Genesee County Election Comm’n, 145 Mich App
200, 209; 377 NW2d 389 (1985).

The United States Constitution grants several powers to
one branch of government, which seemingly belong in a
different branch. Ex parte Grossman, at 119-120. Likewise
Michigan’s constitution contains several examples of powers
seemingly belonging in one branch of government being

The Travelers Ins Co v The Detroit Edison Co
Primary Jurisdiction and abrogating Common Law Causes of Action
Continued from page 2
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exercised by a different branch. House Speaker v
Governor, 443 Mich 560, 586-587; 506 NW2d 190 (1993).
Even when a power exercised by one branch of government
may seem to frustrate or substantially nullify the exercise of
power by a different branch, separation of powers is not an
issue so long as an explicit constitutional provision grants the
power. Const 1963, art 3, § 2 and House Speaker, at 586.

In his dissenting opinion in Myers v United States, 272 US
52, 293; 47 S Ct 21; 71 L Ed 160, 242-243 (1926), Justice
Brandeis described the doctrine of the separation of powers
as follows:

Checks and balances were established in order that
this should be “a government of laws and not of men.”
. . . The doctrine of the separation of powers was
adopted by the Convention of 1787, not to promote
efficiency but to preclude the exercise of arbitrary
power. The purpose was, not to avoid friction, but, by
means of the inevitable friction incident to the
distribution of the governmental powers among three
departments, to save the people from autocracy.
This raises a quandary. If no explicit constitutional

provision grants one branch of government a power properly
belonging to another branch, when does the separation of
powers doctrine bar one branch of government from
exercising a power seemingly belonging to a different branch
of government?

The separation of powers doctrine may apply when the
executive branch attempts to exercise lawmaking power.
Youngstown Steel & Tube Co v Sawyer, 343 US 579; 72 S
Ct 863; 96 L Ed 1153 (1952). It can apply when the legislative
branch attempts to exercise executive authority. Immigration
& Naturalization Service v Chada, 462 US 919; 103 S Ct
2764; 77 L Ed 2d 317 (1983), and Blank v Department of
Corrections, 462 Mich 103; 611 NW2d 530 (2000).

More frequently, the separation of powers doctrine has
been applied to analyze the constitutionality of legislative
delegations of legislative or judicial power to administrative
agencies. Legislative powers are vested in Congress under U
S Const, art I, § 1, and in the Michigan Legislature by Const
1963, art4, § 1. Courts have said that Congress and the
Legislature cannot constitutionally delegate their legislative
power to another branch of government. Mistretta v United
States, 488 US 361, 371-372; 109 S Ct 647; 102 L Ed 2d 714
(1989), and People v Collins, 3 Mich 343 (1854). But, courts
currently find a delegation improper in few cases.

Statutes may also delegate judicial (adjudicatory)
functions to administrative agencies. Thomas v Union
Carbide Agricultural Products Co, 473 US 568, 583; 105 S
Ct 3325; 87 L Ed 2d 409 (1985). But, courts have been
unwilling to accept nonjudicial exercise of the power to
interpret the law. For example, Justice Marshall said in
Marbury v Madison, 5 US 137, 177-178; 2 L Ed 60, 73
(1803), “It is emphatically the province and duty of the judicial

department to say what the law is.” Accord, In re Del Rio,
400 Mich 665, 726; 256 NW2d 727 (1977). The purely judicial
nature of the power to decide legal questions is consistently
upheld. Cardinal Mooney High School v MHSAA, 437
Mich 75, 80; 467 NW2d 21 (1991), The Charles Reinhart Co
v Winiemko, 444 Mich 579, 589-604; 513 NW2d 773 (1994),
Oakland County v Michigan, 456 Mich 144, 149; 566 NW2d
616 (1997), Consumers Power Co v PSC, 460 Mich 148, 157;
596 NW2d 126 (1999), and In re MCI Telecommunications
Complaint, 460 Mich 396, 413; 596 NW2d 164 (1999).

In addition to declaring what the law is, another primary
function of the judiciary is to determine the rights of parties in
conformity with the law. Johnson v Kramer Bros Freight
Lines, Inc, 357 Mich 254, 258; 98 NW2d 586 (1959). Whether
or not an administrative agency can exercise this type of
function seems to rest upon whether or not legislation
establishes adequate substantive standards for exercising
delegated powers. A statute delegating power must describe
an intelligible principle to which the person or body authorized
to act is directed to conform. Touby v United States, 500 US
160, 165; 111 S Ct 1752; 114 L Ed 2d 219 (1991). The
Michigan Supreme Court has adopted a 3-part test for
determining whether a statutory delegation of power provides
adequate standards: (1) the law in question must be read as a
whole, (2) the standards in the law should be as reasonably
precise as the subject matter requires or permits, and (3) if
possible a statute must be construed as valid. DNR v Seaman,
396 Mich 299, 309; 240 NW2d 206 (1976), and Dukesherer
Farms, Inc v Agriculture Dep’t Director, 405 Mich 1, 23-24,
n 3; 273 NW2d 887 (1979). In most cases, courts currently find
that these standards have been satisfied.

The developing pattern seems to be one in which courts
surrender adjudicatory power to administrative agencies
when doing so reduces the judicial workload—as in cases
applying doctrines such as exhaustion of administrative
remedies, primary jurisdiction, or political questions, which are
doctrines mentioned in The Travelers Ins Co. On the other
hand, courts have not relinquished the power to say what the
law is or means.

E. The Primary Jurisdiction Doctrine
Let’s re-examine the primary jurisdiction doctrine in this

context. As indicated on page 193 in the Travelers Ins Co
opinion, the doctrine originated in Texas & Pacific R Co v
Abilene Cotton Oil Co, 204 US 426; 27 S Ct 350; 51 L Ed 553
(1907). An important factor in adopting the doctrine in Texas
& Pacific R Co was that the plaintiff was seeking reparation
predicated upon the unreasonableness of a rate established by
the Interstate Commerce Commission. Therefore, applying
the primary jurisdiction doctrine made sense because the

Continued on page 10
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alleged breach of duty arose under a regulatory scheme
administered by the Interstate Commerce Commission.

On the other hand, when a contract or tort claim would be
cognizable in court under the common law, applying the
primary jurisdiction doctrine to dismiss such a claim or to defer
such a claim to an administrative agency appears to modify the
common law without any clear and unmistakable statutory
language that indicates the Legislature intended to replace
adjudication of contract or tort claims in court with
adjudication before an administrative agency. Regulatory
statutes might be construed as permitting a party to file a
complaint with an administrative agency as an alternative to a
judicial lawsuit. But, construing regulatory statutes to dismiss
or defer cases properly initiated in court under the common
law seems to violate the rule that statutes in derogation of the
common law will be strictly construed.

Lets turn to one potential result of dismissing or deferring
all contract and tort suits to the administrative agencies under
Travelers Ins Co. On March 24, 1998, and on an ex parte
basis, the MPSC approved wholesale, albeit mostly technical,
changes to virtually all of Consumers Energy Company’s gas
tariffs. The Company represented that the changes would not
increase the cost of service to its customers so ex parte action
by the MPSC was lawful. The Company did not propose
specific rate changes, so there may have been no technical
increase in the cost of natural gas service for which notice and
an opportunity for a hearing is required by MCL 460.6a(1). In
any event, the MPSC issued an ex parte order approving the
proposed tariffs. But, one of the tariffs that the MPSC
approved (Tariff Sheet B-22.00) states that the Company
shall not be liable for interruptions of service, variations in the
pressure, or variations in the service characteristics, or for any
loss or damage of any kind or character, due to causes or
conditions beyond the Company’s reasonable control.

Perhaps, Consumers Energy would argue that this tariff
language modifies neither its contract nor its tort liability, but
if that argument would have merit, then one can only wonder
why Consumers Energy bothered to propose tariff language if
it did not change its liability.5  Previously, liability seemed to be
governed by the rules of negligence law. Weissert v
Escanaba, 298 Mich 443, 452-453; 299 NW 139 (1941), and
Hunter v General Telephone Co, 121 Mich App 411; 328
NW2d 648 (1982), as well as cases cited on pages 4-5 above.
As noted in footnote 1 above, the Court of Appeals recognized
a similar possible change in legal liability in Durcon Co v
Detroit Edison Co, 250 Mich App 553; ___ NW2d ___; 202
Mich App LEXIS 36 (2002).

The Travelers Ins Co opinion and adjudication by the
MPSC instead of by a circuit court, together with the tariff

discussed above, would seem to potentially eliminate virtually
all common law liability of a utility for contract or tort claims.
In addition, one unpublished opinion by the Michigan Court of
Appeals seems to have reached a similar potential conclusion.
Citizens Ins Co v Consumers Energy Co, 2001 Mich App
LEXIS 962 (4-6-01).

Such decisions are hardly a strict construction of any
statute in derogation of the common law. This result may be
mitigated if circuit courts at least retain jurisdiction to award
damages. Grevers v Michigan Bell Telephone Co, 18 Mich
App422; 171 NW2d 476 (1969), and Huron Valley Steel
Corp v The Detroit Edison Co, 110 Mich App 253; 312
NW2d 223 (1981). On the other hand, when an alleged injury
arises out of a violation of some duty imposed by regulation and
if the regulatory duty does not overlap a legal duty that arose
under the common law by operation of contract or tort law,
then primary jurisdiction would not operate in derogation of the
common law. Cf. Texas & Pacific R Co and Grevers.

F. Overall Conclusions
The Michigan Supreme Court’s opinion in Travelers Ins

Co may have permitted regulated enterprises and those who
perform regulated activities to avoid common law liability and/
or to switch litigation into a forum with which the defendant is
more familiar, if not at a distinct advantage. Administrative
law practitioners should be aware of these implications for
cases in which they participate, and lawyers who represent
those who wish to recover damages may be well-advised to
file claims in both administrative and judicial forums to avoid
future bars to action in the form of statutes of limitation or
administrative filing deadlines.

Lawyers may find themselves and their clients in a de
facto, never-never land between the courts and administrative
agencies, which may be akin to the vagaries of common law
or code pleading. Cf. Bartholet v Reishauer A G, 953 F2d
1073, 1078 (CA 7, 1992) (discussing the nature of common
law pleading and code pleading). On the other hand, a set of
facts producing one injury should create one claim for relief,
no matter how many laws a defendant’s actions violate.
NAACP v American Family Mut Ins Co, 978 F2d 287, 292
(CA 7, 1992). See also, MCR 2.203(A).

The ultimate question will become how the Supreme
Court’s opinion in Travelers Ins Co will be reconciled with legal
principles governing the separation of powers and changes to
the common law as well as with rules intended to eliminate legal
gamesmanship. For now, the answer seems in doubt.

The Travelers Ins Co v The Detroit Edison Co
Primary Jurisdiction and abrogating Common Law Causes of Action
Continued from page 9

Continued on page 18
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The Administrative Law Section publishes the Administrative Law Quarterly (ALQ). The
ALQ welcomes unsolicited manuscripts, particularly those dealing with issues of law,
government and public policy in Michigan.

The ALQ’s circulation is about 1100, and its readers include lawyers active in most aspects
of Michigan state government.

The average article in the ALQ is about 20 double-spaced pages, but there is no strict upper
or lower limit to length. If possible, articles should be submitted on diskette as well as paper.

The Administrative Law Section also seeks information from section members and others
about interesting administrative law cases and events for publication, and suggestions for
themes or issues that could be discussed in the ALQ.

Inquiries, information and articles should be directed to:
Dennis J. Donohue

Warner Norcross & Judd LLP

900 Fifth Third Center
111 Lyon Street, N.W.

Grand Rapids, Michigan 49503
616.752.2192

616.222.2192 Fax
E-mail: ddonohue@wnj.com

Administrative Law Section
Wants to Hear From

YOU
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The Section Council recommends adoption of changes to the Section By Laws,
which are to be voted upon at Section’s Annual Meeting. A copy of the revised By

Laws in strike and capitalization form is included in this Quarterly. The Council proposed
three substantive changes to the Bylaws:

1. Delete Article III Section 3, requirements for representatives on the council from other sections.
Other sections have not shown an interest in participating in our council. (Article VI Sections 2 and
3 are also revised to be consistent with this change.)

2. In Article III Section 7, reduce the size of the nominating committee to 3 from 5 and allow not more than 1 council
member to serve on the committee. This change is to make it easier to convene the committee and to ensure the
committee has the benefit of the Section Council’s experience with Section member’s participation in Section
activities.

3. In Article VII, establish three standing committees: A Program Committee, A Newsletter Committee and a
membership Committee. These changes formalize the structure, which has existed for some time, and place added
emphasis on the importance of the functions provided by the committees.

If there are any questions concerning the changes feel free to contact the Section Chair, Bill Fulkerson at
616.752.2438.

BYLAWS OF THE ADMINISTRATIVE LAW SECTION OF
THE STATE BAR OF MICHIGAN

ARTICLE I
NAME AND {PURPOSESSECTION} [PURPOSES

SECTION] 1. This Section, created in 1974, is known as the
Administrative Law Section of the State Bar of Michigan.
SECTION 2. The purposes of this Section are:
(a) to provide a forum for the exchange of ideas among

members with a view in mind of improving the practice of
law and thus resulting in a better administration of justice,
increased professional prestige, and the rendition of better
service to the clients and the public who seek guidance
from the practitioner.

(b) to serve as a forum for the dissemination of specialized
knowledge to the private, public or other practitioner
engaged in the practice of administrative law and to
practitioners in the smaller and larger communities alike,
in addition to fulfilling their rudimentary needs for
specialized knowledge, and also encouraging their
participation in other Sections of the State Bar of Michigan.

(c) to provide a vehicle for the participation in activities of the
State Bar of Michigan by members of the Bar who have an
interest in administrative law.

(d) to coordinate and organize the activity of other Sections of
the State Bar in joint endeavors which may be of interest
to Section members, thereby promoting and enhancing
the objectives and general goals of the State Bar of
Michigan.

(e) to encourage sound administrative, legislative and judicial
action relating to administrative law in order to secure and
preserve justice and freedom for all persons and entities.
The Administrative Law Section of the State Bar of

Michigan proposes to accomplish the above purposes and
objectives by promoting various projects, providing a periodic
newsletter to members, sponsoring meetings, institutes, and
conferences of educational value, and supporting the
publication of articles that may be of interest to the practitioner
in the field of Administrative Law.

ARTICLE II
MEMBERSHIP

SECTION 1. Any active member of the State Bar of Michigan,
upon request to the State Bar of Michigan and upon payment
of dues for the current year, shall be enrolled as a member of
this Section. Each applicant shall pay to the State Bar of
Michigan current Section dues of Twenty ($20.00) Dollars.
Thereafter, annual dues in the amount of Twenty ($20.00)
Dollars shall be paid by each member in advance each fiscal
year.

Members so enrolled and whose dues are so paid shall
constitute the membership of this Section.
SECTION 2. Newly admitted members of the State Bar of
Michigan, upon written request, shall became members of the
Section, without payment of dues to the Section, for the first
two fiscal years following his or her original admission to
practice, as provided in{,} the {By-Laws} [bylaws] of the State
Bar of Michigan, Article VII, Section 5.

Message from the Chair
William C. Fulkerson



13

Summer 2002
ARTICLE III

ELECTION OF COUNCIL
SECTION 1. There shall be a Council of the Administrative Law
Section consisting of twelve (12) members to be elected by the
members of the Section {plus such representative members as
are appointed under Section 3 of this Article}.
SECTION 2. The terms of office shall be staggered so that four
(4) members of the Council shall be elected at each annual
meeting of the Section, for terms of three (3) years beginning
at the close of the annual meeting at which they have been
elected.
SECTION 3{. In addition, the following sections of the
State Bar of Michigan may elect and/or designate
annually as each shall determine a member to serve on
the Council of the Administrative Law Section of the
State Bar of Michigan.
Business Law Section
Public Corporation Law
Taxation
These members of the Council are to be elected and/or
designated by these sections upon request of the acting
section Chair appointed herein and annually thereafter
before the annual section meeting each year. If any of the
above designated sections ceases to exist, its
representative shall cease to be a member of the Council
and the total membership of the, Council shall be
appropriately reduced. Additional sections or commit-
tees may be authorized to appoint regular or ex-officio
members to the Council upon authorization by the
Council.
SECTION 4}. No person shall be eligible for election to the
Council who has served without interruption two (2) full
consecutive three (3) year terms, immediately preceding the
term for which the election is held. This term of office shall not
include time served on the Council as a designated
representative of another section.
SECTION {5} [4]. The immediate past Chair shall act as an
ex-officio member of the Council with full voting privileges for the
year immediately following his or her term of office.
SECTION {6} [5]. If any elected member of the Council shall fail
to attend three (3) successive meetings of the Council, without
excuse the office held by such member shall be declared
vacant by the Council.
SECTION {7} [6]. Prior to each annual meeting of the Section,
the Chair shall appoint a nominating committee of {five (5)}
[three (3)] members of the Section, {not members} [only one
member] of the Council{,} [may serve on the committee;]
which committee shall make and report nominations to the
Section for such Council members as are scheduled to be
elected at the annual meeting and to fill existing vacancies, if
any. Other nominations for the Council may be made from the
floor.

ARTICLE IV
ELECTION OF OFFICERS

SECTION 1. The officers of the Section shall be elected by the
Council and shall consist of a Chair, a Chair-Elect, a
Secretary, and a Treasurer, all of whom shall be members of
the Council. No person shall serve in the same office for more
than one (1) year.

SECTION 2. The officers shall be elected at each annual
meeting of the Section to serve until the following annual
meeting or until their successors have been elected.
SECTION 3. At the end of the term of office, the Chair-Elect, if
still in office, shall automatically succeed to the office of Chair
for a term of one (1) year.

ARTICLE V
DUTIES OF OFFICERS

SECTION 1. CHAIR. The Chair shall:
{a}[(a)] preside at all meetings of the Section and of the

Council.
{b.}[(b)] formulate and present at each annual meeting of the

State Bar of Michigan a report of the work of the
Section for the then past year.

{c.}[(c)] perform such other duties and acts as usually
pertain to the office.

{d.}[(d)] appoint the Chair and members of all committees of
the Section who are to hold office during the current
term.

{e.}[(e)] plan and superintend the programming of the
Section at the annual meeting of the State Bar of
Michigan during the term subject to the directions
and approval of the Council.

{f.}[(f)] perform such other duties and acts as may be
designated by the Council.

SECTION 2. CHAIR-ELECT. If the Chair shall refuse or be
unable at any time to serve, the Chair-Elect shall perform the
duties of the Chair for the remainder of the Chair’s term except
in the case of the Chair’s disability and then only during such
term as the disability continues. The Chair-Elect shall preside
at all meetings in the absence of the Chair. In the event the
Chair-Elect is required to fill a vacancy in the office of Chair, the
Chair-Elect shall become Chair for the period of both the
vacancy and the term he or she normally would have served as
Chair. The Chair-Elect shall aid and assist the Chair in the
performance of the Chair’s responsibilities in such a manner
and to such an extent as the Chair may request. The
Chair-Elect also serves as Chair of the Section’s Program
Committee.
SECTION 3. SECRETARY. The Secretary shall be the
custodian of all books, papers, documents and other property
of the Section except money and financial records and shall
keep a true record of the proceedings of all meetings of the
Section and of the Council. With the Chair, the Secretary shall
prepare a summary or digest of the Section’s annual meeting
proceedings and shall preside at meetings of the Council in the
absence of both the Chair and the Chair-Elect. At the
conclusion of the Secretary’s term, the Secretary shall forward
the official books and records of the Section to the State Bar
of Michigan.
SECTION 4. TREASURER. The Treasurer shall keep a true
record of all monies received and disbursed and report thereon
to the Council whenever requested. Annually, the Treasurer
shall submit a financial report for presentation to the members
of the Section. The Treasurer shall, with the assistance of the
Chair, prepare the proposed budget of the Section for
consideration by the Council of the Section.

Continued on page 14
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ARTICLE VI
DUTIES AND POWERS OF THE COUNCIL

SECTION 1. The Council shall have general supervision
and control of the affairs of the Section subject to the
Supreme Court Rules Concerning the State Bar of
Michigan, the {By-laws} [Bylaws] of the State Bar of
Michigan and the {By-laws} [Bylaws] of the Section. It
shall especially authorize all commitments or
contracts[,] which shall entail the payment of money,
and shall authorize the expenditure of all monies
appropriated by the Council for the use or benefit of the
Section.
SECTION 2. The Council may authorize the Chair to
refer matters to existing State Bar committees or to
appoint other committees and their Chair from Section
members to perform such duties and exercise such
powers as the Council may direct. The Chair on direction from
the Council shall remove any Chair or member from such
appointed committees of the Section and fill vacancies on such
committees.
{It is not intended that the Council may authorize the
removal of any of the Council members duly designated
as provided in Article III, Section 3 of these By-laws.
SECTION 3. The Council shall request the representative
of each of the sections designated in accordance with
Article III to present to the members of the Administrative
Law Section prior to the annual meeting and the mid
year meeting of the State Bar of Michigan a complete
report of each committee’s or section’s activities as these
activities pertain to the Administrative Law Section.
Further, the Council may request that it be advised
throughout the year of the activities of any committee or
section of the State Bar of Michigan.
SECTION 4} [SECTION 3]. The Council, during the interim
between annual meetings of the Section, may fill vacancies in
its own membership or in the offices of Secretary or Treasurer,
or, in the event of a vacancy in both the office of Chair and Chair-
Elect, then in the office of Chair. Members of the Council so
selected shall serve until the close of the next annual meeting
of the Section, at which the vacancies shall be filled for the
remainder of their respective terms by a special election
conducted concurrently with the regular elections as provided
in Article III herein. Vacancies in an appointed membership will
be filled by the committee whose representation is affected.
SECTION {5} [4]. A majority of the members of the Council
shall constitute a quorum for the transaction of business. In the
event that less than a majority of the Council attends a meeting,
those present shall have the right to adjourn the meeting to a
later time, and if a majority is present at the adjourned time, the
Council may proceed with action at such time without further
call or notice.

SECTION {6} [5]. Council action may be only by majority vote
of those present and voting.
SECTION {7} [6]. When an issue arises which must be
determined and the Chair determines that the calling of a formal
council meeting is not practical, the Chair of the Section may,
and upon the request of any member of the Council, shall
submit or cause to be submitted in writing to each of the
members of the Council, any proposition upon which the
Council may be authorized to act. The members of the Council
may vote upon such proposition or {prepositions}
[propositions] so submitted, by communicating their vote
thereon, by facsimile[, e-mail,] or in writing over their
respective signatures, to the Secretary, who shall record upon
the minutes each proposition so submitted, when, how, at
whose request same was submitted, and the vote of each
member of council thereon, and keep on file such facsimiles[,
copies of e-mails,] and written and signed votes. If a majority
shall be against such proposition, such majority shall
constitute the binding action of the Council.
SECTION {8} [7]. The Council during the interim between
meetings of the Section shall have full power to do and perform
all acts and functions[,] which the Section itself might do or
perform, not inconsistent with any action taken by the Section.
Any such action taken by the Council shall be reported to the
Section at its next annual meeting.
SECTION {9} [8]. The Council shall designate the time and
place of its regular meetings. Special meetings shall be called
by the Chair or upon written request to the Secretary by any six
(6) members of the Council. Seven (7) days’ notice of special
meetings shall be given.
SECTION {10} [9]. The Council shall formulate the policy of the
Section and advise and aid the Chair in any matters which {nay}
[may] arise and perform other acts as provided in the By-laws.

Bylaws of the Administrative Law Section of the
State Bar of Michigan
Continued from page 13
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ARTICLE {VIISECTION} [VII
COMMITTEES

SECTION 1. The Section shall have the following
standing committees:
(a) Program. The program committee shall be

responsible for arranging educational programs and
for the annual meeting program. The Chair-Elect
shall be Chair of the program committee.

(b) Newsletter. The newsletter committee shall be
responsible for Section publications. The editor of
the newsletter shall be the Chair of the committee.

(c) Membership. The membership committee shall work
to increase both membership in the Section and
participation in Section activities. The Chair shall be
appointed by the Section chairperson after
consultation with the Council.

SECTION 2. The chairperson shall have the authority to
create ad hoc committees for such limited and temporary
purposes as the chairperson may determine appropriate,
subject to the control and authority of the Council.

ARTICLE VIII
SECTION] MEETINGS

SECTION 1. The annual meeting of the Section shall be held
during the annual meeting of the State Bar of Michigan, in the
same city or place as such annual meeting of the State Bar of
Michigan, with such program and order of business as may be
arranged by the Council.
SECTION 2. Special meetings of the Section may be called by
the Chair upon approval of the Council, at such time and place
as the Council may determine.
SECTION 3. Sixteen (16) members of the Section present at
any duly pronounced meeting shall constitute a quorum for the
transaction of business.
SECTION 4. All action of the Section shall be by majority vote
of the members present and voting unless otherwise
specifically provided herein.

ARTICLE {VIIIMISCELLANEOUS} [IX
MISCELLANEOUS] PROVISIONS

SECTION 1. The fiscal year of the Section shall be the same
as that of the State Bar of Michigan.
SECTION 2. All bills incurred by the Section, before being
forwarded to the Treasurer or to the State Bar of Michigan for
payment, shall be approved by the Chair or Treasurer, or, if the
Council shall direct, by both of them.
SECTION 3. No salary or compensation shall be paid to any
Section officer, member of the Council, or member of any
committee. This does not prevent the Council from authorizing
reimbursement for approved expenses.
SECTION 4. Any action of this Section must be approved by
the Representative Assembly or the Board of Commissioners
of the State Bar of Michigan before the same becomes effective
as the action of the State Bar of Michigan. Reports or
recommendations of this Section or its Council may otherwise
be released, announced, or published as provided in the By-
laws of the State Bar of Michigan, Article VIII and Article IX.

ARTICLE {IXAMENDMENTS} [X
AMENDMENTS]

SECTION 1. These By-laws may be amended at any annual
meeting of the Section by two-thirds (2/3) vote of the quorum of
the Section present and voting, provided such proposed
amendment shall first have been submitted to the Council for
its recommendation; further, that no amendment so adopted
shall become effective until approved by the Board of
Commissioners of the State Bar of Michigan.
SECTION 2. Any proposed amendment shall be submitted in
writing to the Council {in the form of a petition signed by at least
ten (10) members of the Section} at least sixty (60) days before
the annual meeting of the Section at which it is to be voted upon.
The Council shall consider the proposed amendment and shall
prepare the recommendations thereon, which recommenda-
tions, together with a complete and accurate text of said
proposed amendments, shall be published in the Michigan
State Bar Journal or by such written communication as the
Council shall direct at least fifteen (15) days prior to the annual
meeting of the Section at which it is to be voted upon.

Amended September, 1991
current as of 8/10/93
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Endnotes
1 See, Durcon Co v Detroit Edison Co, 250 Mich App 553; ___ NW2d
___; 2002 Mich App LEXIS 36 (2002). In that case, the Court of Appeals
followed In re Travelers Ins Co and remanded a lawsuit to the circuit court,
saying that the case should be deferred to the primary jurisdiction of the
Michigan Public Service Commission (MPSC). In Durcon Co, Detroit
Edison was claiming that an MPSC tariff precluded any liability.

2 The Supreme Court’s opinion affirms the circuit court’s order dismiss-
ing Travelers’ contract claim, but the opinion does not discuss the potential
prejudice that might arise from dismissal of, instead of retaining jurisdiction
over, the claim several years after it was filed. Perhaps, the statute of
limitations will not apply because of the appellate history. Cf. Michigan Bell
Tel Co v PSC, 85 Mich App 163, 165-166; 270 NW2d 546 (1978), and
Pennwalt Corp v PSC, 109 Mich App 542, 545-546; 311 NW2d 423 (1981),
which hold that refunds after a judicial remand are not a form of unlawful,
retroactive ratemaking.

3 Footnote 16 of the opinion seems to rely upon MCL 460.6 as empow-
ering the MPSC to review tort claims. This is an ironic decision because in
other contexts Michigan courts have consistently said that this statute is not
a grant of power. Huron Portland Cement Co v PSC, 351 Mich 255, 263; 88
NW2d 492 (1958). Accord, Northville Coach Line v Detroit, 379 Mich 317,
333; 150 NW2d 772 (1967). Union Carbide Corp v PSC 431 Mich 135,
146-147; 428 NW2d 322 (1988), Consumers Power Co v PSC, 460 Mich
148, 160; 596 NW2d 126 (1999), Ford Motor Co v PSC, 221 Mich App 370,
389; 562 NW2d 224 (1997), Attorney General v PSC, 189 Mich App 138,
145; 472 NW2d 53 (1991), and Ram Broadcasting of Mich, Inc v PSC, 113
Mich App 79, 86; 317 NW 2d 295 (1982).

4 One might also argue that the Legislature cannot delegate its power to
change the common law pursuant to Const 1963, art 3, § 7. Furthermore, the
Travelers Ins Co decision implicitly interprets MCL 460.6 as a grant of
power even though that interpretation conflicts with traditional judicial
construction of the statute. See footnote 2.

5 It might be appropriate to change the forum for litigating liability from
one executive branch agency to another. See, House Speaking v Governor,
443 Mich 560, 586-587; 506 NW2d 190 (1993). But, did the Legislature
empower an administrative agency to reduce the common law liability of a
regulated enterprise and shift review from the courts to the agency?

The Travelers Ins Co v The Detroit Edison Co
Primary Jurisdiction and abrogating Common Law Causes of Action
Continued from page 10
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