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Supplier Licensing

Contractors, subcontractors, and suppliers of goods and ser-
vices that have never done business with casinos before will be
surprised to learn that they may have to get licensed as �suppli-
ers� under the Michigan Gaming Control and Revenue Act (�act�)
and the Michigan Gaming Control Board�s Administrative Rules
(�rules�). Generally, �gaming related� suppliers are always re-
quired to be licensed, while suppliers of �non-gaming related�
goods or services only have to be licensed if they meet certain
dollar thresholds of business relating to the casino enterprise.

A �supplier� is defined as a person who provides a casino
licensee or casino enterprise with goods or services regarding
realty, construction, maintenance, or business of a proposed or
existing casino, casino enterprise, or related facility on a regular or
continuing basis. Supplier groups include, but are not limited to,
persons who engage in junket enterprises, security businesses,

manufacturers, distributors, persons who service gaming devices or
equipment, garbage haulers, maintenance companies, food purvey-
ors, and construction companies.

Additionally, many businesses may be surprised to learn that
certain key management employees may have to get an occupa-
tional license in order for the business to supply the casino industry
or to work on casino projects. Contractors/suppliers of products to
Tribal casinos will still need to get licensed to do business with a
Detroit casino.

The Gaming Control Board (�Board�) will not process an appli-
cation for a supplier�s license unless the applicant has a written
indication of interest from, a casino licensee (or applicant) stating
that the casino licensee/applicant is interested in conducting busi-
ness with the supplier.

The Board requires
all persons providing
any goods or services
for the operation of a
casino or casino enter-
prise and all persons
providing goods or
services for construc-
tion of a casino or ca-
sino enterprise in ex-
cess of $50,000 in any
12-month period to
complete and submit a
Vendor Notification
and Disclosure Form.
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The Board has adopted a policy that all vendors providing
goods or services may be subject to a background investigation to
the same extent as those required for licensed suppliers.

Regardless of the total dollar amount of business transacted,
gaming-related goods or services must come from a licensed com-
pany. Persons or entities that are always required to be licensed
under the act include, without limitation, the following: manufac-
turers, suppliers, distributors, servicers, and repairers of slot ma-
chines, electronic gaming devices and machines, cards, dice, gam-
ing chips, gaming plaques, slot tokens, prize tokens, dealing shoes,
drop boxes, computerized gaming monitoring systems, bill ex-
changers, credit voucher machines and other devices, machines,
equipment, items or articles utilized in gaming; providers of casino
credit reporting services; and casino surveillance and security sys-
tems and services. The Board has developed a contractor/supplier
license application form for the gaming-related contractor/supplier,
which differs from the non-gaming contractor/supplier application
form.

Depending on the dollar amount of business transacted, a sup-
plier of non-gaming goods or services may be required to get a
license.

The Board will require supplier licensing for non-gaming-re-
lated suppliers of:

� All persons providing non-gaming-related goods or
services for the construction or operation of a casino
or casino enterprise where the person is a party to an
agreement with a casino licensee, casino license appli-
cant, or holder of a certificate of suitability and the
annual dollar amount of business is equal to or greater
than $200,000 within a 12-month period (or is equal to
or greater than $400,000 within a 12-month period if the
person is a party to agreements with more than one
casino licensee, casino license applicant, or holder of a
certificate of suitability);

� All prime contractors, which means any person who is
a party to a contract(s) or subcontractor(s) with an-
other contractor(s) for a major portion of a casino con-
struction project as defined by the CSI Master Format
Division and Subdivision, and whose contract amount
exceeds $500,000, exclusive of cost of material purchases
or equipment rentals, within any 12-month period; (or
exceeds $1 million, exclusive of cost of material pur-
chases or equipment rentals, within any 12-month pe-
riod, if the party is working on more than one (1) casino
construction project); and,

� All other persons providing goods or services for the
construction or operation of a casino or casino enter-
prise when deemed necessary to protect the public in-
terest.

The goods and services provided may include any of the fol-
lowing: alcoholic beverages; food and non-alcoholic beverages;
gaming table layouts; non-value gaming chip sorters; garbage
handling and pickup; vending machines; linen supplies; laundry
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services; landscape; janitorial and building maintenance services;
management and operation of casino enterprises and junket enter-
prises; limousine services; real estate and building and construc-
tion services; and junket representatives.

Criteria for Issuing a Supplier’s License

Each person or entity required to be licensed as a supplier un-
der the act and/or rules is required to provide in its application the
information, documentation and assurances to establish the fol-
lowing by clear and convincing evidence:

� The applicant must be eligible, qualified and suitable
for licensure under the licensing standards, criteria and
requirements set forth in the act and in the rules;

� The applicant must be a financially stable and respon-
sible person;

� The applicant, if an individual, must be at least 21 years
of age;

� The applicant must be qualified and demonstrate a level
of skill, experience, knowledge, and ability necessary
to supply the equipment, goods or services that the
applicant seeks permission to provide to a casino;

� The applicant must have not been convicted of any
criminal offense involving gaming, theft, dishonesty or
fraud in any jurisdiction;

� The applicant must not appear on the �exclusion list�
of any jurisdiction;

� The applicant must be in substantial compliance with
all local, state and federal tax laws; and

� The applicant must have adequate liability and casu-
alty insurance.

A supplier licensee has a continuing duty to maintain its suit-
ability for licensure.

The act provides that an applicant is ineligible to receive a
supplier�s license if any of the following circumstances exist:

� The applicant has been convicted of a felony under the
laws of Michigan, any other state, or the United States;

� The applicant has been convicted of a misdemeanor
involving gambling, theft, fraud or dishonesty in any
state or a local ordinance in any state involving gam-
bling, dishonesty, theft or fraud that substantially cor-
responds to a misdemeanor in that state;

� The applicant has submitted an application for a license
under the act which contains false information;

� The applicant is a member of the Gaming Control Board;

� The applicant holds an elective office of a governmen-
tal unit of Michigan, another state or the federal gov-
ernment, or is a member of or employed by a gaming
regulatory body of a governmental unit in Michigan,

another state or the federal government, or is employed
by a governmental unit of Michigan. This subdivision
does not apply to an elected officer of or employee of a
federally recognized Indian tribe or an elected precinct
delegate;

� The applicant owns more than a 10 percent ownership
interest in any entity holding a casino license issued
under the act; or

� The Gaming Control Board concludes that the appli-
cant lacks the requisite suitability as to integrity, moral
character and reputation; personal and business pro-
bity; financial ability and experience; and responsibil-
ity.

No person applying for or holding a casino license may own an
interest greater than 10 percent in a contractor or supplier licensed
under the act. However, this Rule does not prohibit a person who
has applied for or holds a casino license from entering into an
agreement for the management of its gaming or casino operations
with a key person of the applicant or licensee.

The rules permit the Board to issue exemptions from the licens-
ing process in certain specific situations. The Board can exempt
any person or field of commerce from the supplier licensing pro-
cess if the Board determines that the person or field of commerce:

� Is an agency of State, local or federal government;

� Is regulated by another regulatory agency in Michi-
gan;

� Provides goods or services of insubstantial or insig-
nificant amounts or quantities; or

� Does not need to be licensed in order to protect the
public interest or accomplish the policies and purposes
of the act.

The Applica tion Pr ocess

The Board may issue a contractor or supplier�s license to a
person who applies for a license and pays the nonrefundable appli-
cation fee set by the Board, if the Board determines that the appli-
cant is eligible and suitable for a license.

The amount of the application fee varies depending upon the
total dollar amount of business a contractor or supplier transacts
with all casino licensees or enterprises in any 12-month period. The
following scale is used to determine the application fee:

� An application fee of $2,500 for a contractor/supplier
whose total transactions are equal to or greater than
$500,000, whether the goods and services are gaming
or non-gaming related;

� An application fee of $1,000 for a supplier whose total
transactions are equal to or greater than $100,000, but
less than $500,000, whether the goods and services are
gaming or non-gaming related; or

� An application fee of $500 for a supplier whose total
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transactions are less than $100,000, this applies to gam-
ing related contractors and suppliers only.

In addition to the application fee, the applicant will be billed for
any additional costs incurred by the Board during the course of the
background investigation.

Upon approval of the application by the Board, the supplier will
be issued a supplier license upon payment to the Board of a $5,000
supplier license fee. The supplier license is renewable on an annual
basis. The $5,000 supplier license fee is an annual fee.

A supplier�s license requires extensive disclosure by any �key
person� of the supplier. A key person is defined to include officers,
directors, trustees, partners and proprietors of the applicant, as
well as managerial employees of the applicant performing the func-
tion of principal executive officer, principal operation officer, princi-
pal accounting officer or respective equivalents, managerial em-
ployees of the applicant exercising management, supervisory or
policy making authority over the applicant�s Michigan supplier
operations and persons directly, indirectly or through attribution
owning more than five percent of the applicant. Individuals classi-
fied, as a �key person� must complete the Personal Disclosure
Form, Level 1 Application.

Applications and disclosure forms must be completed by the
person making application for a supplier license and the key per-
sons or affiliates with control of that applicant. The information
subject to disclosure includes, but is not limited to:

� Copies of all filings required by the Securities and Ex-
change Commission during the two preceding fiscal
years;

� Properly executed Consents to Inspections and Sei-
zures and Waivers of Liability for Disclosures of Infor-
mation;

� Photographs and fingerprints of each individual per-
son required to be qualified as part of the application;

� Names; aliases and nicknames; dates of birth; physical
descriptions; citizenship; marital history and family
data; and home and business addresses and phone
numbers for each individual person required to be quali-
fied as part of the application and their respective fed-
eral tax identification numbers, Michigan tax identifica-
tion numbers and Social Security Numbers;

� Personal, business and financial information relevant
to the moral character, reputation, and integrity;

� A listing of the jurisdictions in which the person mak-
ing application for a supplier license and each person
required to be qualified as part of that application, holds
or has held a supplier�s license or other gaming-related
license;

� Information regarding any previous civil litigation in-
volving the business practices of, or criminal arrests
involving the person making application for a supplier
license;

� Information regarding the incorporation, partnership
or other business structure and organization;

� Information regarding the equipment, goods and ser-
vices that the person making application for a supplier
license will provide or supply to casino including, with-
out limitation, information regarding inventory, prices
and the knowledge, skill, education, training and expe-
rience of that applicant and the managerial employees;

� Information regarding any previous bankruptcy pro-
ceedings, filed by or against the person making appli-
cation for a supplier license;

� Information regarding any previous formal legal pro-
ceedings to adjust, deter, suspend or otherwise work
out payment of any debt owed by the person making
application;

� Information regarding any present or previous tax de-
linquency or complaints, notices or liens filed against
the person making application;

� Information regarding any previous violation or non-
compliance of supplier licensing or regulatory require-
ments in Michigan or any other jurisdiction;

� Information regarding any previous violation or non-
compliance of any other licensing and regulatory re-
quirements involving other regulated gaming or non-
gaming related activity in Michigan or any other juris-
diction;

� Information regarding whether the person making ap-
plication for a supplier license or any other person re-
quired to be qualified as part of that application has
ever held a supplier�s license or other gaming-related
license, which was restricted, suspended or revoked in
Michigan or any other jurisdiction;

� Information regarding any political contributions, loans,
donations or payments made by that applicant or any
other person required to be qualified including their
respective spouses, parents, children or spouses of
children to a candidate within one year prior to the
application; and

Any other information required by the Board regarding the per-
son making application, which is deemed necessary by the Board
to evaluate that applicant�s eligibility, qualifications and suitability
to be licensed as a supplier under the act and the rules.

An applicant for a supplier�s license must assume and accept
any and all risk of adverse publicity, notoriety, embarrassment,
criticism, financial loss or other unfavorable or harmful conse-
quences that may occur in connection with the application.

An applicant for a supplier�s license must disclose to the Board,
and its agents, all otherwise confidential records that the Board
requests from the applicant or from third parties.
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Any misrepresentation or omission in the application is cause
for denial, suspension, restriction or revocation of a license by the
Board.

An applicant must provide the name, address and telephone
number of a representative who will act as a liaison to the Board
and to the Michigan Department of State Police (�Michigan State
Police�).

A licensed supplier must furnish to the Board a list of all equip-
ment, devices and supplies offered for sale or lease to casino appli-
cants/licensees. A supplier must file a quarterly return with the
Board listing all sales, leases and services. Furthermore, a supplier
must permanently affix its name to all its equipment, devices and
supplies for gaming operations.

Supplier applicants and licensees are under a continuing duty
to provide information requested by the Board and to cooperate in
any investigation, inquiry or hearing conducted by the Board. Fail-
ure to do so may result in denial, suspension or, upon reasonable
notice, revocation of a license.

A casino will not do business with a non-licensed supplier
since it will jeopardize its own license.

All licenses are renewable annually upon payment of the $5,000
annual license fee and upon transmitting to the Board an annual
report that contains the information required under the rules. The
licensee must submit the annual license renewal fee at least 30 days
prior to the expiration of the license.

The Board will take whatever time is necessary to conduct a
thorough background investigation. Background investigations
may take six weeks or more, depending on the complexity of the
investigation and the number of investigations that need to be
conducted.

We strongly suggest that contractors and suppliers seeking a
letter of intent from one of the three Detroit casino operators do so
as soon as possible. Thereafter, the contractors and suppliers
should complete and file an application with the Board for licen-
sure. Literally hundreds, and possibly thousands of companies will
be applying for supplier licenses. Thus, we suggest that you file as
soon as practicable.

Occupational (Employ ee) Licensing

The act specifically authorizes the Board to issue occupational
licenses. The act provides that an �occupational license� means �a
license issued by the Board to a person to perform an occupation in
a casino or casino enterprise which the Board has identified as
requiring a license to engage in casino gaming in Michigan.�

Pursuant to this authority, the Board has promulgated rules
that specifically cover occupational licensing of employees of ca-
sino licensees, casino enterprises and supplier licensees. The fol-
lowing describes in general terms the individuals required to obtain
an occupational license, and establishes three different classes of
occupational licenses:

�An individual who is employed by a casino licensee, ca-
sino enterprise, or a supplier licensee whose work duties

are directly related to, or involved in, a gambling opera-
tion or performed in a restricted area of a casino or in the
gaming area of the casino, or who is a gaming operations
manager, general manager, department manager, or an
equivalent, shall hold a valid occupational license that is
the level required for his or her position before the indi-
vidual may perform any of the duties of his or her position.�

There are three different classes of occupational license: (i)
Occupational license, level 1; (ii) Occupational license, level 2; and
(iii) Occupational license, level 3.

Most construction contractors are unlikely to be engaged in
the day-to-day operations of the casino. Thus, it is likely that only
the key persons (officers and directors) involved with a construc-
tion supplier licensee will have to be licensed. These individuals
will be required to obtain a Level 1 or Level 2 license.

The Board may exempt a person from the occupational licens-
ing requirements if the Board determines that the person is regu-
lated by another governmental agency or that licensing is not
deemed necessary in order to protect the public interest or accom-
plish the policies and purposes of the act.

Occupational licensees have a continuing duty to maintain
their suitability for licensure.

A Level 1 occupational license is the highest, or strictest, occu-
pational license. A Level 1 occupational license is required for any
individual who will be employed by a casino licensee or supplier
licensee in a position that includes any responsibility or authority
listed below:

1. The supervision of specific areas or departments related to,
or involved in, the gambling operation. Such positions in-
clude the following:

� casino shift manager;

� pit boss;

� poker shift supervisor;

� slot shift manager;

� a person that supervises the repair and maintenance of
slot machines and bill changers;

� a person that supervises surveillance investigations or
the operation of the surveillance department during a
shift;

� a person that supervises security investigations or the
operation of the security department during a shift;

� cage manager;

� a person that supervises the operation of the cashiers�
cage, table games cage, or slot machine cage during a
shift;

� a person that supervises the hard count or soft count
room;

� a person that supervises the patron check collection



6

Administrative Law Quarterly

unit; and keno manager or keno supervisor.

2. The authority to develop or administer policy or long-
range plans or to make discretionary decisions regulat-
ing gambling operations. Such positions include the
following:

� director, officer, or comparable non-corporate employee
of the casino licensee or supplier licensee;

� casino manager;

� slot department manager;

� director of surveillance;

� director of security;

� controller;

� credit manager;

� audit department executive;

� management information department manager;

� manager of a marketing department;

� assistant manager of a casino department;

� administrator of operations;

� a person with authority to authorize issuance of patron
credit or cash complimentaries in the amount of $10,000
or more;

� audit manager; and

� a person that supervises other Level 1 employees.

3. The authority to develop or administer policy or long-
range plans or to make discretionary decisions regulat-
ing the management of a casino enterprise, and other
casino operations. Such positions include managers of
hotels, non-gaming entertainment activities, food and
beverage operations, and personnel and human re-
source activities.

The holder of a Level 1 license may perform the work of a Level
2 or Level 3 occupational licensee, but a Level 2 occupational lic-
ensee may not perform the work of a Level 1 licensee.

A Level 2 occupational license is required of any individual
who will be employed by a casino licensee or supplier licensee and
whose employment duties predominantly involve the mainte-
nance, servicing, repair or operation of gambling games, gaming
machines, devices or equipment or assets associated therewith, or
who regularly requires work in a restricted casino area.

To perform an occupation covered by any of the various levels
of occupational licensing, an individual is required to hold a cur-
rent and valid occupational license prior to such employment.

Occupational Licensing St andards

The act requires an applicant for an occupational license to be
at least 21 years old, if the applicant will perform any function

involved in gaming by patrons, and at least 18 years old, if the
applicant will perform only non-gaming functions. An eligible ap-
plicant cannot have any felony convictions under the laws of
Michigan, any other state or the United States. An eligible appli-
cant also cannot have any misdemeanor convictions which in-
volve gambling, dishonesty, theft, or fraud in any state or any
violation of a local ordinance in any state involving gambling, dis-
honesty, theft, or fraud that substantially corresponds to a misde-
meanor in that state.

The act permits the Board to issue an occupational license after
the Board has determined that the applicant is eligible for an occu-
pational license pursuant to rules. An applicant must demonstrate
to the Board a level of skill, knowledge, or experience reasonably
necessary to perform the job duties required for the occupation.
However, an applicant may still be employed by a casino licensee
or casino license applicant to perform the duties if the casino lic-
ensee or casino license applicant agrees to provide necessary
training to the applicant.

In addition to the above mandatory requirements, the act gives
the Board the discretion to deny an occupational license if:

� The applicant fails to disclose or states falsely any in-
formation requested in the application;

� The applicant is a member of the Board;

� The applicant has a history of noncompliance with the
casino licensing requirements of any jurisdiction;

� The applicant has been indicted, charged, arrested, con-
victed, pleaded guilty or nolo contendere, forfeited bail
concerning, or had expunged any criminal offense un-
der the laws of any jurisdiction, either felony or misde-
meanor, not including traffic violations, regardless of
whether the offense has been expunged, pardoned, or
reversed on appeal or otherwise;

� The applicant has filed, or had filed against it, a pro-
ceeding for bankruptcy or has ever been involved in
any formal process to adjust, defer, suspend, or other-
wise work out the payment of any debt;

� The applicant has a history of noncompliance with any
regulatory requirements in Michigan or any other juris-
diction;

� The applicant has been served with a complaint or other
notice filed with any public body regarding a payment
of any tax required under federal, State, or local law that
has been delinquent for one or more years;

� The applicant is employed by a governmental unit;

� The applicant or affiliate owns more than a 10 percent
ownership interest in any entity holding a casino li-
cense issued under the act;

� The Board concludes that the applicant lacks the req-
uisite suitability as to integrity, moral character, and
reputation, personal probity, financial ability and expe-
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rience or responsibility;

� The applicant fails to meet any other criteria that the
Board considers appropriate. The criteria considered
appropriate by the Board shall not be arbitrary, capri-
cious, or contradictory to the expressed provisions of
the act;

� The applicant is unqualified to perform the duties re-
quired of the license;

� The applicant has been found guilty of a violation of
the act; or

� The applicant has had a prior gambling-related license
or license application suspended, restricted, revoked,
or denied for just cause in any other jurisdiction.

In order to ensure that an applicant meets the above standards
for occupational licenses, the Board has broad powers to obtain
information from and about applicants and to investigate the truth-
fulness of that information.

Applica tion for Occupational Licensing

Application for a Level 1 occupational license is made by com-
pleting the Personal Disclosure Level 1 Form. A failure to disclose
information requested in the application, or falsely stating any
such information, is grounds for denial of an occupational li-
cense. Moreover, knowingly making a false statement on a license
application is a 10-year felony subject to a $100,000 fine.

The Board requires an applicant for a Level 1 or Level 2 occupa-
tional license to submit an application and personal disclosure
form to the Board�s principal office in Ingham County, or another
location specified by the Board. The application and personal dis-
closure forms may require the Level 1 or Level 2 applicant to pro-
vide the following information and documents:

� The applicant�s name including any aliases or nick-
names;

� Date of birth and copy of birth certificate;

� Physical description;

� Current address and residence history;

� Social Security Number;

� Citizenship, and, if applicable, information regarding
resident alien status;

� Marital history, dependents and other family data;

� The casino licensee, supplier licensee or applicant with
whom the applicant is associated or employed, and the
nature of the applicant�s position with or interest in
such licensee or applicant;

� Current home and business or work telephone num-
bers;

� Employment history of the applicant and applicant�s
immediate family;

� Education and training;

� Record of military service;

� Government positions and offices presently and previ-
ously held, and offices, trusteeships, directorships or
fiduciary positions presently or previously held with
any business entity;

� Other trusteeships or fiduciary positions presently or
previously held by the applicant or applicant�s spouse
or immediate family, and any denial, suspension or re-
moval from such positions;

� Current or recent memberships in any social, labor or
fraternal union, club or organization;

� Licenses and other government permits or approvals
presently and previously held by the applicant or the
applicant�s spouse or other members of the applicant�s
immediate family in Michigan or any other jurisdiction
and related history of compliance and disciplinary ac-
tion regarding such licenses;

� Any denial, suspension or revocation by a govern-
ment agency of any license, permit or certification held
by or applied for by the applicant or the applicant�s
spouse or immediate family, or by any entity in which
the applicant or the applicant�s spouse or other mem-
bers of the applicant�s immediate family was a director,
officer, partner or owner of a five percent or greater
interest;

� Any present or previous interest in, or employment
with, an entity which has applied for a license, permit,
certificate or finding of qualification or suitability in
connection with any gambling or alcoholic beverage
operation in Michigan or any other state, by the appli-
cant, the applicant�s spouse or any other member of
the applicant�s immediate family;

� Criminal history of the applicant and the applicant�s
immediate family;

� History of civil litigation and any other civil or adminis-
trative proceedings in which the applicant and
applicant�s immediate family were parties;

� Political contributions by the applicant and the
applicant�s immediate family to State and local candi-
dates within one year of the application;

� Financial information, including statements of the as-
sets and liabilities and net worth of the applicant and
the applicant�s spouse and dependents, and their re-
spective bank accounts, loans, notes, real estate inter-
ests, mortgages and liens, life insurance, pension funds,
real estate and income tax payables, vehicles and other
assets;

� Copies of local, State and federal tax returns of the ap-
plicant;

� Judgments and petitions for bankruptcy or insolvency
concerning the applicant or any business entity in which
the applicant held a five percent or greater interest,
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other than a publicly-traded company, or in which the
applicant served as an officer or director;

� Any garnishment or attachment of wages, charging
order or voluntary wage execution, or other formal pro-
ceedings to adjust, defer, suspend or otherwise work
out the payment of any debt of the applicant;

� Information whether the applicant has failed to timely
pay any present or previous local, State or federal taxes
that are or were delinquent for any time period;

� Life insurance policies on the applicant�s life naming
someone other than the applicant�s family as benefi-
ciary;

� Whether the applicant has ever been bonded for any
purpose or been denied any type of bond and the rea-
sons for such denial;

Other confidential financial and business informa-
tion;

� The information specified and required by the act, in-
cluding a photograph and two sets of fingerprints of
the applicant taken at a time and/or place specified by
the Board;

� All required waivers and affidavits prescribed by the
Board; and

� Any other information or documents that the Board
deems necessary and relevant to determine the
applicant�s identity, eligibility, qualifications and suit-
ability for licensure under the act or the rules.

The act requires an applicant to provide two sets of his or her
fingerprints and a photograph. All license applicants must consent
in writing that fingerprints provided to the Board may be forwarded
to the Michigan State Police and retained by the Michigan State
Police for any identification purposes, including a background in-
vestigation of the applicant. The Board treats the criminal history
disclosure requirement very broadly and requires the disclosure of
arrests, detentions, indictments, expunged and sealed criminal
records, pardons, executive clemency and convictions reversed on
appeal.

The act requires the Board to decide �in reasonable order� all
license applications. The applicant has the burden to establish by
clear and convincing evidence the applicant�s eligibility and suit-
ability as to integrity, moral character and reputation, personal pro-
bity, financial ability and experience, responsibility and other crite-
ria as may be considered appropriate by the Board.

Much of the information submitted by an applicant to the
Board may be disclosed by the Board to other persons. The act
generally states that information possessed by the Board is sub-
ject to the Michigan Freedom of Information Act. The act excludes
from disclosure �all information provided in an application for li-
cense required under this act,� but goes on to list exemptions from
the exception. Notably, the Board is required to provide certain
information upon written request from any person. Moreover, any
other information possessed about an applicant or licensee is sub-

ject to disclosure if presented during a public hearing.

Applicants and licensees are required to agree to accept any
risk of adverse publicity, public notice, notoriety, embarrassment,
criticism, financial loss, or other unfavorable or harmful conse-
quences arising from an application and the licensing process, or
from public disclosure of the information.

All applicants, along with licensees, are required to consent to
the inspections, searches and seizures to which licensees are sub-
ject. Under most circumstances, it appears that such inspections,
searches and seizures can occur only once the applicant is li-
censed, but the applicant can be required to give such consent at
the time of the application. The Board effectively may require appli-
cants to waive privileges for confidential communications and rela-
tionships, such as the attorney-client privilege and the physician-
patient privilege.

The application fee must be paid to the Board when the applica-
tion is submitted. The application fees are $500 for a Level 1 li-
cense, $100 for a Level 2 license, and $50 for a Level 3 license.

If the Board�s cost in performing the background investigation
on the applicant exceeds these amounts, the Board may require
payment of an additional fee, which will be assessed to the appli-
cant as a condition of issuing a license.

In addition to the application fee, license fees are due upon
initial issuance of a license and upon each subsequent renewal �
$250 for a Level 1 occupational license; $100 for a Level 2 occupa-
tional license; and $50 for a Level 3 occupational license.

Occupational licenses must be renewed every two years.

The Board will review the application and conduct a criminal
history check. The Michigan State Police and Attorney General are
required to assist in conducting any background checks of appli-
cants. If the Board�s review of an application reveals a deficiency
that would require denial of the application, the Board is required to
notify the applicant and provide the applicant a reasonable period
of time to correct the deficiency. The Board may issue subpoenas
for the production of persons, documents, or other items for an
investigative hearing. Testimony at such a hearing is made under
oath or affirmation.

Applicants are forbidden from engaging in ex parte communi-
cations with a member of the Board. An �ex parte communication�
means �any communication, direct or indirect, regarding a licens-
ing application, disciplinary action, or a contested case under this
act other than communication that takes place during a meeting or
hearing conducted under this act.�

Applicants are forbidden, directly or indirectly, to give or offer
any gift, gratuity, compensation, travel, lodging or anything of
value to any member, employee or agent of the Board.

After completion of the background investigation, the Execu-
tive Director is required to report to the Board in writing regarding
the background investigation of the occupational license appli-
cant. The Board then grants or denies the application for an occu-
pational license. If the application for an occupational license is
granted, the applicant has 14 days after the date of mailing of the
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notice of the applicant�s suitability for licensure to pay the license
fee. If the applicant does not timely pay the fee, the Executive
Director will issue a notice of denial.

If a license application is denied, the notice of denial becomes
final unless the applicant timely requests a contested case hearing.
A person whose application for an occupational license has been
denied may not reapply for an occupational license of the same or
higher level for one year unless the Board receives a written re-
quest for leave to do so and approves the request.

An occupational licensee will receive an identification badge,
which must be worn and clearly displayed during work hours and
cannot be transferred to another person. The identification badge,
like the license, remains the property of the Board at all times.

An occupational license is subject to renewal every two years.
An occupational licensee must request renewal on a form pre-
scribed by the Board no less than 30 days before expiration of the
license.

It is important to note that occupational licensees, like casino
licensees and supplier licensees, are subject to very broad and
comprehensive reporting obligations.

Prohibitions

The act prohibits contributions to state and local candidates by
a broad range of persons associated with licensed suppliers (own-
ers, officers, directors and managerial employees) from that date of
application for the supplier license. This prohibition remains in
effect for three years after the supplier�s license has expired or
otherwise terminated.

Similar restrictions also apply to casino license applicants and
casino licensees, although the time frame of the prohibition looks
back as well as forward.

The act strictly prohibits licensees, applicants for licenses or
their affiliates or representatives from having any �ex parte com-
munication� with members of the Board. �Ex parte communication�
includes any communication, direct or indirect, regarding a license
application, disciplinary action, or a contested case other than a
communication that takes place during a meeting or hearing con-
ducted under the act.

The act contains broad prohibitions on the offer of any gift,
gratuity, compensation, travel, lodging or anything of value to any
member, employee or agent of the Board.

The Board rules go further, prohibiting licensees or applicants,
their affiliates, key persons, representatives and labor organiza-
tions from directly or indirectly giving or offering to give any gift,
gratuity, benefit, compensation, travel, lodging, food or beverage
or any other thing of value to any member of the Board, the Execu-
tive Director of the Board, any employee of the Board, any em-
ployee of the State Police Gaming Section or any member of the
Attorney Board, any employee of the State Police Gaming Section
or any member of the Attorney General�s Casino Control Division
or any immediate family member of any such person.

The Board�s rules specifically prohibit applicants and persons

licensed by or registered (which includes vendors) with the Board,
as well as the labor organizations associated with applicants and
licensees, from employing or entering into contracts for goods or
services with present and former Board members and employees or
their families. The length of time of the prohibition varies depend-
ing upon whether the Board employee is a Board member of super-
visory employee (four year ban after service/employment with the
Board is terminated) or a non-supervisory employee (two year ban
after the service/employment with the Board is terminated).

The prohibition covers all employees of the Board, the Attor-
ney General�s Casino Control Division, command officers of the
Michigan State Police Gaming Section and any immediate family
members of these persons. Immediate family members include the
spouse (other than a spouse who is legally separate under a decree
of divorce or separate maintenance), parent, child, dependent, sib-
ling, spouse of sibling, father-in-law, mother-in-law and legally rec-
ognized domestic partner.

The Board�s rules also prohibit licensees, applicants and their
key persons, representatives and affiliates from knowingly em-
ploying or entering into contracts for goods or services with any
state, local or federal law enforcement officer. This rule effectively
prohibits the hiring of off-duty law enforcement officers as employ-
ees by licensees and license applicants.

David D. Waddell, Robert W. Stocker II, and Senior Gaming Ana-
lyst Robert R. Russell II (a nonlawyer) are members of the Gaming
Practice Group of Fraser Trebilcock Davis & Foster, P.C.

This article is copyrighted by Fraser Trebilcock Davis and Foster,
PC., 1999.

In addition, to specializing in all areas of the law regarding the
Detroit and Michigan tribal casinos, the Fraser law firm also
publishes a Newsletter on Michigan�s gaming industry called The
Michigan Gaming Law Newsletter. The Newsletter is sent via fac-
simile to hundreds of subscribers including: top management of
many of the largest casino operators and suppliers in the world,
State and local governmental officials, as well as general and
industry media. The Newsletter is currently a free publication and
can be ordered by calling (517) 377-0852 or by visiting a com-
prehensive website devoted exclusively to Michigan�s gaming in-
dustry at www.michigangaming.com.

In addition to the Newsletter, the Fraser law firm�s Gaming Prac-
tice Group has authored a comprehensive book on Michigan�s
Gaming Industry titled: The State of Michigan Gaming Law Legal
Resource Book. The Book is designed to educate casino opera-
tors, suppliers and employees on the Licensing process for the
Detroit casinos, as well as on the regulatory framework for the
Michigan tribal casino industry.        n
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I want to pose a question today. What must we do to act ethi-
cally?

Let me suggest a twofold answer. First, if we wish to act ethi-
cally as individuals and organizations, we must pay attention to
ethics. Second, we must identify and control the human impulses
that overcome ethical values.

I�d like to explore this theme with you by telling you three sto-
ries, one about Sears, one about General Motors-Cadillac, and one
about Jim Valvano, the former basketball coach at North Carolina
State. Each of these stories illustrates in a different way an organi-
zation or person that veered off the ethical highway. We need to
ask why.

The Se ars Story 1

Let�s start with Sears, the venerable retailer. In the 1980s, Sears
fell on hard times. Their profits were flat and their stock price was
lackluster. To energize the company, Sears� Board hired a new CEO,
Arthur Martinez, a corporate turnaround expert, from Saks in 1992.
By cutting unprofitable operations like the Sears catalog and lay-
ing off 55,000 employees, Martinez pulled Sears out of the financial
doldrums, and their profits started to grow 20% per year.

But a scandal ten years in the making unraveled in November
1996 in Boston. A disabled security guard, Frances Latanowich,
had filed for bankruptcy and discharged his debts. But during the
bankruptcy, he agreed to repay Sears $1,161 for a TV, battery, etc.
Sears had offered during bankruptcy not to repossess  the goods if
he agreed to pay $28 a month and �reaffirm� the debt.

After the discharge of his debts,
Latanowich wrote a letter to the bankruptcy

judge, Carol Kenner, saying the monthly pay-
ment was killing him � �keeping food off the
table for my kids.� He asked to reopen his case.

Reaffirmation is legal, but a signed reaffirmation
must be filed with the bankruptcy court for judicial

review. Sears failed to file the reaffirmation.

Judge Kenner ordered a hearing in January 1997 and demanded
a list of cases in which Sears had done the same thing, i.e., not file
the reaffirmation but still collect on the unenforceable agreement.
There were 2,733 such cases in Massachusetts alone!

In March 1997, Sears� head lawyer, Michael Levin, learned of
Judge Kenner�s ruling. An internal investigation showed that
Sears was doing this nationally.

When Mr. Levin informed CEO Martinez of the company�s
long-standing, illegal practice, Mr. Martinez said, �Wonderful.
Sears is 111 years old and I�m the guy in the chair for the company�s
first-ever guilty plea.�

Martinez called an emergency meeting of the company�s top
200 executives in April 1997. After informing them of the scandal,
Martinez ended the meeting by sending all 200 executives to their
offices to sit and think: Is what I do, the direction I give, even by
body language, creating an environment where this could happen?
Is my message, �make the numbers at any cost?� What allowed
this to go unnoticed and unreported for so long?

Managers agreed that Sears� miraculous transformation from a
drifting, defeatist bureaucracy into a lively, can-do company cre-
ated an unanticipated consequence: They hated to send bad news
to top management.

Sears had also pushed its credit cards to seventeen million new
customers in the early 1990s. Many were poor credit risks. By 1997,
one third of all US consumer bankruptcies included Sears as a
creditor.

By William J. Richards
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Sears did not compound the problem once discovered. Mar-
tinez insisted on full disclosure and repayment to debtors.

Sears began a search for every unfiled reaffirmation since 1992.
The company assigned sixty computer and audit specialists to
search for files. The search itself cost fourteen million dollars. The
final tally: Sears improperly collected $110 million from 187,000 cus-
tomers.

The total cost to Sears was $475 million, $300 million of which
went to debtors. The rest was criminal fines and settlement of a suit
brought by shareholders. In February 1999, the company pleaded
guilty to a felony, ending a 22-month investigation by the FBI and
Justice Department.

The General Mot ors Story 2

General Motors� Cadillac Division competes with other luxury
car makers like Ford and Mercedes for sales. Each year, the compa-
nies watch each other�s sales numbers to see who is ahead in the
race to sell the most vehicles.

As 1998 drew to a close, the Cadillac versus Lincoln race for
first place was tight. But, in January 1999, with the world automo-
tive press in Detroit for the annual auto show, Cadillac announced
that its 1998 sales exceeded Lincoln�s by 300 units. They attributed
the margin of victory to a whopping December. GM reported sales
of over 23,000 Cadillacs in December � a huge gain of 37% over
December 1997, which itself was a good month and year.

Then something mysterious happened. GM reported January
1999 sales to be a meager 8,000 Cadillacs, a 37% decrease from
January 1998. Even Cadillac dealers questioned how the sales
plummeted from December 1998 to January 1999. The plunge did
not mesh with their own dealer numbers, which were more con-
stant.

So GM�s auditors reviewed the figures. They discovered that
Cadillac�s own people had �borrowed� from January 1999 sales in
order to inflate December 1998 sales, so that Cadillac could beat
Lincoln.

The auditors reported these findings to GM executives. A red-
faced John Smith, general manager of Cadillac, faxed an apology to
Lincoln�s general manager. GM Group Vice President  Ron Zarrella
sent an e-mail to employees saying that GM intends to succeed,
but, �when we win, it will be with integrity.�

The Valv ano Story 3

For those of you who are not basketball junkies, Jim Valvano
was the basketball coach at North Carolina State. The pinnacle of
his career came in 1983, when his team won the NCAA champion-
ship against a heavily favored Houston team, on a last-second
shot.

Valvano was 37, married with three daughters. Valvano was an
intense man. If he liked a movie, he saw it five times. If he liked a
song, he transcribed it, memorized it, and sang it twenty times a
day. He recruited and coached basketball the same way. He had an
intense desire to win.

For example, when he was a 23-year-old coach at Johns
Hopkins, his team lost a game, and on the way home, his players
called him to the back of the bus. They asked, �Why is winning so
important to you? We have never seen anything like it. It�s irratio-
nal.� Valvano replied, �Because the final score defines you. You
lose, ergo, you�re a loser. You win, ergo, you�re a winner.� The
players disagreed. �Participation is what matters,� they said. �The
constancy of effort, trying your very best regardless whether you
win or lose � that�s what defines you.�

Valvano was not convinced. Through 23 more years of coach-
ing, he never changed. After a 39-36 loss to Virginia in 1982, he
went on a rampage in his office, broke a lamp, threw chairs. Later he
admitted, �I was a maniac, a terrible husband and father.�

He was never home. He thought he could make his life so excit-
ing that his wife and kids would be thrilled just to be part of it. One
Father�s Day, nobody planned anything for him or even mentioned
Father�s Day because he had never been home on Father�s Day
before. He asked why no one had planned a celebration. His
daughter said, �Dad, we spent our lives being part of your life.
When are you going to be part of ours?�

Then in 1990, he was on a golf course when he felt a pain in his
testicles. The diagnosis was cancer of the spine. His life changed
from basketballs, players, referees and film to chemotherapy, hos-
pitals, needles, x-rays, and helplessness. Valvano had a date with
death; and he finally changed.

What can we learn from his change? What his players at Johns
Hopkins tried to tell him 23 years earlier: There is something more
important than winning.

In the last months of his life, Valvano admitted, �They were
right. It�s effort, not result. It�s trying. God, what a great human
being I could have been if I�d had this awareness back then. But
how can you tell that to a coach with a mortgage and a couple of
kids and 15,000 fans in the stands who judge him only by wins and
losses? Do you know, that 39-36 loss to Virginia was ten years ago,
but I could never let go of that game until I got sick. Now, it doesn�t
bother me at all.�

The Valvano story may not seem to cast any light on our ques-
tion of the day � what must we do to act ethically? But it does. It
helps answer the secondary question, what human impulses over-
come ethical values? Valvano courted trouble at NC State. The
NCAA found two punishable violations and placed the team on
probation for two years. Valvano left NC State under a cloud of
suspicion, much like coach Steve Fisher here at the University of
Michigan. In 1993, Valvano died at the age of 47.

Winning with Int egrity

We may comfort ourselves with the thought that we are differ-
ent than Sears, Cadillac, or Jim Valvano because ours is a profes-
sion, and what happened to them cannot happen to us or to our law
firms. But I suggest that the urge to win, to compete to be �number
one� is universal. Sears and Cadillac compete for market share, and
Jim Valvano competed with other coaches for the best recruits and
for championships. Likewise, lawyers and law firms compete for
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clients and to beat one another in court and administrative pro-
ceedings. The forum in which we compete is different, but the
urges that drive us are the same that drive retailers and basketball
coaches.

In any competitive business, there is a temptation to cheat.
Cheating tempts all of us because it is a shortcut to glamorous
results. Cheating can bring in clients, achieve spectacular goals,
and make us look good � until we get caught. So, we have to make
a conscious effort to pay attention to ethics. If we don�t, the natu-
ral and culturally inspired impulses that drive us to success will
overcome the better angels of our nature.

If we wish to avoid the ethical lapses at Sears and GM in our
own organizations, if we wish to avoid Jim Valvano�s tragic mis-
takes, we need to identify ethics as an important concern. We need
to write and publish our organization�s ethical rules. We need to
emphasize the importance of ethics by setting up committees or
ethics officers to monitor our ethical performance and act as a re-
source for ethical questions. And, we need to remind ourselves
that Vince Lombardi was wrong. Winning is not everything. Win-
ning at whatever you do is fine, but the effort itself is good, and as
Mr. Zarella at GM said, winning with integrity should be our ulti-
mate goal.

Let me add a word about the societal values that help drive
people off the ethical highway. It is tempting to fault Valvano for
ignoring his family and the NCAA rules in his obsessive quest for
wins on the hardwood. He was an adult; he made his life choices
over a long period of years; he would be the first to admit his
priorities were misguided, and the responsibility for those priorities
was his.

But it would be a mistake to stop there. Valvano did not grow up
in a vacuum. He grew up in a culture that rewards and glorifies
winning and material success. Growing up in that culture will tempt
any rational person or organization to pursue the glory and re-
wards that winning offers. We congratulate and reward our chil-
dren when they �win� by bringing home �A�s, landing a job, or
scoring a goal. In our law offices we reward associates and partners
who �win� for the firm by bringing in new clients, posting high
billable hours, or beating their opponent in court. We reward those
associates with partnership. We reward the successful partners
with corner offices, handsome salaries and bonuses.

So, Jimmy Valvano was neither unique nor irrational in his pur-
suit of victory. Nor was GM�s Cadillac Division irrational or unique
in pursuing �number one� status for luxury car sales. Nor was
Sears irrational in signing up more credit cardholders or encourag-
ing debtors to reaffirm and pay their debts. Those strategies are
rationally designed to produce money for the company; both Sears
and GM, after all, need to turn a profit to stay in business.

But these three stories teach the same lesson. If we focus only
on winning and not on ethics, we will veer off the ethical highway.
If we want to act ethically, we must pay attention to ethics. This
does not come naturally, because our culture does not reward or
glorify ethical conduct like it does winning. I have never heard of a
lawyer promoted to partner for his ethical conduct. Ethical conduct
is its own reward; we cannot expect tangible rewards or recogni-

tion. But if we pay attention to ethics, we at least stand a chance to
act ethically.

Second, we must control the natural impulse to pursue only
those goals that society rewards. With those impulses under con-
trol, and with our eyes focused on the ethical ball, we can act
ethically. When we act ethically, we can reap the psychic rewards
of upholding our profession�s highest ideals. In the end, there is
nothing more rewarding, nothing more satisfying, than the pride
we feel from conducting ourselves with honor and integrity.

Endnotes
1. Source: Newsweek, February 22, 1999, p 36.

2. Source: Detroit Free Press, May 6, 1999, p 1A.

3. Source: Sports Illustrated, November 1, 1993, p 11.
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[This article has been adapted from a talk
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Health Law Institute sponsored by the Insti-
tute of Continuing Legal Education and the
Health Law Section of the State Bar of Michi-
gan on March 12-13, 1999, in Troy, Michigan.
Mr. Hoffman, a member of the Butzel Long firm,
is a former president of the Administrative Law
Section.]

There has been a change in the battlefield that marks the nexus
where criminal law meets health care. In the time that I have allotted
this morning, I�d like to explain what I think is a shift in the prosecu-
tion paradigms from traditional false claims and fraud prosecutions
to using criminal complaints to attack alleged defects in quality of
care. Recently, the Michigan Attorney General has employed a
variety of criminal statutes to charge facilities and individuals with
three different crimes: false statement to qualify for Medicaid certi-
fication (MCL 400.605), alteration of medical records (MCL
750.492a), and vulnerable adult abuse (MCL 750.145m). Because
the charges arise from investigations into quality of care, the health
care lawyer is confronted by new and more complex repercussions
from the most routine state inspection.

Let me start with the traditional model. The traditional model is
where Mrs. Smith goes to see Dr. Jones and is given a B12 shot on
October the 8th of 1996. There isn�t any question that that is an
objective set of circumstances, which in a criminal prosecution or
any trial presentation, we could all understand. We will hear from
Mrs. Smith that she went to Doc Jones� office and either she did or
didn�t get the shot. We�re going to hear from Doc Jones or from the
records seized from his office that he did or did not, in fact, record
the service in his records and billed for it. If there is proof that the
shot was not given, Dr. Jones may be deemed to have committed
fraud.

In the �70s and �80s that was typically the model � double bill-
ing, billing for services not rendered and so forth. For example, in a
dental case you could look in the patient�s mouth and decide
whether the surfaces that were billed for restorations, in fact, had a
restoration. You could determine whether the psychiatrist, for ex-
ample, could see 27 people and bill 27 hours in a 24-hour period.
During these years, legislatures passed false claims statutes at
both the federal and state level that made criminal a claim for ser-
vices if the claim was false, fraudulent of fictitious.

During the same period of time the scienter,
mens rea or criminal intent was defined by stat-
ute in Michigan as knowingly submitting a
claim which is false. On many occasions clients
will come in to the lawyer and say, �I billed what
they said I billed, and, sure, it�s wrong, but I
never intended to steal.� The problem is, of
course, that the level of criminal intent is �know-
ing� that the claim is false and that by submission

of the claim you put into effect the process which will result in
payment. In Michigan, the statute creates a rebuttal presumption
that if you submit a claim then you are deemed to be aware of the
nature of the claim and its content.

To make it even easier, if you read a HCFA 1500 form, or any
other claim form, you�ll find that it says very clearly, �I accept
responsibility for this claim. It was either done by me personally or
under my direct supervision.�  Thus, even with a less demanding
scienter requirement, what is, or isn�t, a false claim is pretty obvi-
ous. You either did or did not provide a service and if you submit a
claim form which is false, you may be charged with a crime.

A shift has occurred, however, in the application of the criminal
law to crimes that deal with quality of care. In the more recent cases
there is no isolated patient interaction. There is no objective falsity
of the claimed fraud. There is no single bill or claim particularly in
long-term care. Prosecutions do not focus on a single claim or
service. Rather, the charges address the entire array of care and
services provided by the facility and its officers and employees.

The start of the shift comes from two cases in the Eastern Dis-
trict of Pennsylvania. The first of these is called the Tucker House
case (United States v GMS Management-Tucker, Inc., No. 96-1271,
Ed PA February 21, 1996), which is an effort to use the Federal False
Claims Act, 31 USC § 3729, as a device to attack quality of care in a
nursing home. The defendant�s facility had undergone a survey by
the Pennsylvania inspectors who came up with three or four pa-
tients where there were pressure sores, nutritional defects and hos-
pitalizations which were deemed to be defects in quality of care.
Using the power of the civil law, including treble damages and
fines, the federal government crafted a resolution under which the
nursing home would continue in operation and would continue as
a provider under Medicare, but would do so under what really
amounted to a partnership with the federal government. The con-
sent agreement imposed very specific monitoring provisions, in-
cluding such detailed matters as requiring outside consultants for

Turning

Quality of

Care Issues
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nutritional assessments.

The Tucker House case is followed by the Chester Care case,
(United States v Chester Care Center, et al, No. 98-CV-139, Ed PA
January 13, 1998), which differs in a few critical aspects. The most
important of the Chester Care case for our purposes is that it was
developed using the surveyor�s work product. In the Chester Care
case, there was a presentation of inappropriate patient care or lack
of good patient care identified by surveys done by the nursing
home regulators.

For those of you who are not familiar with a nursing home sur-
vey, the process is briefly that all long-term care facilities in Michi-
gan are surveyed annually to determine if they are �in compliance
with all applicable federal and state regulations.� If a surveyor cites
a facility, under either federal or state regulations, the home is then
required to file a Plan of Compliance. The Plan of Compliance is
simply an explanation of how the nursing home will correct the
defect in care identified by surveyor. For example, if the surveyors
find a problem with the way the home is treating pressure sores or
ulcers, it can result in a violation of federal �tag 314,� which simply
means that the surveyor believes the patient has a pressure sore
which is �avoidable.� The Plan of Compliance then responds to the
surveyor�s citation by describing a plan of care which will eliminate
avoidable pressure sores. For the facility, the answer is not a denial
of wrongdoing. The answer is, �You�re right, and here�s what I�m
going to do about it.� This response to the survey in the Plan of
Compliance guides the nursing home�s plan of care to correct the
deficiencies. A resurvey will occur and is intended to see whether
the Plan of Compliance has, in fact, brought about a cure in the
claimed deficits in care identified in the survey. In Michigan, in the
area of long-term care, as well as adult foster care and hospital care,
regulatory enforcement has traditionally been by administrative
action. Typically, a survey will be followed up with a Plan of Correc-
tion and a resurvey and so on. The purpose of the process has
been to ensure that the quality of care in the home is maintained
and that patients are well cared for under the continual oversight
by the state of Michigan.

That pattern has significant implications for lawyers when the
shift in the attention of the criminal law moves into quality of care
allegations in a nursing home. In the Chester Care case, the
government�s allegations and proofs came directly from a survey
form. The government was able to use the survey citations as the
basis of civil wrongdoing and then use the Plan of Correction as
the defendant�s acknowledgment of responsibility. The Plan of
Correction also then became the standard by which the home
would be monitored for purposes of determining compliance. The
survey, in effect, was the basis for a civil monitory penalty action
and established the need for a monitoring program which is really a
judicially enforced plan of correction. In the last two years, three
cases have been brought by the Michigan Office of Attorney Gen-
eral. These cases reflect a clear effort to enforce, through the crimi-
nal law, quality of care for nursing homes, adult foster care and
hospital care. I would like to describe these three cases for you
because I think they will show how the use of the criminal law
changes the responsibility of counsel for a suspect facility and, of
course, changes the risk for the client. However, the purpose of a
criminal action is not to maintain care. It is to punish a wrongdoer.

And now enforcement is not mere survey and resurvey, but search
warrants, criminal investigations, criminal complaints and, poten-
tially, sentencing and incarceration.

What is a �false claim� by a long-term care facility? The legal
standard is contained in 42 USC § 1396(r)(b)(2)(a), which says that
a long-term care facility shall be operated in a fashion to attain or
maintain the highest practicable physical, mental and psycho-so-
cial well-being in accordance with the plan of care. From a tradi-
tional point of view, that is not the same question as to whether a
patient received a B12 shot. The two Pennsylvania cases may be
said to establish a judicial remedy for a false claim, the falsity of
which is that you did not maintain the highest practicable physical,
mental and psycho-social well-being for the patient.

The first case involved a woman in an adult foster care home
who had fallen or jumped from the roof. She was mentally retarded
and under the care of a case manager. Although she was later
diagnosed as suffering a hip fracture, she was able to more about.
As a result, care was delayed while the case manager tried to deter-
mine what to do. The investigation ultimately focused on the case
manager and asked the question whether the case manager had
been properly responding to the woman�s fall or whether he had so
recklessly disregarded her condition that he had committed the
crime of vulnerable adult abuse.

The case has now been reported in the Court of Appeals
(People v DeKorte, 233 Mich App 564 (1999). Without attempting
to belabor the facts, the outcome was simply that the care was not
provided in a timely fashion. The Attorney General�s charge under
the Vulnerable Adult Abuse Act (MCL 750.145m) was sustained by
the jury, although reversed by the Court of Appeals on a matter
related to the factual proofs and not the statutory charge itself.  At
least at this point, the law is valid and can be applied to punish
individuals where care of others is concerned.

The Vulnerable Adult Abuse Act has a fairly broad reach and
says that a care giver with authority over another is guilty of vul-
nerable adult abuse if a reckless act or failure to act causes serious
physical harm to the victim. The point was that the prosecution
attacked the judgment of the care giver as to when care was pro-
vided to the individual. You shift out of the notion of whether you
did or didn�t provide a B12 shot into whether the care that you did
provide was provided in a timely fashion or whether the withhold-
ing of care constitutes a reckless disregard of the patient�s condi-
tion. The decision to provide care and when and how and what care
shall be made available are all discretionary. That judgmental area
or segment of decision-making process in health care is entirely
new ground for the criminal law.

This new ground is broadly stated under the definition of
�reckless act� or �failure to act� at MCL 750.145m as follows:

�Conduct that demonstrates a deliberate disregard of the
likelihood that the natural tendency of the act or failure to
act is to cause serious physical harm or a serious mental
harm.�

These are words that come trippingly off the tongue. They are
not words that are traditionally seen in the criminal environment.
The key phrase, �deliberate disregard of the likelihood that the
natural tendency of the act is to cause harm� describes an abstract
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concept which in this context raises new issues as to how you deal
with the fact pattern that is presented to you as a health care prac-
titioner. No longer do we have the traditional prosecutor paradigm
of whether you provided the B12 shot. Now the question is
whether or not the course of conduct had a tendency to cause harm
and whether the care giver deliberately disregarded that likelihood
to cause harm.

Following the first charge for vulnerable adult abuse, the Attor-
ney General�s Office rearrested Mr. DeKorte for two additional
criminal violations having to do with the way that records were
maintained in the course of care of persons entrusted to his cus-
tody. The other two crimes that were brought against Mr. DeKorte
were alteration of medical records (MCL 750.492a) and false claims
for eligibility (MCL 400.605). All three charges arise from the same
investigation. The latter two charges involving alteration of
records and false claims had to do with whether or not the docu-
mentation, in this case Quarterly Reports and Plans of Care, were
properly signed in order to document the care provided to the
individuals entrusted to Mr. DeKorte. No one asked whether the
quality of care was appropriate or whether the care was, in fact,
rendered. The question asked was, �Do the documents demon-
strate valid care?� At no point did anyone testify either that the
care was inadequate and, in fact, testimony reflected that there was
no challenge to the care, simply that the documentation either was
false, fraudulent or misrepresented the circumstances of actual
care. In the first instance, you had a challenge to the care of the
patient, and in the second instance a challenge to the documents
that detailed the care.

This brings us to the third case in this series where all three
charges (vulnerable adult abuse, alteration of records and false
claims) were brought against a nursing home and its various em-
ployees. It is important to see how the criminal law reaches into
areas where the general assumption has been that other tools�
regulatory and administrative�were available to cure a defect or
protect patients. Harkening back to the Pennsylvania case, the
goal of administrative and regulatory enforcement in the past has
been to preserve the existence of the facility and preserve the op-
portunity for patient care. When using criminal powers, the goal, of
course, is not to preserve the facility but to obtain a conviction that
ultimately may be the end of the facility.

The third case arises from a fairly normal set of circumstances.
A complaint is filed with the Attorney General�s Office because a
patient had fallen and there was concern as to the care provided by
the nursing home after the fall. The Attorney General�s Office, how-
ever, in an unprecedented move joined with the Department of
Consumer & Industry Services regulatory people and reviewed the
surveys and the plans of correction from that home. Beyond that,
the Attorney General�s Office then borrowed a nursing home sur-
veyor to teach the Attorney General�s Office how to understand
the operation of a home and the intricacies of the survey process.
From this rather odd marriage of regulatory personnel and criminal
investigation, the criminal case against the nursing home was born.

The case has three parts to it. The first part follows along the
lines of the DeKorte case in that it alleges a vulnerable adult abuse
violation with regard to the woman who fell. The factual allegations
relate particularly to how the woman fell and what happened to her

after the fall. As a subset of the first part, the government also
claimed that the documentation of the fall and the care rendered
subsequent to the fall constituted criminal alteration of medical
records.

This combination of criminal abuse and alteration of record cre-
ates a very difficult situation to defend. The government has said
to the jury not only did you injure Mrs. Smith, but you covered up
afterwards.

The second part of the case deals with four patients, all of
whom were on ventilators and bed-bound. Whenever you have an
immobilized patient, you have to take into account the possibility
of pressure sores. In this area, the criminal allegations attack the
quality of care surrounding existence of pressure sores, which in-
cluded nutritional assessments, provision of care, wound care, and
general staff treatment of these four people. The case is built upon
survey findings, plans of compliance and the records taken from
the home. The criminal allegation is this context is vulnerable adult
abuse, although it depends upon a very minute analysis of such
things as, How often did you turn the patient? Whether the patient
was properly nutritionally assessed, and other issues of quality of
care that may be seen as challenging the care giver�s discretion in
providing care.

The third part of the case contains an allegation of false claims,
specifically set forth in MCL 400.605, as follows:

�A person shall not knowingly and willfully make or in-
duce or seek to induce the making of a false statement or
false representation of a material fact with respect to the
conditions or operations of an institution in order to qualify
for Medicaid.� (emphasis added)

This last clause creates a significant difficulty in analysis.
What is a false statement of a �condition� or �operation�? In a
traditional prosecution, when a doctor bills for a B12 shot and fills
out a HCFA 1500 form, I think everybody can understand what was
the claim for services and how will that claim be measured if subject
to a criminal charge. But what is a false statement of a condition or
operation of a facility in order that the facility may qualify upon
certification or recertification under Medicaid? It turns out there
really isn�t a form or any specific single document. What happens
is that the survey process provides a vehicle for certification of a
home as in compliance with federal and state regulations in order to
be appropriate for receipt of Medicaid and Medicare funds as well.

In this case, the false statement of conditions taken from the
government�s allegations is as follows:

�Instead of complying with the plan of correction in good
faith, the home undertook a campaign of knowingly mak-
ing and/or inducing others to make false statements or false
representations of material fact with respect to the condi-
tions or operations of the facility. Surveyors during the next
survey for recertification completed their survey on (blank
date). The false statements with respect included but are
not limited to intake and output sheets, staffing records,
wound care treatment records, nutrition records, psych
evaluation records, nursing progress notes, medication ac-
ceptance records, incident reports, oral food acceptance
records, and enteral feeding intake records.�
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In other words, everything that the nursing home does impacts
on whether or not the home has made an accurate statement for
certification as a Medicare home. And everything that you do in
the course of the operation of the home will have an effect on the
accuracy of that statement.

Just to provide a quick example, with a bed-bound patient who
is on a feeding or G-tube, you can typically use a machine which
provides a reading as to the amount of nutritional supplement that
the individual receives over the day. The nutritional supplement
and the intake is very significant in dealing with possible bed
sores. If the nursing staff writes down what was fed to the patient
then the amount had better be correct. If it�s incorrect, that may be
deemed to be a false claim. If the nursing staff fails to write it down,
even if the supplement was given, it may be a failure to document or
again a false statement. And if the records are later filled in that may
create an altered or false medical record. In other words, this simple
act of recording the amount of supplement provided to a patient
through a feeding tube in a standard eight-hour shift can lead to
criminal charges for false certification, or even a charge of alter-
ation of medical records. And it is not a question of whether you
provided care, but did you document it properly.

When the government employs the criminal law to enforce
quality of care in nursing homes it has grasped a very powerful
weapon � a weapon which has a significant effect on how you
counsel your client. When a survey crew comes on the floor and
wants to do an assessment, you have to ask, �What use will the
survey be put?� Is it appropriate for the shift supervisor to tell the
surveyor, �I�m sorry, we didn�t fill in that record?� Or has that now
become an admission of criminal wrongdoing? And if so, will crimi-
nal charges bring an end to the facility and possibly result in the
incarceration of individuals employed by the facility?

Unlike the goal of a civil action, or an administrative action or a
regulatory action, which is to allow the facility to continue, the
purpose of a criminal action is to obtain a conviction and, as a
result of a conviction, the facility will be debarred from Medicare
and Medicaid, the home will possibly lose its license, and the indi-
viduals responsible for these actions can face jail sentence and
loss of their own professional license.

The shift in focus of the government in using the criminal law
to enforce quality of care has significant repercussions for your
practice and for your clients� stake in the outcome of the proceed-
ings. It is well to keep in mind that the implications of a survey can
lead to a criminal case. It is also appropriate to understand that
the criminal law can and will be used when records are reviewed
and documents are questioned. The shift in focus raises in each
of us what I believe to be a heightened sensitivity to our clients�
plight and an increased need to protect our clients� rights in what
previously may have been an environment where the individual
stakes were not so high and the government�s purpose was en-
tirely different.       n

[Kenneth Ludwig, of the Student Advocacy Center in
Ann Arbor, participated in a panel on mandatory
school expulsion laws at the Administrative Law
Section Spring Seminar. This article is based on his
comments at the seminar.]

As I struggled to address the issues surrounding school
discipline at the Administrative Law Section Seminar on May
14, 1999, I once again faced the unhappy prospect of trying to
make a case for perfecting bad law and regulation. Under the
umbrella of �zero tolerance,� school districts all over the coun-
try are increasing the penalties for an ever-widening catchment
of children�s behaviors. We read story after story of the ridicu-
lous extent to which districts will go to �send a message� or
�make an example� of some child � the infamous Midol case,
the nine-year-old with a paper clip. In one high school, a student
during a class discussion about the Columbine murders said
something like, �I can understand how someone could feel that
way.� He was promptly suspended. The stories go on and on.

School bureaucracies have become toxic environments for
both students and teachers. The miasma of suspicion, reaction,
thoughtless punishment, and degraded standards poisons the
school community and drives out hope, laughter and learning.
Punitive initiatives against children have found full and enthu-
siastic support in the legislature. In no recent piece of proposed
or enacted legislation are the ideals of public education any-
where in evidence.

Michigan is a national leader in the criminalization of
children�s behavior and binding the public schools ever more
tightly to the criminal justice system. Our current legislature is in
the process of defying the Federal Educational Right to Privacy
Act (FERPA) with legislation which will breach the wall which
keeps school information confidential from police agencies
(Senate Bill 183).

My unhappy task is to argue against such thrusts. We need
to shift the dominant paradigm away from dehumanizing chil-

By Kenneth Ludwig
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dren. We are eroding the few rights they still have in school. We
are increasing the number of students disengaged and disen-
gaging from school. Instead we need to shift toward a more
effective direction which will accord students the respect and
understanding due all citizens.

I am in favor of �Zero Tolerance� � zero tolerance of illit-
eracy, of innumeracy and of an imperfect knowledge of the
rights and responsibilities of an informed citizenry. The idea of a
free, universal public education is beautiful and good, but the
practices we currently associate with this noble idea are neither
beautiful nor good. Were our schools and our legislators to
show the same zeal for eliminating illiteracy as they do for aban-
doning children we might prevent some of the tragedies that
occur and recur in our schools. Alienated children � among
whom are those with the potential for violence � need to be
professionally identified early and provided the help they need.

Creating a climate which blames kids, families and society at
large does nothing to increase safety in schools. Encouraging
our children to anonymously inform on their peers to adminis-
trators and police is equally unhelpful; it merely exacerbates the
anxiety and paranoia already running rampant in schools across
the state. Those I describe as �edu-Nazis� are in the ascendant
and must not be allowed to gain the high ground on which the
direction of public education will and is being contested.

Public schools no longer feel like integral components of our
communities. They have become �other.� Employees feel es-
tranged and embattled. They respond to criticism with defen-
siveness and, often, hostility. Public schools have walled them-
selves off from the rest of us. We encourage further isolation by
promulgating ever stronger, ineffective responses for very real
problems. We encourage schools to partner with the most reac-
tionary elements in the legislature.  We make war on children
and families in the name of �family values.�

Were we to focus on authentic education rather than
credentialing � were we to cease punishing, blaming, warehous-
ing, and discarding children � the benefits of twelve years of
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public education might look considerably different. Zero toler-
ance for illiteracy, for example, would require the earliest pos-
sible engagement of students in reading readiness programs
taught by people who have both a passion for the work and
high standards of accountability. Institutions would have to be
held accountable for reasonable, attainable goals (such as all
children reading at grade level by the end of third grade. This is
a critical benchmark time which predicates later success or fail-
ure academically.)

Pro-action invariably costs less than remediation. If we are
going to legislate about schools, let us focus on education as
the prime objective and let that inform all of our decisions. Leg-
islators are quick to enact draconian prescriptions which punish
and damage children. They could move in far more useful direc-
tions, such as establishing performance standards with con-
comitant accountability requirements. Meaningful performance
standards unencumbered by prescriptive irrelevancies free edu-
cators to get on with the exciting work of educating every child
to his or her maximum potential. Reforming the ossified public
school bureaucracies and liberating teachers to teach would do
more than expulsion laws to keep our children in schools which
are not only safe but effective.

Repealing current expulsion laws would be a step in the right
direction, as would legislation leading to a constitutional guar-
antee of free and appropriate public education to all Michigan�s
children. Financial accountability in the form of uniform report-
ing made understandable to the public and widely disseminated
would also be helpful to advance the engagement of parents
and taxpayers in meaningful discussion. South Carolina has
been a leader in financial reporting. The Seattle Schools� web
site invites citizens to draft their own school budgets and com-
pare them to actual budgets.

The shape of the school reform debate must shift from the
view that children are somehow less than fully human and to-
ward a more enlightened and realistic approach. Students need
the full protection and support of the best ideas, not the worst.
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Robert B. Nelson

The 1998-99 Bar year was en eventful one for the Administra-
tive Law Section. Two new members joined the Council, Bruce
Maughan and Kay Hansen. Both of these individuals became ac-
tive participants at Council meetings and added a wealth of experi-
ence to the Council. The Council was active in restructuring its
committees, planning for the Spring Seminar, publishing three edi-
tions of the Newsletter and conducting the business of the Coun-
cil. A summary of the Sections�s activities follows.

Annual Meeting
The Council year began with a very well-attended annual meet-

ing held in conjunction with the State Bar convention in Lansing.
Federal District Judge Avern Cohn was the featured speaker. Judge
Cohn made studied observations about administrative law and the
role of judges in reviewing administrative appeals. He provided the
Section with an informative and entertaining address.

Committees
The Public Utility Law Committee was renamed the Energy and

Technology Committee in recognition of the restructuring of the
traditional utility industry. It held a meeting in February on legisla-
tive issues featuring Tom Atkins of the Senate Republican Staff. A
luncheon meeting with the members of the Michigan Public Service
Commission was held in July.

The Newsletter Committee was charged with publication of the
Newsletter (see below).

The Program Committee planned another very successful
Spring Seminar. The all-star lineup was headed by former Attorney
General Frank J. Kelley, who addressed the conference on May 13.
He was followed by several panel presentations dealing with the
administrative law aspects of casino gaming, school expulsions
and automatic license revocations. (See the articles in this issue on
casino licenses and zero-tolerance school expulsion policies.)
Deputy Attorney General William Richards closed the program on
May 14 with a discussion on ethics. (See Mr. Richard�s article in
this issue.) Section members made this an interactive conference

by asking numerous pertinent and thoughtful questions.
The Legislative and Rulemaking Committee, headed by Sharon

Feldman, participated in State Bar legislative committees and as-
sisted in the preparation of Section comments on a proposed con-
stitutional amendment dealing with open meetings and access to
government information.

Access to Justice
The section contributed $1,800 to the Access to Justice cam-

paign of the State Bar at its February meeting.
Everett Perry Case

An amicus curiae brief was filed on behalf of the Section by
Frederick Baker of Honigman Miller Schwartz and Cohn in the US
Court of Appeals of the 6th Circuit in December, 1998. The brief
dealt with the issue of the independence of administrative hearing
officers and their First Amendment rights. Mr. Perry was a hearing
officer for the State of Michigan who was allegedly discharged on
the basis of the opinions he wrote in the course of his employment.
A decision from the Court of Appeals is pending.

W eb Page

Under the able direction of Karl Benghauser, the Section�s Web
page continued to show improvement throughout the year. Min-
utes and agendas of Council meetings are readily available by ac-
cessing the State Bar web page, www.michbar.org, and clicking on
the Administrative Law Section.

Administrative Law Quarterly
We continued to publish first-rate articles in the Section�s

newsletter. Articles dealing with mandatory school expulsions, due
process in the age of welfare reform, the role of government in the
regulation of monopolies, and Chicago�s new �People�s Court�
were featured. 1999 Annual Meeting

Our annual meeting will be held on Wednesday, September 15,
at the Amway Grand Plaza in Grand Rapids. Justice Robert P. Young
of the Michigan Supreme Cout will be the featured speaker.

Report Of The Administrative Law Section
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