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For more than a quarter century, Goldberg v Kelly1 and its prog-
eny have defined the Constitutional dimensions of procedural due
process for recipients of needs-based public assistance. In the
wake of federal and state “welfare reform” legislation which has
changed the shape of Michigan’s assistance programs for low in-
come individuals and families, state officials have taken steps to
eliminate procedural protections which have been viewed by the
courts as fundamental to due process, and which have long been
available to recipients of needs-based assistance.

As the power to establish eligibility and participation rules for
public assistance programs shifts to the states, and as the states
embark on experiments in improving or replacing “welfare as we
know it,” the executive branch of Michigan government seeks to
eliminate the right to a pre-deprivation notice and hearing process

that has long been guaranteed by the Fourteenth Amendment to
the United States Constitution as interpreted by the Supreme Court
in the landmark Goldberg case, as well as by federal and state rules
governing the administration of public assistance programs.

The Michigan Legislature, on the other hand, after carefully
considering the financial and administrative cost of continuing to
provide pre-termination notice and an opportunity to be heard,
directed the executive branch to continue providing advance no-
tice when aid is to be reduced or cut off entirely2. On July 27, 1998,
Governor Engler notified the Legislature that he had vetoed the
boilerplate language in the Family Independence Agency budget
for fiscal year 1999 that requires pre-termination notices.

This article reviews the Goldberg v Kelly decision and the
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changes in state and federal law that have caused policy makers to
revisit the issue of pre-termination notices in Michigan’s welfare
program. It also examines the state and federal Constitutional is-
sues raised by recent actions of the executive branch in Michigan.
This article also discusses why, as Michigan exercises its flexibility
in providing welfare benefits to families with children, the need to
protect families and children from arbitrary or unlawful governmen-
tal decision-making is greater than ever.

Goldberg v Kelly
1

The seminal case of Goldberg v Kelly established the federal
Constitutional right to procedural due process – notice and the
right to be heard – before government assistance based on finan-
cial need may be cut off. In Goldberg, the court first noted that
“benefits [under a public assistance program] are a statutory en-
titlement for persons qualified to receive them.”3 It then went on to
hold that when a state proposes to terminate a recipient’s assis-
tance, the due process clause of the Fourteenth Amendment re-
quires that the state first provide “timely and adequate notice de-
tailing the reasons for a proposed termination, and an effective
opportunity to defend by confronting any adverse witnesses and
by presenting his own arguments and evidence orally.”4 The court
held that New York’s seven-day advance notice of proposed termi-
nations was not unconstitutional per se, but struck down the state’s
policy of not providing a face-to-face hearing until after the
recipient’s aid had been cut off.

In Goldberg, the Supreme Court held that harm that may befall
a family whose needs-based public assistance is terminated erro-
neously outweighs the government’s interest in saving time and
money by terminating benefits immediately without a prior oppor-
tunity to be heard.5 The court relied heavily on the special circum-
stances of those who depend on public assistance to make ends
meet, recognizing that a poor person who is erroneously termi-
nated from assistance “becomes immediately desperate. His need
to concentrate upon finding the means for daily subsistence, in
turn, adversely affects his ability to seek redress from the welfare
bureaucracy.”6

The Current Era of Welfare Reform

With the August 22, 1996 enactment of the Personal Responsi-
bility and Work Opportunity Reconciliation Act of 1996 (PRWORA),7

decades of statutory, regulatory, and case law were swept away in
the tide of “welfare reform.” PRWORA repealed Title IV-A of the
Social Security Act, 42 USC 601-617, in its entirety,8 wiping out Aid
to Families with Dependent Children (“AFDC”or, as it was known
in Michigan, Aid to Dependent Children or “ADC”) – the federal-
state program providing cash assistance to families with needy
children, commonly referred to as “welfare.” In its place, the federal
law authorized the creation and funding of new programs to be
called Temporary Assistance to Needy Families (TANF).9

Prior to PRWORA, Title IV-A and its implementing regulations,
45 CFR 201 et seq., provided a uniform, federal framework of criteria
and procedures for Aid to Families with Dependent Children in
every state. In return for their compliance with the federal statute
and regulations, states were guaranteed federal funding for a

Continued on page 4
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Administrative law, and law in general, is essentially part of the
political and governmental structure, at least in modern society.
Although common law, which forms part of our legal structure, is
more of a spontaneous order, statutory law in Michigan is devel-
oped by the legislative branch and approved by the executive branch
of government. We can all recall our civics lessons of grammar
school, “How a Bill Becomes Law,” and although most of us who
have worked in government understand that a lot of the process is
left out in the simple story, it is true that bills become law as deter-
mined by the votes of our elected representatives and the elected
executive can block some laws through the use of a veto.

What our legal system looks like, then, is determined in some
large degree by what our political and governmental systems are
like. Questions about the appropriateness of particular laws are
often a question of what is the proper role of government in soci-
ety. Law regarding the regulation of industry falls under this rubric.
The question of whether there should be antitrust laws, for ex-
ample, is really a question of the proper role of government.

In 1850, Frederic Bastiat, one of the great political economists
of the 19th century, wrote a small book entitled, The Law.1 In it,
Bastiat developed a theory of the proper role of government. In the
process of doing so, he pointed out that a science of economics
must precede a science of politics. By this he meant that we must
know how people will interact with each other in the economic
system and what the results of that interaction are likely to be,
before we can determine what the role of government ought to be in
our social structure. In the case of regulation of utilities in Michi-
gan, Bastiat is offering us the advice that we should know the role
and effects of monopoly in the economic system before we can
determine whether or how the government ought to intervene.

The Traditional View

The traditional view of regulation of monopoly is laid out in the
neo-classical economic model. Efficiency in production occurs when
the value that society attaches to the last unit that is produced of
any particular good, i.e., its price, is just equal to the cost of the
resources that were used up in producing that unit of the good, i.e.,
the “marginal cost” of the good. In basic economics we learn that in
a perfectly competitive market where all firms are sufficiently small
relative to the total production of the good, each firm produces an
amount where the marginal cost of the good is just equal to its
price. We thus know that competitive markets are efficient. There is
no quarrel with this in the economics profession.

Neo-classical theory also demonstrates that in the case of one
firm producing a good, a monopoly, the firm does not produce at
the point where price equals marginal cost; rather it produces where

price is greater than marginal cost. This is because the monopolist
faces a demand curve where she can affect the market price. If she
produces more units, in order to sell them she must reduce the price
of the product.2 Thus, in determining how many units to offer to the
market, the added revenue that she gets for selling the next unit is
not the price of the unit, but the price reduced by an amount of
reduced revenues she will face from having to sell the earlier units
at a lower price.3 In the technical language of economics, this means
that price is greater than marginal revenue, and as a profit-maximizing
firm she will produce and sell an amount where marginal revenue
equals marginal cost, and price is greater than marginal revenue.
Thus, in monopoly production price is greater than marginal cost.
This means that society would value additional units of the good
more than it would value the cost of the resources used to produce
that good, and thus monopoly production is inefficient.

The standard solution to monopoly as developed in theory and
executed in practice in the United States, is for the government to
regulate the monopoly. The legislative branch of the government
sets up a procedure for regulating monopolies, usually by creating
a commission, such as the Michigan Public Utilities Commission,
and creating statutes to guide the commission in how it is to regu-
late the monopoly. For example, a monopolist usually cannot freely
set its rates. The commission has the power to approve or disap-
prove of price changes by the monopolist.

There is a major theoretical problem with requiring the monopo-
list to set a rate at the theoretically efficient level, at the marginal
cost of production. The problem is that the cost structure of
monopoly-type industries is often such that at the output where
price equals marginal cost price (or the average revenue from sell-
ing the good) is less than average cost (the total cost of producing
that many units divided by the amount of units produced). This
means that the total revenue from producing that amount of the
product will be less than the total costs of producing it, and a
monopolist forced to price in this fashion would go out of busi-
ness. In order to solve this dilemma, the regulatory scheme is often
to allow the monopolist a “fair rate of return” on his capital. This
solves the problem of how to keep the monopolist in business, but
it creates at least two other problems. First, one of the primary
reasons to regulate the monopolist was to have it produce at price
equals marginal cost, and once abandoning this the theoretical
justification for regulation loses some of its glimmer. Second, regu-
lating in this fashion creates an incentive for monopolists to be-
come too capital intensive, that is to use more machinery and build-
ings than would be optimal.4

The type of analysis that focuses on government regulation of
the industry, and relies on the issue of monopolists producing at an

Continued on Page 12
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portion of their operating costs and the costs of the assistance
paid to all families who met the eligibility requirements for the Aid
to Families with Dependent Children program.10 This “entitlement”
to federal funding, which ensured that Aid to Families with Depen-
dent Children could be paid to any family that met the federal eligi-
bility criteria, was eliminated by PRWORA. Open-ended federal
funding was replaced by a flat amount of federal funds that could
be used to fund state-designed programs for low income children
and families.11

Along with elimination of the federal “entitlement” to Aid to
Families with Dependent Children funding, PRWORA removed the
detailed framework of federal laws that governed the substance
and procedures of Aid to Families with Dependent Children deter-
minations in the states and were required to be followed as a condi-
tion of the state’s receipt of federal funding. In its place, PRWORA
imposed some penalties or restrictions on who may qualify for
assistance,12 a five year limit on federally-funded cash assistance,13

a maintenance of effort requirement to prevent the complete elimi-
nation of state funding for program to help needy children,14 and
quotas for the percentage of the welfare caseload that must be
engaged in “work-related activities” for specified numbers of hours.15

If the quotas are not met, state funding is not maintained at re-
quired levels, or certain other violations of federal law occur, the
state’s federal funding may be cut.16 Otherwise, the states are guar-
anteed their yearly amount of federal funding and are free to design
their own cash assistance programs for low income families with
children.

In Michigan, legislation to move forward with reform of the
cash assistance program for needy families was passed in Decem-
ber 1995. This state “welfare reform” legislation, 1995 PA 223,
amended the Social Welfare Act and provided for the creation of a
Family Independence Program (now referred to as “FIP”). As a
result, Michigan was poised to implement major changes in its cash
assistance program as soon as the PRWORA was passed at the
federal level.

Following passage of the PRWORA, Michigan moved quickly
to implement the Family Independence Program, submitting a State
Plan for implementation of its cash assistance under PRWORA on
August 12, 1996, even before the PRWORA was signed into law by
President Clinton.17 On September 30, 1996, the United States De-
partment of Health and Human Services wrote to Michigan ex-
pressing approval of its State Temporary Assistance to Needy Fami-
lies Plan.18 In the meantime, the legislature had appropriated funds
for the Family Independence Program for fiscal year 1997, begin-
ning October 1, 1996.19

The Michigan Family Independence Agency,20 which adminis-
ters the needs-based public assistance programs in Michigan, is-
sued policies effective October 1, 1996, implementing the new Fam-
ily Independence Program to replace the old, Aid to Dependent
Children cash assistance program for families.21 The transition from
Aid to Dependent Children to FIP has proceeded over the past two
years, as changes in eligibility requirements and penalties have
been “phased in.” Final Administrative Rules defining the new
eligibility requirements and penalties have been in effect since Sep-
tember 9, 1997.22

Statutory and Regulatory Due Process Rights

The PRWORA effectively nullified the federal regulation re-
quiring notice and an opportunity to be heard when Aid to Families
with Dependent Children was terminated, reduced, or denied, in
compliance with Goldberg v Kelly and the (now repealed) federal
Aid to Families with Dependent Children statute, 42 USC 602(a)(4)
(1996).23 The federal Aid to Families with Dependent Children regu-
lations had required that notice be mailed to the family at least 10
days before the state agency intended to terminate or reduce Aid
to Families with Dependent Children cash assistance to the family24

and that the reduction or termination not take effect pending the
outcome of an administrative “fair hearing” if the hearing was re-
quested before the effective date of the termination or reduction.25

Although the federal rules governing the Aid to Families with
Dependent Children program are defunct, however, the state ad-
ministrative rules governing administrative hearings in Family In-
dependence Agency programs remain in effect.26 Michigan Ad-
ministrative Code Rule 400.902 provides: “In cases of proposed
action to discontinue, terminate, suspend, or reduce public assis-
tance or services, the department shall mail a timely notice before a
proposed change would be effective. Timely means that the notice
is mailed at least 10 days before the change would become effec-
tive.”

“Immediate Negative Action”:
The Michigan Family Independence Agency Turns Its Back on

Goldberg v Kelly and the Due Process Clause

Even prior to passage of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA), the Michigan
Family Independence Agency began its efforts to eliminate the
requirement that it provide advance notice when cash assistance
to families is terminated or reduced. This became known as the
“immediate negative action” policy because it would allow the
agency’s proposed negative action against a recipient to take ef-
fect immediately, instead of allowing the recipient an opportunity
to request and receive a pre-termination hearing. The state began
its pursuit of the immediate action policy by requesting a “waiver”
from the United States Department of Health and Human Services
to immediately terminate or reduce Aid to Families with Dependent
Children, without providing the advance notice and opportunity to
be heard as required by the federal regulations, 45 CFR 205.10(a)(4)
& (6).27 The waiver request became “moot” when the PRWORA
was passed.

In September 1996, when the Department of Health and Human
Services approved Michigan’s State Plan for the Family Indepen-
dence Program, it cautioned the Family Independence Agency that
this proposed “immediate negative action” policy “may implicate
principals of procedural due process. In this respect, and as with
others, you should ensure that the plan conforms to all applicable
constitutional requirements.”28

In spite of the federal agency’s concerns about the Constitu-
tionality of the proposed “immediate negative action”, the Family
Independence Agency proceeded with state administrative
rulemaking to implement “immediate negative action.” The agency
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held a public hearing on its proposed rules on March 10, 1997, but
later withdrew the rules, reportedly because of a defect in newspa-
per publication.29 Identical proposed rules were republished in 1997
and a public hearing was held on September 3, 1997.30

Under the proposed rules, Rule 400.902 would be amended to
provide that notice of agency action to “discontinue, terminate,
suspend, or reduce a recipient’s public assistance or services” would
be mailed “concurrently with the taking of the negative action”,
rather than ten days in advance as currently required under the
rule.31 Rule 400.904(5) would be amended to provide:

If a claimant requests a hearing. . .within 10 days from the
mailing of the notice of negative action. . .then assistance
shall be immediately restored to the previous level, shall be
retroactive to the date of negative action, and shall be
supplemented as necessary until a decision is rendered af-
ter a hearing[.]

As under the existing rule, the agency is permitted to pursue
recovery of any amount that is paid to the individual as a result of
continuation or reinstatement of benefits pending the outcome of
the hearing, if the agency’s decision to take a “negative action”–
i.e. a termination or reduction of assistance–is upheld at the hear-
ing.

While no further action has been taken to promulgate a final
rule, the Family Independence Agency has indicated to the Legis-
lature that it intends to move forward with the elimination of pre-
termination notices in the Family Independence Program.32

Legislative Response to the Family Independence Agency’s
Proposed “Immediate Negative Action” Policy

On July 1, 1998, the Michigan Legislature enacted Public Act
294, appropriating state funds for the Family Independence Agency
for fiscal year 1999.33 Section 620 of the appropriation act requires
the Family Independence Agency to “provide not less than 10
days notice before reducing, terminating, or suspending assistance
provided under the social welfare act[.]”34 It also requires continu-
ation of assistance at preexisting levels, pending the outcome of an
administrative hearing, if the individual requests a hearing within
10 days after the notice of negative action is mailed.

However, section 620 allows termination or reduction without
advance notice in seven situations, including situations in which a
recipient dies, the recipient makes a written request that assistance
be stopped or reduced, changes in state or federal law require
changes for whole groups of recipients, or the children are removed
from the home by court order.35

The Governor’s Veto

On July 27, 1998, Governor Engler sent a veto message to the
Michigan House of representatives, stating that he was exercising
his veto power under Article V, Section 19 of the Michigan Consti-
tution. The governor explained his veto of Section 620 as follows:

This language is an overly prescriptive infringement on the
Executive branch’s administrative authority. There are
clearly instances when prudent management of this [Fam-

ily Independence] program requires the imposition of im-
mediate case closure or grant reduction.

36

State Constitutional Question:

Is Section 620 of 1998 Public Act No. 294 an Authorized “Line
Item”?

The Governor’s veto power under Article V, Section 19 of the
Michigan Constitution is limited to “any distinct item or items ap-
propriating moneys in any appropriation bills[.]” The Governor’s
line item veto power has been the subject of several Attorney Gen-
eral Opinions which unequivocally state that a veto is valid only if
it applies to a line item or paragraph that obligates the state trea-
sury for a definite sum of money to be paid for a specific purpose.37

If the Governor vetoes a section of an appropriations act that im-
poses conditions on the expenditure of funds appropriated under
the act, but does not itself appropriate a specific amount of money,
the veto is valid only to the extent that the underlying appropria-
tion of money that is subject to the conditions also is vetoed.38

Furthermore, the Michigan Supreme Court has held that the line
item veto power may not be used to reduce the dollar amount of a
specific line item appropriation, but must be used to approve or
disapprove the entire amount of the line item.39 Under the prin-
ciples stated and applied in the controlling Supreme Court decision
and in Michigan Attorney General Opinions issued during the past
dozen years, the veto of the ten day notice requirement in the fiscal
year 1999 Family Independence Agency appropriations act appears
to be beyond the scope of Article V, Section 19 of the Michigan
Constitution.

The ten day advance notice requirement imposed by Section
620 of 1998 Public Act No. 294 [“Section 620”] does not obligate
the state treasury for a definite expenditure of state funds. No dol-
lar amount is specified in Section 620. On its face, the section ap-
plies to any “assistance provided under the social welfare act, 1939
PA 280, MCL 400.1 to 400.122.” Assistance under the Social Wel-
fare Act includes Food Stamps,40 Supplemental Security Income
state supplement,41 Medicaid,42 and Family Independence Program
cash assistance.43 The total appropriation of funds for each of these
assistance programs are contained in separate line items of the
Family Independence Agency and Department of Community Health
appropriations acts, none of which have been vetoed.44 The ten
day notice requirement in Section 620 merely explains the condi-
tions under which assistance paid out under the specific line items
may be terminated or reduced.

The ten day notice requirement is akin to other appropriations
act boilerplate provisions that are not subject to line item veto
under Attorney General Opinions because they do not appropriate
a designated amount of money. For example, the Attorney General
decided that the governor acted unconstitutionally when vetoing
legislative provisions stating the conditions that must be met to
receive historical site preservation grants.45 An Attorney General
Opinion also found unconstitutional the governor’s veto of a re-
quirement that the state give preferences to certain businesses
when spending appropriated funds.46 A line item veto of a legisla-
tive provision telling the state how to count school days in deter-
mining whether a school district qualifies for state aid also was
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unconstitutional, according to the Attorney General.47 In each of
these Attorney General Opinions, the veto was unconstitutional
because the item vetoed did not state a specific amount of money
to be spent. The ten day notice requirement, like these other provi-
sions imposing conditions on expenditures which could not be
vetoed, does not state how much money the agency is required to
spend and for what specific purposes, but rather explains the con-
ditions under which funds appropriated elsewhere will be spent.
Accordingly, the ten day notice requirement does not appear to be
a proper subject of the line item veto power.

The ten day notice requirement also is similar to the reporting
and assessment requirements that were vetoed in connection with
the Prisoner Rehabilitation Education Program (PREP) in 1991. Be-
cause the legislature did not specify the amount of funds that were
to be used in reporting on and assessing the PREP, and the gover-
nor did not veto the underlying funding for PREP, the Attorney
General decided that the line item veto of the reporting and assess-
ment requirements was unconstitutional.48

As discussed above, the ten day notice requirement of Section
620 does not specify an amount to be used to pay for advance
notice. In addition, the governor did not veto the specific, underly-
ing appropriations for the Family Independence Program, State Dis-
ability Assistance, Food Stamps, etc.49 Thus, the veto of section
620 is unconstitutional.

The advance notice requirement of Section 620 is comparable
to Section 101 of 1994 Public Act No. 291, which expanded eligibil-
ity for State Emergency Relief housing assistance payments and
which the Governor attempted to veto in 1994. In an Attorney Gen-
eral Opinion issued on March 1, 1995, the governor’s veto of the
State Emergency Relief eligibility criteria was invalidated because it
exceeded his Constitutional line item veto authority. In his veto
message, the governor noted that by vetoing the eligibility expan-
sion he was “reducing the appropriation by $2,000,000, $1,500,000
general fund/general purpose.”50 The Attorney General determined
that the veto of the state emergency relief eligibility criteria was
void because the Michigan Supreme Court has held that the gover-
nor may not use the line item veto power to reduce in part an
appropriation of a specified amount.51

The ten day notice requirement, like the expansion of State Emer-
gency Relief eligibility criteria, may increase the cost of the under-
lying program(s) by extending the length of time that some indi-
viduals will receive aid.52 However, no discrete amount is appropri-
ated to pay for this additional expense. It is merely a part of the total
amount appropriated for each of the Family Independence Agency-
administered programs. Thus, the governor’s veto of the ten day
notice requirement, like his veto of the State Emergency Relief eligi-
bility rules in 1995, is an effort to reduce but not eliminate certain
line item appropriations.

Under the Supreme Court’s ruling in Wood v State Administra-
tive Board,53 and subsequent Attorney General Opinions,54 the
governor’s veto of the ten day notice requirement is an unconstitu-
tional effort to reduce but not eliminate distinct items of appropria-
tions and thus is invalid.

Federal Constitutional Question:

Does the Advance Notice Requirement of Goldberg v Kelly Apply
in the Era of Welfare Reform?

Qualified Families Have an Entitlement to Family
Independence Program Benefits Under State Law

The due process clause of the Fourteenth Amendment is impli-
cated whenever the state takes action to deprive an individual of a
liberty or property interest.55 In Goldberg v Kelly, the Supreme
Court noted that public assistance payments to low income indi-
viduals and families constituted a “statutory entitlement for per-
sons qualified to receive them.”56 The Goldberg case involved
both the joint, federal-state Aid to Families with Dependent Chil-
dren program and a state-funded general Home Relief program.57

However, the state officials who were sued in Goldberg did not
dispute the fact that due process protections were required when
welfare benefits are terminated58 Thus, the first issue that must be
resolved in considering the due process rights of Family Indepen-
dence Program recipients is whether they have an entitlement to
the needs-based assistance, or whether the recent “reforms” in
federal law and in state laws and policies have eliminated the “rules
and understandings that secure [the] benefits and support claims
of entitlement to those benefits.”59

Supreme Court cases decided subsequent to Goldberg v Kelly
have held that an individual has a property interest protected by
the due process clause when the individual has an “entitlement” or
“justifiable expectation.”60 The court has explained,

Both in legal and general usage, the normal meaning of
entitlement includes a right or benefit for which a person
qualifies, and it does not depend upon whether the right
has been acknowledged or adjudicated. It means only that
the person satisfies the prerequisites attached to the right.
[cites omitted].

61

When the qualifications or eligibility criteria for a benefit are
clearly stated in an “independent source,”62 such as laws or poli-
cies which place “substantive limitations on official discretion,”  an
entitlement exists.63 On the other hand, if the individual or family
has only a “unilateral expectation”64 and government has unfet-
tered discretion to “deny the requested relief for any constitution-
ally permissible reason or for no reason at all,”  then the individual
has no “legitimate claim of entitlement.”65

As discussed above, passage of the 1996 PRWORA clearly
eliminated the federal law entitlement to needs based cash assis-
tance for families with children. Accordingly, any claim of entitle-
ment to Family Independence Program aid will have to be grounded
in state level laws and policies.

When it passed the 1995 legislation authorizing the Family In-
dependence Agency to operate the Family Independence Program,
the Michigan Legislature amended the Social Welfare Act to state

A program authorized or created under this act is subject to
the annual appropriation of funds. The inclusion of a pro-
gram in this act does not create an entitlement to that pro-
gram, and the family independence agency is not required

1
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to operate a program unless the legislature appropriates
funds for that program.

67
 [emphasis added]

Thus, the Legislature need not appropriate funds to operate the
Family Independence Program each year and a family may qualify
for cash assistance under the program only if money has been
appropriated to fund the assistance.

At the same time, however, state statutes, regulations, and poli-
cies continue to create an “entitlement” to Family Independence
Program cash assistance, by establishing detailed, objective crite-
ria for eligibility, as well as objective standards and formulas for
calculating assistance levels.68 When funding is available for the
program, the Family Independence Agency does not have the dis-
cretion to deny assistance to families who meet written eligibility
criteria. Thus, when the Legislature appropriates funds and the
family meets eligibility criteria, the family has a legitimate expecta-
tion or entitlement to Family Independence Program public assis-
tance.69 Each year since the creation of the Family Independence
Program, the Legislature has appropriated funds for the program
which have been sufficient to operate the program without inter-
ruption.70 Accordingly, families who meet the Family Independence
Program eligibility criteria as set forth in state statutes, rules, and
policies have an entitlement to assistance under the program that
must be protected by procedural due process.

The Balance of Interests Still Weighs In Favor of
Protection for Recipients of Public Assistance for

Needy Families with Children

The second question in due process analysis is “what process
is due?” Resolution of the second question involves the balancing
of (1) the liberty or property interest at stake, (2) the risk of an
erroneous deprivation of the interest under existing procedures
and the usefulness of additional procedural protections that are
sought, and (3) the government’s interest in not implementing ad-
ditional procedural protections.71 This balancing test was applied
to needs based public assistance in Goldberg, and the Supreme
Court unequivocally held that welfare benefits serve such an im-
portant role not only in the lives of those who rely on such benefits
for subsistence but also in the life of the community. The Court
found that these individual and societal interests far outweigh the
government’s interest in conserving resources by not continuing
existing benefits until notice and a hearing opportunity are pro-
vided to recipients. The Supreme Court quoted and adopted the
District Court’s holding that “ ‘the stakes are simply too high for
the welfare recipient, and the possibility for honest error or irritable
misjudgment too great, to allow termination of aid without giving
the recipient a chance, if he so desires, to be fully informed of the
case against him so he may contest its basis and produce evidence
in rebuttal.’ ”72 A balancing of the factors in the current era of
welfare reform should lead to the same result.

The Family’s Interest in Needs-Based Assistance

The Family Independence Program, like the welfare programs at
issue in the Goldberg v Kelly case, is a needs-based public assis-
tance program. Only families with income and assets below speci-
fied levels are qualified to receive assistance. For example, a family

of four in Wayne County, Michigan would have to have countable
income of less than $563 per month in order to be eligible for Family
Independence Program assistance.73 The amount of the family’s
Family Independence Program grant will be the difference between
their countable income from other sources and the income limit for
their family size and county of residence.74 Family Independence
Program assistance levels equal approximately 40% of the federal
poverty level.75 Given the extreme poverty of those who are quali-
fied for Family Independence Program assistance, there can be no
doubt that the same “’brutal need’” that weighed in favor of wel-
fare recipients in the Goldberg case continues to exist for recipi-
ents of aid under the Family Independence Program in Michigan
today.

Indeed, current efforts to eliminate pre-termination notice and
hearings come at a time when more children than ever are at risk of
losing public assistance not because they lack financial need, but
instead because of agency decisions to impose “Work First” re-
lated penalties. In hundreds of cases each month, the agency is
taking action to terminate aid to children whose financial need is
not in question, as a penalty for their parents’ alleged failure to
comply with “Work First” program requirements.76 These children
have a compelling interest in continuing to receive financial assis-
tance to meet their subsistence needs while disputes regarding
their parents’ compliance with Work First requirements are resolved
by an impartial decision maker.

Employment and training requirements –and penalties for fail-
ing to comply such requirements — have been in place in
Michigan’s cash assistance programs for many years.77 Under the
cash assistance reforms in PRWORA, however, the state has exer-
cised its freedom to impose more rigorous employment require-
ments and harsher penalties for noncompliance.78

The results of Michigan’s stringent work requirements and
harsher penalties have been dramatic. During the second quarter of
1998, 1,327 families were cut off of cash assistance as a penalty for
Work First — six times as many families as were for employment
and training violations during the calendar quarter prior to imple-
mentation of the welfare reform penalties.79 In just three months,
the agency cut off assistance to more families than had been cut for
employment and training violations in all of fiscal year 1997.80

Thus, agency statistics indicate that the financial need of those
families being cut from the Family Independence Program is as
compelling as the interest of the recipients of Aid to Families with
Dependent Children and Home Relief recipients who enforced their
right to due process in Goldberg v Kelly.

The Risk of Erroneous Deprivation and
the Usefulness of Advance Notice

The risk of an erroneous deprivation is at least as great under
the Family Independence Program as it was under the Aid to Fami-
lies with Dependent Children and state-funded “general relief” pro-
grams at issue in Goldberg. Indeed, the proposed “immediate nega-
tive action” comes at a time when the recent downsizing of state
agencies through early retirement incentives and stringent limita-
tions on hiring to fill vacancies has left many Family Independence

2
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Agency workers with enormous caseloads, increasing the likeli-
hood of mistakes in case processing. Hundreds of case workers
who took early retirement have not been replaced.81 At the same
time, the Family Independence Agency has required case workers
to administer assistance programs for which they had not been
responsible in the past, as the agency moves to a “single case
worker” model for each family.82 These reforms in the welfare bu-
reaucracy have combined to place more Michigan children at risk
of an erroneous termination of assistance, thus making due pro-
cess protections even more important during this transition period.

According to recent records, Family Independence Agency ad-
ministrative law judges found an agency error in 28% of the Family
Independence Agency cases that went to a hearing.83 In cases
specifically involving welfare benefits for families, the percentage
of agency decisions which are reversed at hearings has been even
higher.84 These statistics clearly indicate that the opportunity to
present evidence to an impartial decision maker is, for a significant
percentage of cases, absolutely necessary to ensure that benefits
are not erroneously denied to eligible families. Without advance
notice that a reduction or termination is about to occur, the family
has no chance of obtaining impartial administrative review prior to
the termination or reduction. Thus, advance notice is a critical ele-
ment of due process when the agency intends to take a negative
action.

Of course, many other cases involving erroneous termination
or reduction of assistance do not go to an administrative hearing.
Often, a recipient contacts the agency after receiving notice of an

incorrect case action, and the recipient’s caseworker or a supervi-
sor corrects the mistake without a hearing request even being sub-
mitted. In other situations, the hearing request prompts a new look
at the situation and the error is corrected without need for a hear-
ing.85

In all cases, however, the current system of pre-termination notice
allows the recipient an opportunity to speak up and ask the agency
to rectify its mistakes before they result in serious harm to the
recipient’s family. Without notice, the family would have no way of
knowing that the agency is not sending the aid upon which the
family depends for survival.86 With advance notice of the impend-
ing termination or reduction, and the reasons for the proposed
action, the family has an opportunity to correct any misinformation
that may have prompted the decision or to contest the findings or
conclusions of the case worker at an administrative hearing, with-
out risking hunger, homelessness, or other severe harm in the mean-
time.87

The advance notice of negative actions in the Family Indepen-
dence Program, like the pre-termination hearing in Aid to Families
with Dependent Children and Home Relief programs at issue in
Goldberg v Kelly, are indeed useful in protecting recipients from
agency errors that may seriously harm the family. Without notice of
a proposed agency action to reduce or stop assistance, the family
members have no ability to protect themselves from the adverse
consequences of agency mistakes. The utility of notice is not di-
minished by welfare reform changes in the eligibility criteria for
cash assistance.

The Cost of Providing Advance Notice

In the Goldberg decision, the Supreme Court noted

The requirement of a prior [notice and] hearing doubtless
involves some greater expense, and the benefits paid to in-
eligible recipients pending decision at the hearing prob-
ably cannot be recouped, since these recipients are likely
to be judgment-proof. But the State is not without weapons
to minimize these increased costs. Much of the drain on
fiscal and administrative resources can be reduced by de-
veloping procedures for prompt pre-termination hearings
and by skillful use of personnel and facilities.

Just as New York could have reduced the cost of providing pre-
termination hearings in the Goldberg case, Michigan currently
could cut in half the cost of providing pre-termination notice in
Family Independence Program cases.

Family Independence Program benefits are paid in two checks
each month. Each family receives a first half of the month check
some time between the first and the fifteenth of the month, and a
second half of the month check between the sixteenth and the
thirtieth of the month.89 When a family applies for Family Indepen-
dence Program aid, they cannot receive a check for the half-month
“pay period” in which they apply.90

Prior to November 1, 1997, Family Independence Agency case
workers could use the agency’s computer system to make changes
in a family’s assistance level throughout the month.91 If the change
was a termination or reduction in benefits, the computer system

c
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would automatically “suspend” the effective date of the change
until the advance notice period expired, thus giving the family time
to request a pre-termination hearing.92 If the family did not request
a hearing, the change would affect the next Family Independence
Program benefit check issued after the notice “suspense” period
ended. Consider, for example, a case in which the agency worker
decides on September 25th that the family is not eligible for aid for
October. The worker would enter the termination of aid onto the
computer. The computer would automatically make the change ef-
fective October 7, to ensure the 12 day advance notice currently
provided in Michigan.93 If the family normally received its checks
on the 1st and the 16th of the month, the family would receive a
check for the first half of October (while the terminate was in sus-
pense), but not for the second half.

In November 1997, however, the Family Independence Agency
moved to a single monthly deadline for adjusting a family’s cash
assistance.94 Under this new system, if a change is not made effec-
tive for the last day of the month, the family will continue to receive
the higher level of benefits for the entire following month. As a
result, the agency has at least doubled the cost of providing ad-
vance notice to recipients whose aid is being terminated or re-
duced. For example, when the case worker decides on September
25th that the family is not qualified for benefits in October and
enters the information on the computer, the advance notice require-
ment means that the change cannot be effective until after Septem-
ber 30 (the last day of the month). Accordingly, the family will
continue to receive Family Independence Program benefits for the
entire month of October. Under the old, pre-November 1997 sys-
tem, of course, the family would be paid for only half of October.

The flexibility afforded to the states as a result of federal welfare
reform under PRWORA has not in any way reduced the state’s
ability to reduce the costs of providing due process protections,
such as advance notice, to recipients whose aid is being reduced or
terminated. Thus, this factor continues to have insufficient weight
to overcome the importance of providing notice to indigent families
who rely on public assistance to meet their subsistence level needs.

Conclusion

The Constitutional imperative to provide pre-termination no-
tice and an opportunity to be heard when cutting needs-based
public assistance applies with full force to the reduction or termina-
tion of assistance provided under Michigan’s Family Independence
Program. Reforms in the bureaucracy for administering welfare ben-
efits in Michigan, as well as reforms in the penalties that are applied
to needy children when their parents allegedly fail to comply with
program rules, make procedural protections from erroneous deci-
sions more important than ever. Efforts to move forward with “im-
mediate negative action” rules to allow unannounced cuts in a
family’s needs-based assistance are likely to run afoul of not only
the United States Constitution, but also – in light of the Legislature’s
directive to provide advance notice — the State Constitution, as
interpreted by the Michigan Supreme Court and the Opinions of
our state’s Attorney General.

 Jackie Doig is a staff attorney with the Center for Civil Justice,
a nonprofit law firm in Saginaw, Michigan. She is a 1981 graduate of
Boston University School of Law and has worked for the National
Consumer Law Center, Appalachian Research and Defense Fund
of Kentucky, Georgia Legal Services Program, and Legal Services
of Eastern Michigan. Ms. Doig is a member of the Administrative
Law Section Council.
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output that is inefficient, focuses on issues such as the number of
firms in the industry and the concentration of market share among
the top firms. This leads to the development of such indices as
concentration ratios and the Herfindahl-Hirschman index.5 The fewer
the number of firms in the industry and the greater the share of the
market held by the top firms, the more clamor there is for bringing
that industry under the regulatory power of government.

Austrian School View

Recently, the views of the economists of the Austrian school
have made their way into the regulatory debate. The essential dif-
ference is that the Austrian school emphasizes the study of the
market process rather than equilibrium efficiency conditions. In the
Austrian view, the issue of monopoly is whether there are barriers
to entry into the market. If one firm, or a few firms dominate a
market, unless there are physical or legal barriers to entering the
market, the dominance of these firms must be due to their ability to
offer a product or service at a higher quality and lower price than
anyone else. The consumer is not threatened or disadvantaged by
a monopoly, but rather is advantaged by the low price of the prod-
uct.

Suppose a firm is the sole producer of widgets in the market,
and is making above-normal profits, that is, profits that are greater
than firms are making in other industries. In a market unconstrained
by government, the profits of this firm will attract other firms into
the widget industry. These firms will add to the supply of widgets,
and the price of widgets will fall. Firms will continue to enter, the
supply will increase, and the price of widgets will fall until the
economic profit earned by firms in this industry goes to zero. The
only way that a firm can continue to dominate an industry is if it
continues to innovate. It must continually increase the quality of
its product above that of its competitors, or it must find new ways
to produce the product to offer it at a lower cost.

If one firm is dominate in an industry, it will act as if there are
other firms in the industry. This is because other firms can always
enter. This behavior characterizes what Professor William Baumol
termed contestable markets.6 It is not particularly important to the
consumer that there is only one producer of widgets as long as the
potential for other widget producers to enter is real. If a firm is
charging a price which is very high relative to the price of produc-
ing the product, and other firms can produce at the same cost as
that firm, then these firms will enter the market and drive the price
down.

The existence of a single firm dominating a market over an ex-
tended period will be consistent with falling prices and/or increas-
ing quality of product in an unregulated market. Only by these
methods can a firm fend off entry by competitors. It is for this
reason that we often see those most in favor of regulating an indus-
try are the existing firms that wish to protect their dominance of the
industry. They hope to use the regulatory process to create legal
barriers to entry into their market. The close relationship between
regulated firms and the government regulators was examined by

George Stigler decades ago.7

If we observe increasing profits and prices and dominance by
one firm, it is an indication that legal or physical barriers to entry
exist. At this point public policy is best served by examining the
affected industry. In most cases we will find that the government
itself has produced the legal barriers. This case was laid out quite
well by Professor Yale Brozen in a series of essays, some of which
are gathered in a CATO Institute book, Is Government the Source
of Monopoly? and Other Essays.8 Professor Brozen makes the point
that without government enforcement of cartels there is every in-
centive for the market process to break the cartel up on the shores
of competition. Deregulation of industry invariably leads to an in-
crease in the number of firms, falling prices, and increased output.
A recent study by Robert Crandall of the Brookings Institute and
Jerry Ellig of the Center for Market Processes, provides empirical
evidence for this.9 For example, the natural gas industry had a real
price decline of 23-45 percent within 5 years of deregulation. Airline
prices fell 29 percent within ten years, trucking 28-58 percent within
ten years, and railroads and long distance telecommunication more
than 40 percent within ten years.

Even if there were a case where a natural monopoly existed,
there are at least two arguments against government intervention.
The first was made in a famous quote from Adam Smith, only part of
which is usually related. In An Inquiry Into the Nature and Causes
of the Wealth of Nations, Smith noted: “People of the same trade
seldom meet together, even for merriment and diversion, but the
conversation ends in a conspiracy against the public, or in some
contrivance to raise prices. It is impossible indeed to prevent such
meetings, by any law which either could be executed, or would be
consistent with liberty and justice. But though the law cannot hinder
people of the same trade from sometimes assembling together, it
ought to do nothing to facilitate such assemblies, much less to
render them necessary.”10

What Smith is arguing is that attempts to regulate monopoly
are not likely to be effective or to be consistent with a free society.
What government ought to do is not to assist the formation of
cartels. Unfortunately, much of what is done through the regula-
tory process is just the opposite of Smith’s recommendation. As a
result, our individual liberty is infringed upon and prices are higher
than they otherwise would be.

Friedrich Hayek, Nobel Laureate in economics, in his final book,
The Fatal Conceit, emphasized the point that government plan-
ners cannot possibly have access to or process the amount of
decentralized information that would be necessary to determine
what outcome would be superior to those of the market process.11

As an example, no government official can possibly know whether
breaking up Microsoft, or not allowing it to combine its web browser
with its operating system, would yield greater output at lower prices.
The market process tests such things; if a product or service can be
offered at lower cost, then there is an incentive for people to enter
the market and drive down prices. Ideas and proposals are tested in
the market, and those that are successful result in profits and those

The Role of Government in Regulation of Monopoly/continued from page 3
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that aren’t result in the closing up of the firm that tried them.

Utility Regulation in Michigan

The implication of this argument is that Michigan should exam-
ine its regulatory programs and determine if it is likely to facilitate
the market process, or to impede the market process. Two industry
examples that are at the forefront of the regulatory debate are elec-
tricity and telecommunications. Both present interesting problems
and can only be briefly touched upon here within the context of the
above discussion.

Both industries have had legal barriers to entry over many years
and currently have physical barriers to entry. In both cases, the
government has until recently not allowed more than one producer
to provide service within a given area. This is a legal barrier to
entry. The view that markets will allocate resources most efficiently,
and that elimination of regulation will result in lower prices and
greater output has gained sufficient support in the political system,
that the debate in these industries is not whether deregulation
should occur, but how far and how fast.

In both cases there are physical barriers to entry as well. In the
case of retail wheeling of electricity, the lines that go the individual
customer are held by the monopolies that have been protected and
regulated by the government for years. The same is true for local
telephone service. How to deal with this physical barrier has led to
debate about such issues as stranded costs in the electric power
industry and total element incremental costs in the local telephone
market. Only three brief comments will be offered here.

First, the physical barriers to entry, that is the fact that the
phone lines and electrical lines are held by a single firm within any
regional market, is due in some part (large in some views, smaller in
other views) to historical legal barriers to entry that precluded any
firms from entering the market over a decades long period.

Second, the market will eventually overcome the physical barri-
ers once the legal barriers to entry are eliminated. For example, if
access to the electric lines now owned by the electric utilities is
either blocked or set at a price that is too high, then the market
process will yield an alternative, perhaps the invention of electric
generators efficient enough to be used as the primary source of
electric power in residential settings. In any event, the profit incen-
tive is very strong and a monopoly can only be held for so long
before it is broken down.

The second point is, although the market process will over-
come barriers to entry, this will take time and resources will not be
efficiently used in the meantime. This is the argument in support of
requiring the monopoly phone companies to provide access to
their residential lines at the marginal cost of providing such access.
In the long run, long distance phone companies, such as AT&T,
can merge with cable companies and lay new phone lines. How-
ever, this process can certainly be less efficient than allowing these
companies access to existing phone lines at the true marginal cost
of the access.

Summary

The market process will break down any monopoly which is not

protected by barriers erected by the government unless that mo-
nopoly continually innovates and provides a product of higher
quality or lower price than any possible competitor. If the latter is
the case, then the consumer, who is the person we should be con-
cerned with, benefits from the monopoly, rather than being threat-
ened by it. In Michigan, as in any other state, government’s regula-
tory role is minor and should be focused on removing legal and
physical barriers to entry rather than attempting to create an out-
come based upon the judgement of the regulatory agencies.

Gary Wolfram is the George Munson Professor of Political
Economy at Hillsdale College, Hillsdale, MI 49242. This article is
based on Dr. Wolfram’s speech at the Administrative Law Section
1998 Spring Seminar.
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