
In 1995, the average American house-
hold spent $7,000 to comply with federal
regulations. This is more than the average
federal income tax bill of $6,000.2 Both state
and federal administrative rules have been
increasing, especially over the last three
decades, according to Philip Howard, au-
thor of The Death of Common Sense:

“Only three decades ago, in the
1960s, government puttered along
without detailed rules to meet ev-
ery eventuality. Forest rangers, as
Al Gore has noted, could carry the
list of rules in their shirt pocket.
They did just fine armed with a pam-
phlet of rules and their own com-
mon sense. Now they have to con-
sult with several volumes of fine
print.”

There appears to be no end to the
amount of regulations. More is assumed
to be better. And even more is preferable
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to less for the advocates of government
intervention. This is particularly true in ar-
eas with perceived potential harm to the
community or vulnerable individuals
within the community (i.e., nursing homes,
air, water, child care centers).

There are several reasons why regula-
tions are appealing to politicians, regula-
tors and the general public:
n Regulations provide some assur-

ance to the public that potential harm is
being monitored and violators fined or
punished in order to improve safety in the
community.
n Politicians can reap political benefits

from the creation of regulations that make
the public feel safer.
n The costs are largely hidden or not

able to be accurately estimated.
Unfortunately, there is usually no way

to know if the new regulation has had the
desired outcome of improved safety. With-
out such outcomes linked to specific regu-
lations, there is no way to assess whether

the regulation was necessary or whether
additional regulations need to be enacted.

This article will focus on the Michigan
nursing home regulations with a review of
the available outcome research and data. It
will conclude with recommendations to
establish appropriate outcomes in order to
provide the basis for assessing which regu-
lations are effective and which regulations
are a waste of taxpayers’ money.

Michigan Nursing Homes
Michigan’s 450 nursing homes deliver

24-hour medical care and supervision plus
room and board to 50,000 chronically-ill
residents. The average resident is female,
aged 85, and suffering from dementia,
Alzheimer’s Disease and/or incontinence.
This is clearly a vulnerable population. The
public needs to be assured that govern-
ment regulations are effective.

Nursing Home Regulation

Nursing home regulation in 1957 was
largely contained in the Michigan Public
Acts. It was available in a 33-page booklet,
which could easily be carried in a shirt
pocket (3 ½" x 6").4

The regulations in 1957 included the
process of obtaining a license to operate a
nursing home, the conduct of inspections
and investigations, standards for manage-
ment, personnel, medical supervision, pa-
tient care, food service, records, physical
plant, fixed equipment, garbage and refuse,
general maintenance, and food and drink
sanitation.

During the 1960s, Medicare and Med-
icaid were introduced along with federal
regulation of nursing homes. There was
extensive growth in the number of homes
and residents cared for in nursing homes.
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A series of Michigan newspaper articles highlighted patient
abuse and neglect cases in the early 1970s. This led to the cre-
ation of a Legislative Task Force to investigate the need for addi-
tional Michigan regulations to assure higher quality in nursing
homes. Senator John Ottobacher from Grand Rapids chaired this
Task Force and sponsored an extensive set of detailed regula-
tions enacted as amendments to the Public Health Code (Section
20201) of Public Act 368 of 1978 and implemented in January 1980.
Many of these were ultimately required as part of a later federal
regulation called the Omnibus Budget Reconciliation Act of 1987
(“OBRA 1987”).

OBRA 1987

The prestigious Washington-based Institute of Medicine was
commissioned by a Congressional mandate to conduct a study of
nursing home regulations. This 24-month study was released in
19865  and federal regulations were enacted as part of OBRA 1987.
OBRA 1987 required nurse aide training, eliminated admission
discrimination of Medicaid applicants, removed the distinction
between an intermediate care facility and a skilled nursing care
facility, required a full-time degreed social worker for homes with
more than 120 beds, required a formal assessment process and
provided enforcement sanctions. This federal legislation was par-
ticularly onerous because of the extensive detailed language which
provided little interpretative leeway for the Health Care Financing
Administration (HCFA) to implement these regulations.

Current Regulatory Burden

Currently nursing homes in Michigan receive an annual unan-
nounced three-to-four day inspection by a team of surveyors
from the Department of Consumer and Industry Services. The
team usually consists of four to five professionals, including a
nurse, social worker, dietitian, pharmacist, and/or sanitarian. The
following summary outlines this process:

“Federal law requires that all nursing homes be inspected
annually in order to be certified to receive Medicare and
Medicaid payments. Since 1990, these inspections have
focused on outcomes—quality of care, protection of pa-
tient rights, and the quality of dietary, nursing, pharmacy,
and other support services. The inspections draw on a
variety of data collection techniques: trained observer
ratings of physical facilities, group activities, and a sample
of residents (and their rooms); interviews of residents and
staff; physical measurements; reviews of records; and vari-
ous specialized procedures (such as checking the accu-
racy of a sample of medications as they are distributed
and quizzing randomly selected staff concerning proper
emergency procedures). These techniques are used to
obtain information on a lengthy list of items that jointly
characterize various aspects of the quality of nursing
home services: quality of life, quality of care, and so forth.

“Among the many trained observer ratings used to help
assess “quality of life” are ratings of accommodation
to resident needs, resident clothing and grooming, the
cleanliness and orderliness of resident rooms, the
comfortableness of sound and temperature levels in resi-
dent rooms, and the degree to which the resident’s room
provides a homelike environment. The evaluation of
“quality of care” includes trained observer ratings of the
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amount eaten by residents, the degree to which the din-
ing environment enhances resident independence and
well-being, and potential safety hazards. Trained observ-
ers rate dietary services in terms of the timeliness, ap-
pearance, flavor, temperature, and nutritional balance
of the meals served. And the physical environment is evalu-
ated with the help of trained observer ratings of the de-
gree of visual privacy, lighting, ventilation (including
presence of odors), and numerous other characteristics.
Both two-level (yes/no) and three-level (A/B/C) rating
scales are employed. Definitions are provided in a com-
prehensive manual prepared by the federal Health Care
Financing Administration (HCFA), which also supplies
the detailed rating forms used by all inspectors.

“HCFA contracts for the inspections with state health
departments. The field work is undertaken by full-time
multidisciplinary teams of four to seven professionals—
nurses, dietitians, social workers, pharmacists, sanitarians,
and so forth. A typical certification inspection requires
three to four days and results in a list of citations for the
major problems identified. These can have serious conse-
quences for the nursing home, including decertification.

“Nursing home inspectors receive extensive training us-
ing materials prepared by HCFA. For instance, in Michi-
gan new inspectors undergo four weeks of full-time train-
ing, followed by on-the-job training with a survey team
under the guidance of a trainer (who is not a regular
member of the team). It takes six months for an inspector
to be fully qualified. HCFA also requires that all nursing
home inspectors complete a one-week training course at
HCFA’s Baltimore headquarters during their first year on
the job.

“Quality control for these inspections is exercised by HCFA
and the state health departments. For instance, in Michi-
gan the quality of nursing home inspections is controlled
through monthly inservice training of all staff, analysis of
complaints, and observation of survey teams by trainers
working with new inspectors. In addition, HCFA person-
nel completely resurvey a 5 percent random sample of
inspected nursing homes in each state. These reinspections
occur within two months of the state inspection. HCFA is
also implementing joint nursing home inspections (inde-
pendent, parallel surveys with both state and federal in-
spection teams on site at the same time) and requiring
that all surveyors pass a standard test designed by
HCFA”

6

There are a total of 319 federal regulations and approximately
150 Michigan specific regulations reviewed as part of the annual
inspection process. The vast majority of those regulations can be
cited if the care of one resident is found to be out of compliance.
Thus, in a typical 100-bed home, the facility is at risk of 46,900
ways to be wrong.

This is excessive.
The average number of OBRA citations for Michigan nursing

homes in 1996 was 14. This is less than 1/2% of all potential
citations. This is twice the national average. Michigan surveyors
perceive the care in Michigan nursing homes as twice as poor as
the care delivered in an average home nationally. This dramatic
outlier status for high citations has characterized the Michigan
survey agency for at least the last five years.

What is the Right Balance?

Ideally, regulations should improve the community’s quality
of life at a reasonable cost to the members. Regulations are neces-
sary when there appears to be no voluntary alternative that would
have a similar positive impact. For example, there are production
standards for companies with products for international markets.
These are not government regulations. Rather, they are standards
used to assure a minimal level of quality and safety. Once a com-
pany decides to market their product internationally, it “voluntar-
ily” adopts these standards.

Among the staff of the nursing home regulatory agencies and
professional advocacy organizations (LTC State Ombudsman,
Citizens for Better Care), there is a prevailing commitment to an
unlimited amount of regulatory and enforcement legislation. The
more regulation, the better. There is a like attempt to balance the
costs with the regulatory burden and no serious effort to measure
the impact or even discuss appropriate measures of impact as a
result of the regulations. The blind commitment to more regula-
tion only leads to the need for even more regulation.

Philip Howard summarizes this endless process:

“Once the idea is to cover every situation explicitly, the
words of law expand like floodwaters that have broken
through a dike. Rules elaborate on prior rules; detail
breeds more detail. There is no logical stopping point in
the quest for certainty.”

7

There are many examples of regulations in the nursing home
industry which have little intended impact and only add addi-
tional paperwork burden to the provider and oversight organizations.

An excellent example of unnecessary regulation is called the
PASARR requirement. PASARR refers to the Preadmission Screen-
ing and Annual Resident Review. It requires a review at the time of
admission and annually of all nursing home residents to assure
that no person with inappropriate mental health needs is placed in
a nursing home. This is one of the OBRA protections of resident
rights to be cared for in an appropriate setting. The origin of this
requirement is a concern that there was an inordinate number of
inappropriately placed mentally ill residents in current nursing
homes.

Since OBRA implementation of PASARR in 1987, Michigan
has experienced less than 1% displacement of current nursing
home residents. A displacement refers to a resident who has ini-
tially been admitted to a nursing home and subsequently been
transferred to an alternative setting (i.e. small group home spe-
cializing in mentally ill residents) as a result of the PASARR pro-
cess. There are approximately 50,000 nursing home residents in
Michigan. A more extensive study of PASARR8  found that four
states displaced only 1% of admissions to nursing homes and
nine states had displacement rates from 2% to 6%. The research-
ers concluded that these low rates of denial suggest that PASARR
may have little direct effect on diverting clients away from nursing
homes and thus may not be cost effective.

The dilemma for legislators and the public is the assessment of
whether the PASARR costs are balanced by the small number of
individuals ultimately impacted by a move from a nursing home to
a more appropriate setting.

(Continued on page 4)
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Autonomy vs Safety
The basic tension that exists within the nursing home regula-

tory community is how to increase resident autonomy and free-
dom to choose while not exposing the resident to physical risks
of harming themselves or others. OBRA requires a reduction in
the use of both chemical (psychotropic drugs) and physical re-
straints. However, OBRA also monitors and sanctions homes for
resident elopements, falls, fractures and patient-to-patient abuse.
Many of these negative outcomes are part of the risks involved
with increased freedom from both chemical and physical restraint.

Effective regulation would provide the appropriate balance
between the resident’s right for autonomy and the risks inherent
in exercising this right. A couple of examples of OBRA deficiency
citations will illustrate the issue.

The “hot dog”—In Kalamazoo, a nursing home resident was
served lunch. The menu indicated that hot dogs were being served.
Her diet required the hot dog to be pureed (ground down into
applesauce texture). She objected. She wanted a “real hot dog”.
The staff went to the kitchen, boiled a hot dog and chopped it up
in front of the resident. The resident was satisfied. However, the
OBRA surveyor cited the home for not adhering to the dietary
requirement for pureed food.

The coffee pot—Tendercare is Michigan’s largest chain of nurs-
ing homes. They have 30 homes. All homes served coffee 24
hours a day in a large urn in a common area so that residents and
family members could have a cup of coffee anytime. For five years,
no surveyor ever cited the home for this practice. However, one
day one surveyor perceived that a disoriented resident was wan-
dering over to the coffee urn and could potentially burn himself.
This had never happened in five years across 30 homes. None-
theless, the surveyor cited the home for placing the residents in
“immediate jeopardy” of serious potential harm. The home re-
moved the coffee urns from all homes. The residents and families
are unsatisfied with this new policy.

In both examples, the OBRA survey agency chose physical
safety over autonomy, freedom of choice and the satisfaction
level of the residents. An excellent summary of this basic tension
is provided by ethicist Bart Collopy, Associate Professor of the
Humanities at Fordham College in New York:

“In both institutional and community-based care, con-
flicts between the safety of the frail elderly and their inde-
pendence are very often resolved in favor of safety. This
suggests that for all the recent focus on autonomy, long
term care continues to take a highly protective stance
toward the frail elderly—and a highly cautious stance
toward the risks that come with their self-determination.

“In long term care safety is a key consideration. When
care is provided for long periods of time within a residen-
tial setting, autonomy ranges far beyond medical treat-
ment decisions and is expressed in a wide range of daily
behavior and choice. This means, of course, a wider range
for potential disagreement between the elderly and their
care providers...

“Any discussion of independence and safety in long term
care must take into account the impact of the regulatory
system. This system takes a protective stance toward the

elderly and a general adversarial stance toward their
care providers.

“Care providers tend to view regulations as burdensome
and adversarial. They see it as a system sharp-eyed for
infractions but slow to develop common moral frameworks
or programs to educate long term care staff. The result is
that most providers find themselves caught in a culture of
care that is highly risk-aversive, programmed to favor
safety over independence, and reduced to a kind of ‘cook-
book ethics’ in which their own moral decision making is
reduced, however reluctantly, to ‘following the regs’. Ethi-
cal reflection gives way to risk management or damage
control.”

9

OBRA requires both improved safety and more autonomy for
residents. This is unrealistic, as more autonomy brings more risks
for the frail elderly. By requiring zero tolerance for safety and
maximum autonomy with high subjective surveyor latitude, there
is considerable provider and surveyor confusion and high non-
compliance levels.

The survey agency, provider and professional advocate groups
are not satisfied with the current OBRA survey process. The
Michigan Association of Homes and Services to the Aging filed
suit10 against HCFA in 1996 alleging HCFA’s failure to validate
the OBRA survey process before implementation. The Health
Care Association of Michigan is considering other litigation
against the Michigan Department of Consumer and Industry Ser-
vices and has supported the successful Heritage Major litiga-
tion11 in which the Michigan Court of Appeals found that the
state had not properly enacted the OBRA enforcement policy by
avoiding the requirements of the Administrative Procedures Act.
The State of Michigan has appealed to the Michigan Supreme
Court.

Outcomes Would Clarify Expectations
One of the major reasons why there seldom is a way to assess

the impact of regulations is that there are no agreed-upon client or
community outcomes. The stakeholders involved with proposed
legislation do not typically agree on the preferred measurable
consequences of the legislation. Even when this does happen,
the stakeholders will vary widely on the expected level of the
impact.

An outcome refers to the impact after an intervention has
been provided. The impact can be on a whole community or indi-
vidual recipients of the intervention. Appropriate outcomes for
various regulations would be:

n Environmental regulations lead to improved quality of air,
water, land as measured on a before and after comparison of qual-
ity;
n Occupational regulations lead to improved safety in the work-

place as measured by a decrease in accidents on the job and work
hours lost due to work accidents;

n Nursing home regulations lead to higher quality of care as
measured by higher family satisfaction and improvement in clini-
cal outcomes.

Unfortunately, in the case of OBRA 1987, Congress assumed
higher quality as a result of the passage of this legislation without
explicitly specifying their expected outcomes. As a result, there
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Less use of
physical
restraints

Improved clinical out-comes
(e.g. less falls)

Higher client satisfaction

has been for ten years an ongoing debate about the positive and/
or negative consequences of OBRA. There have been several
assessments of OBRA conducted by various organizations.

The Commonwealth Fund, a research public policy forum in
New York, recently released an assessment of OBRA entitled As-
suring Nursing Home Quality: the History and Impact of Fed-
eral Standards.12 The key facts and findings were:

There has been nearly a 50 percent reduction in the use
of restraints, freeing 250,000 elderly patients each year.

There has been a significant increase in the involvement
of families and residents in care plan meetings and deci-
sions.

Psychotropic drug use has dropped by as much as a third.

Behavior management programs for wandering, aggres-
sion, or resisting care have increased by 27 percent.

The use of hearing aids has increased by 30 percent.

The use of toileting programs for incontinence has
doubled.

This review was conducted by Catherine Hawes, Director of
the Program on Aging and Long Term Care at the Research Tri-
angle Institute in North Carolina.

Two additional outcomes are the low number of displacement
of nursing home admissions for mentally ill patients as a result of
a preadmission screening process (PASARR) and a 25% reduc-
tion in hospital discharges due to a more comprehensive assess-

OUTCOME FLOW CHART

Intervention Outcome

ment process called the MDS (minimum data set).13

These results fall short of being actual outcomes, because
they are intermediate steps toward increased quality of care.

The following flowchart illustrates the cause/effect relation-
ship that should characterize the thinking of survey agency and
legislative policy analysts as they think through a way to formu-
late regulatory expectations. Unfortunately, most regulators sim-
ply accept regulation as “good” and more of it is better than less
of it.

Most OBRA regulatory agency staff focus on the provider
compliance to OBRA process requirements. They do not see the
need to link these requirements to an actual positive client out-
come. No one is asking them to do it. It is not “on their radar
screen.”

A representative research project conducted by the Depart-
ment of Health and Human Services Office of the Assistant Secre-
tary for Planning and Evaluation illustrates the focus of regula-
tory agencies on process criteria rather than outcome criteria.
This research looked at Board and Care Homes for the frail elderly.
These facilities generally care for less frail residents than in nurs-
ing homes, but the similarity of their residents provides insight
into the “regulatory mindset.”14

Ten states were selected to reflect extensive regulatory or lim-
ited regulatory systems for regulating Board and Care Homes for
the elderly. The extensiveness of regulation was determined by:

n Key aspects of the licensing regulations (e.g., mini-
mum staffing standards, provisions on resident’s

Fewer inappropriate placements in
nursing homes of mental health
patients

PASARR

Less use of
chemical
restraints

Improved clinical out-comes (e.g.
less patient-to-patient abuse)

Higher client satisfaction

Changes in nurs-
ing home service
pattern (post 1987)

Positive client outcomes

Nursing home
services
(pre-1987)

New OBRA
regulations
(1987)

(Continued on page 6)
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forced and that requirements take on greater or lesser
significance as a function of the circumstances and resi-
dent outcomes in a particular facility at the time of sur-
vey. The surveyors will determine the existence or nonex-
istence of immediate or serious threat to residents as well
as the severity and scope of a deficiency to arrive at a
conclusion as to the seriousness of that deficiency in that
facility.”

16

The most explicit expected resident outcome from OBRA is
the expectation that the nursing home provides nursing services,
specialized rehabilitative services and medically related social
services to “attain or maintain the highest practical physical, men-
tal and psychosocial well-being of the resident”.17

This expectation, however, cannot be measured objectively.
The subjective evaluation of surveyors becomes the measure.
Such subjectivity allows surveyors to define outcomes based on
their own biases. Wide variations exist between surveyors and
survey teams. Michigan surveyors exemplify this variation, not
only on this dimension of a resident outcome, but across the
various OBRA regulations.

CITATIONS
BY MICHIGAN SURVEY TEAMS 18

Average Number July 1, 1996 to November 1, 1995
of OBRA Citations October 15, 1996 to June 30, 1996

Team A 12.8 cites 13.6 cites
Team B 12.7 cites 14.5 cites
Team C 12.7 cites 8.5 cites
Team D 13.0 cites 8.3 cites
Team E 7.1 cites 8.3 cites
Team F 4.4 cites 5.3 cites
Team G 9.2 cites 10.0 cites

Statewide average 10.7 cites 10.0 cites

Since the OBRA regulations are so extensive, it is reasonable
to assume that broad measures of resident safety and health are
appropriate measures of the impact of these regulations. The next
section will present such measures.

Clinical Outcomes

Various researchers have used different measures of outcomes
for nursing home residents. The major outcome measures include:

n Mortality,

n Discharge from a nursing home to a less institution-
alized setting (assisted living, adult foster care, home),
and

n Improvements in the ability to independently care
for themselves across a number of activities of daily
living (eating, walking, toileting, bathing, grooming).
Some of the most prominent research has been con-
ducted by Robert and Kane.

19

Most recently, Dr. David Zimmerman, Director of Health Sys-
tems Research and Analysis at the University of Wisconsin, has
developed twelve key clinical indicators of quality of care in nurs-

rights, requirements for training for operators),

n The inspection process (e.g., whether the surveys
were unannounced, the makeup of the survey team,
the frequency of inspections), and

n The availability and use of a range of enforcement
mechanisms (e.g., ban on admission, fines, license
revocation and corrective action plans). Twenty-one
states fell into either extensive or limited regulation.
Five states with extensive regulations and five states
with limited regulations were chosen for this study.
In the summer and fall of 1993, in-person interviews
were conducted with 512 home operators, 1,138 staff
members, and 3,257 residents. Approximately 21% of
the homes provided or arranged to provide for daily
nursing care for residents.

The study found that extensive regulation was associated
with some positive quality indicators. However, once again, most
indicators were proxy measures assumed to be related to quality.
Some “quality measures” which were positively related to exten-
sive regulation included:

n Staff knowledge of and referral to ombudsman pro-
grams;

n A higher prevalence of licensed homes;

n Lower use of psychotropic drugs;

n Lower use of medications contraindicated for the eld-
erly; and

n More operator training and greater availability of
social aids (i.e. television) and supportive devices
(i.e. shower grab-bar).

Extensive regulation had no effect on:

n the operator’s requirements for staff training;

n availability of licensed nurses;

n staff knowledge of basic care, monitoring or medica-
tion supervision. In short, extensive regulation has
impact on select areas of quality care.

These select quality measures may be steps toward quality.
Some may not. For example, the Institute of Medicine (National
Academy of Science) has found no relationship between the om-
budsman program and quality indicators such as more respect for
resident rights or revisions in state or federal laws that provide
legislative backing for resident rights.15 Thus, the use of this
indicator as a proxy of quality is suspect.

In reviewing the intent of OBRA, HCFA rules and survey en-
forcement guidelines, there is no measure to assess the impact of
OBRA. There is only discussion about compliance with OBRA.
Compliance is assumed to result in higher quality.

Although there is frequent reference to resident outcomes,
there is no definition of resident outcomes. Instead, there is much
discussion about how to enforce compliance to eliminate defi-
ciencies perceived to negatively impact the health and safety of
residents.

“The (enforcement) system we proposed was built on the
assumption that all requirements must be met and en-
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ing homes. The twelve measures are either indicators of preva-
lence (status of a resident at a point in time) or incidence (change
in status of a resident over a period of time from the previous
assessment). The twelve measures are:

n Accidents,

n Behavioral/emotional patterns,

n Clinical patterns,

n Cognitive patterns,

n Elimination/continence,

n Infection control,

n Nutrition/eating,

n Physical functioning,

n Psychotropic drug use,

n Quality of life,

n Sensory function/communication, and

n Skin care.

These measures are drawn from the Minimum Data Set as-
sessment instrument mandated by OBRA and completed on all
residents on an ongoing basis.

Dr. Zimmerman has been collecting these measures in several
pilot demonstration sites (Mississippi, Ohio, South Dakota) and
plans to develop a national data base of such outcome informa-
tion. Dr. Zimmerman’s research has been funded by a HCFA grant.
HCFA oversees the implementation of OBRA surveys.

Resident/Family Satisfaction

Many nursing homes regularly conduct satisfaction surveys,
usually of families with a relative in the nursing home. The Health
Care Association of Michigan in 1996 contracted with an objec-
tive third party (Great Lakes Marketing)20 to measure the family
satisfaction level of fifty randomly selected nursing homes. A
47% response rate provided a highly credible profile of 84% satis-
fied families, 10% neutral, and 6% dissatisfied with the care pro-
vided in these homes.

The satisfaction questionnaire was based on feedback from
families who previously had a relative in a nursing home. The
areas determined to be most important reflect a proxy for quality
of life dimensions:

n Nursing staff,

n Staff,

n Personal care,

n Treatment of family,

n Physician care,

n Admission process,

n Social services,

n Facility,

n Activities,

n Food, and

n Privacy.

Family satisfaction is often the best measure of resident satis-
faction, because approximately 60% of current residents are suf-
fering from some debilitating mental problems (Alzheimers,
Parkinsons, dementia, depression) which makes the interviewing
results suspect at best.

Nonetheless, Dr. David Gustafson, Professor at the Graduate
School of Management at the University of Wisconsin has devel-
oped a set of questionnaires for cognitively alert and cognitively
impaired residents of nursing homes. He is also attempting to
develop a national data base of resident satisfaction levels. Other
researchers have conducted small scale interviews with residents
regarding their satisfaction levels (Grau21 and Morley22).

The combination of both clinical and satisfaction outcomes
provides a way to assess the quality in nursing homes across
both medical care and quality of life issues (dignity, privacy, rela-
tionships with staff). Given the expansive scope of OBRA regula-
tions, changes in these measures should reflect the impact of
OBRA to improve the quality in nursing homes. For example,
higher compliance levels with OBRA requirements should trans-
late into higher scores across quality of care indicators and satis-
faction surveys. This would provide legislators, survey agency
administrators, and the public with some assurance that compli-
ance with OBRA regulations has improved care in nursing homes.

However, if there is no positive relationship between higher
OBRA compliance and higher care, then legislators need to re-
visit these regulations and assess which portions, if any, should
remain.

SUMMARY
Michigan nursing homes have an extensive set of OBRA regu-

lations which cost approximately 10% of the current Medicaid
rate of $90 per day. There are 12 million Medicaid days of nursing
home care provided annually in Michigan, for a total taxpayer
expense of $120 million. These regulations have created a care
culture focused on physical safety while emphasizing the need
for resident autonomy. Some providers place more importance on
staying in compliance with customer-unfriendly regulations than
in customer satisfaction, because the regulatory agency can put
the home out of business, while the customer simply remains
dissatisfied.

There appears to be no end to the regulatory burden to nurs-
ing homes because there can always be a sensational newspaper
or television series to highlight the failure to keep residents safe
in nursing homes. Survey agency personnel and legislators need
to offset the cry for more regulation by having an independent
basis for justifying continuation, adding or repealing regulations.
Clinical outcomes and family satisfaction results could provide
this basis.

Currently, OBRA survey citations are perceived to be quality
of care measures by the public, press and the survey agency.
Survey citations stop well short of true outcome measures of
quality. The citations are proxy measures or interim measures which
are assumed to be related to quality.

One of the most frequently cited OBRA deficiencies is an
incomplete resident assessment which may or may not reflect
quality of care to the resident. Such citations with no actual harm
or negative impact to residents should not be used as the basis



8

Administrative Law Quarterly

for extensive fines or penalties to the provider. The focus of cita-
tions should be on known resident negative outcomes, not prox-
ies of assumed outcomes.

Even if legislators and regulators could agree on and collect
appropriate outcome information before and after the passage of
regulation, there still would remain the important task of analyz-
ing the relationship between regulations and the assumed impact
of these regulations. However, if there is no relationship, then we
can reasonably assume that there is no need for this set of regu-
lations. In short, it should be the responsibility of the legislature
and survey agencies to justify any increase in regulatory burden
by demonstrating “proof” of their prudent use of limited resources.
This is the true meaning of accountability.23 Survey agencies
should not be excluded from this responsibility. They have yet to
make a convincing case that OBRA regulation necessarily leads
to increased quality care in nursing homes.

The only federal agency required to prove effectiveness is the
Federal Drug Administration program as a condition of approv-
ing new drugs for use in the United States. This same standard of
effectiveness needs to be established, if not before funding, then
after enough years of funding, to demonstrate a causal relation-
ship between participation in the intervention and the desired
outcomes. Unfortunately, legislators, agency staff and other stake-
holders have a vested interest in continuation of a program, re-
gardless of its effectiveness. This appears to be the case with
regulations in particular. This need not be the case. In an era of
reduced resources, there is a serious need to require regulators to
“prove” their case, rather than simply to assume that regulation is
good and more is even better.

Without clearly stated expectations, there is extensive and
unproductive rhetoric about the intent of the regulatory legisla-
tion. The provider community tends to focus on the costs and the
absence of impact on the care of the resident while the regulatory
agencies and professional advocacy organizations focus on regu-
latory compliance and the need for more punitive ways to assure
high compliance.

This focus on the need for more enforcement penalties is par-
ticularly appealing to the news media who equate all negative
outcomes (i.e. falls, patient abuse) with the need for more regula-
tion and stronger enforcement. With the frail nursing home resi-
dent population, there is an endless stream of examples of the
need for yet more regulation. Even with the current level of 46,900
ways for a nursing home to be cited for unacceptable care, the
appetite for even more regulation is unabated.

In such an emotionally charged environment, there is a seri-
ous need for clarity about the purpose of regulating nursing homes
and reasonable ways to measure the positive impact of such an
investment to improve quality.

_____________________
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[T]he legislative oversight concept
does not authorize a procedure that
would thwart the Executive branch
from implementing previously en-
acted laws. The possible inaction
by one legislative committee within
a prescribed period of time, thus
stopping a set of rules, can have a
debilitating effect on the ability of
agencies to perform their functions.
It would also give extraordinary
power to a small group of people.

Governor William Milliken, August 5,
1977, in his veto message on House Bill
419 (later Public Act 108 of 1977)

William G. Milliken, Michigan’s 44th
and longest serving governor, had a veto
overridden only once in his 14-year ten-
ure. This singular incident occurred over
the issue of the legislative veto of admin-
istrative rules contained in Section 25 of
Public Act 108 of 1977.

Approaching the 20th anniversary of
the successful veto override, the Michi-
gan Court of Appeals, in Blank et al v
Department of Corrections et al,2  implic-
itly agreed with Governor Milliken and
ruled that the legislative review provision
of the Administrative Procedures Act fails
to meet the presentment provision of the
Michigan Constitution.3  The Court of
Appeals has now removed the lone blem-
ish on Governor Milliken’s record of suc-
cessful vetoes.

Historical Context

Administrative rules have been part of
Michigan’s history since its early days of
statehood. In 1838, for example, the legis-
lature granted certain local health agen-
cies the authority to promulgate adminis-
trative rules.4  Since that time, the adminis-
trative rule system has grown exponen-
tially. Today, there are approximately
21,000 rules governing all facets of state
government — from occupational licens-
ing to hearing procedures to construction
standards.

Blank  v. Department of Corrections:
Milliken’s Revenge

By Michael J. Zimmer1

For over 50 years, the history of legis-
lative review of the administrative rules
promulgated by executive departments
and agencies has been marked by re-
peated change and legal challenge. In
1943, Michigan’s first Administrative Pro-
cedures Act was adopted. Under Act No.
88 of the Public Acts of 1943,5  no refer-
ence was made to a legislative role in the
rule promulgation process.

Legislative action on administrative
rules first arose pursuant to Act No. 35 of
the Public Acts of 1947.6 Perhaps over-
compensating for the omissions of 1943,
Public Act 35 established the legislature
as a pervasive force in administrative rule
making.

§ 1(b). The legislature re the legis-
lature. The committee so created
shall have the power to consider
and to approve the operation of
any such rule and to suspend until
the next regular session of the leg-
islature the operation of any such
rule not in conformity with the stat-
ute under which it was promul-
gated. All such determinations by

the committee on suspension of a
rule shall be final on matters of fact,
but shall be reviewable as to law.

In an unpublished opinion on Decem-
ber 17, 1953, Attorney General Frank
Millard ruled that the provisions of the
Administrative Procedures Act granting a
legislative committee the power to sus-
pend rules was unconstitutional. As ex-
plained in a later published opinion by At-
torney General Paul Adams, Millard con-
cluded that:

[T]he legislature itself could not
lawfully determine whether an ad-
ministrative rule was in conformity
with the statute under which it was
promulgated for the reason that it
was obviously necessary for the
legislature to construe the statute
and the rule in order to make such
a determination which the opinion
said was a judicial function and
therefore exclusively within the ju-
dicial branch of state government.
Since the Attorney General con-
cluded that the legislature could
not perform a judicial function as a
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body, he held that it could not lawfully delegate such
review power to one of its committees.

7

Attorney General Adams further commented that the Millard
letter opinion “did not deter the legislature or its committee from
continuing the review of promulgated rules.”8

In 1958, Attorney General Paul Adams was asked to review
the constitutionality of Public Act 35. After noting that “[t]here is
no provision of our state constitution expressly governing legis-
lative review of administrative rules adopted by state agencies,”9

Attorney General Adams essentially upheld the conclusion, if
not the reasoning, of Millard’s unpublished opinion. Stating that
the legislative veto power authorized by Public Act No. 35 was
unconstitutional, Adams asserted that:

Clearly, when the legislature delegates the rule-making
power to a state agency, it is pursuant to a legislative act
initiated by a bill. Such delegated power may be sus-
pended or entirely revoked in any particular instance at
any time the legislature may see fit. But to suspend or
entirely revoke a law conferring rule-making power re-
quires the passage of another law, initiated by bill and
subject to veto power. In my opinion the rule itself, being
the product springing from the exercise of rule-making
power, cannot lawfully be suspended, altered, or abro-
gated by the legislature except by the passage of a bill by
the legislature which becomes a law. To hold otherwise
permits the legislature to circumvent the conditional
mandate imposed on the passage of legislation and to
deprive the governor of veto power by use of the concur-

rent resolution. What the legislature is prohibited from
doing directly, it is prohibited from doing indirectly.

10

Act No. 177 of the Public Acts of 1958,11 while preceding the
Adams opinion, codified Adams’ position on legislative review
by adopting two distinct mechanisms for legislative action. Un-
der section 8(c), the legislature was empowered to adopt a con-
current resolution disapproving a rule. Such action was, however,
not binding on the promulgating agency. Section 8(c) further pro-
vided that “[I]f any agency shall persist in a rule disapproved by
the legislature, the same may be abrogated by legislation.”12

Through section 8e of Act No.177, the legislature was autho-
rized to create a joint committee on administrative rules to “meet
during the interim between sessions of the legislature.” Again,
however, committee action and action of the legislature in re-
sponse to committee recommendations were not binding. Follow-
ing a recommendation by the joint committee to disapprove a rule,
the legislature could adopt a resolution “expressing the determi-
nation of the legislature that such rule should be revoked or al-
tered . . . . If any agency shall persist in a rule disapproved by the
legislature, the same may be abrogated by legislation.”13

The authority of the legislative branch to review and take
action on administrative rules was next debated during the Con-
stitutional Convention of 1961. The convention’s Legislative
Powers Committee originally recommended that the following
language, generally patterned after section 8e of Public Act No.
177 of the Public Acts of 1958, be included in what became the
1963 Michigan Constitution:

§ 8. The legislature may authorize any governmental
agency to establish rules or regulations of general appli-
cability under standards and subject to restrictions pre-
scribed by law. No such rule or regulation shall take
effect prior to its filing with the secretary of state in such
manner as shall be prescribed by law. The legislature
may require any rule or regulation to be laid before the
legislature concurrently with its filing with the secretary
of state; and the legislature may reserve the power to
suspend or annul any such rule or regulation by legisla-
tion. A legislative committee may suspend any rule or
regulation until the next session of the legislature in such
manner as may be prescribed by law.

14

Mr. Richard Kuhn, a member of the Committee on Legislative
Powers, rebuffed criticism that the proposal violated the separa-
tion of powers doctrine by stating “[t]he only purpose of this
proposal was to allow a legislative committee, when the legisla-
ture was not in session, to suspend a rule until the next session of
the legislature. Everything else this proposal has in it is already
allowed today. The only purpose for this proposal is to allow
them to suspend it — not kill it or anything of that nature.”15 Mr.
Kuhn further responded to this criticism by offering an amend-
ment to clarify the intent of proposed section 8. This amendment
contained the substance of the language ultimately found in Ar-
ticle IV, Section 37 of the Constitution of 1963:

The legislature may by concurrent resolution empower a
joint committee of the legislature acting in the interim
between sessions to suspend any rule or regulation of an
administrative agency promulgated when the legislature
is not in session until the end of the next regular legisla-
tive session.

16
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In explaining his amendment, Mr. Kuhn again attempted to
pacify opponents of legislative interference with rule making by
asserting that “[I]t does not allow this joint committee to kill the
rule, or anything like that, or to alter it, but merely to suspend
it.” 17 In clarifying the distinction between the proposal and the
current state of the law, Kuhn continued by stating that “[t]he
truth is that now if the agency comes out with a rule, it’s the rule
unless the legislature kills it. The only change here . . . is to the
effect that when the legislature is not in session and a rule is
promulgated, then the committee can suspend it.”18

In her explanation of her no vote on the proposal, Delegate
Daisy Elliott, while disagreeing with the wisdom of the proposal,
apparently agreed with the majority on the role of legislative over-
sight of agency rulemaking:

It is clear that the legislature can authorize or prohibit
rulemaking by an administrative agency. At the present
time the legislature may change any rule by passing a
bill and having the governor sign it. The legislature has
attempted to alter administrative rulings in the past by
concurrent resolution. The attorney general has ruled
this unconstitutional. . . . It should take the whole legisla-
ture and the governor to change the law under which the
agency acted. A small part of the legislature should not
have the power to stifle the administrative process.

19

With the Constitutional role of legislative review in place, de-
bate next shifted to the legislature with the enactment of Act No.
161 of the Public Acts of 1964.20 Under Section 8f(1), the commit-
tee was authorized to meet “during sessions of the legislature
and during the interims between sessions.”21 Further, under Sec-
tion 8f(3), “[I]f authorized by concurrent resolution of the legisla-
ture, the committee may suspend any rule or regulation promul-
gated subsequent to the adjournment of the last preceding regu-
lar session of the legislature.”22 Thus, for the first time since
Attorney General Adams’s opinion in 1958, the legislature was
expressly authorized to take action by resolution during session.

In 1967, Attorney General Frank Kelley opined that the 1964
amendments to the APA were unconstitutional. In a comprehen-
sive analysis, Kelley concluded that “the legislature may take
away what it has given by law, but it must take it away by law.
Any ‘law’ purporting to authorize the legislature to revoke or
suspend or amend either the rulemaking power or its lawful prod-
uct through the medium of committee, or even legislative resolu-
tion, would be unconstitutional and void.”23

Following Attorney General Kelley’s opinion, the legislature
revised the procedure for review of administrative rules in the
1969 recodification of the Administrative Procedures Act. Under
Section 51 of Act No. 306 of the Public Acts of 1969,24 if the joint
committee, an appropriate standing committee, or a member of the
legislature believed that a rule was unauthorized, violates legisla-
tive intent, or is inexpedient, the committee or member could do
either or both of the following:
n Introduce a concurrent resolution at a regular or special

session of the legislature, expressing the determination of the
legislature that the rule should be amended or rescinded. Adop-
tion of the concurrent resolution constitutes legislative disap-
proval of the rule, but rejection of the resolution does not consti-
tute legislative approval of the rule.

n Introduce a bill at a regular session, or special session if
included in a governor’s message, which in effect amends or re-
scinds a rule.

Under the terms of the 1969 act, therefore, the legislature rec-
ognized that, while it could make note of its disapproval through
a resolution, action to amend or rescind a rule had to be accom-
plished through the introduction of a bill.

The specter of legislative veto of administrative rules was
resurrected by Act No. 171 of 1971.25 Reversing its previous re-
sponse to Kelley’s Attorney General Opinion,26 the legislature
adopted wide authority for legislative review of administrative
rules. Under Section 45 of the Act,27 if the joint committee ap-
proved rules within 2 months, the promulgating agency was free
to file the rules with the Office of the Great Seal. If the joint com-
mittee disapproved the rules within 2 months, and a resolution
disapproving the rules was adopted by both chambers, the rule
could not be filed. Finally, if the joint committee disapproved the
rule, but the legislature did not adopt a resolution of disapproval,
the agency was free to file the rule.

The rule review authorized by Act No. 171 of 1971 was signifi-
cantly strengthened by the 1977 Public Act that was the subject
of Governor Milliken’s veto and the subsequent override. Under
Act No. 108 of 1977,28 the legislature and the joint committee on
administrative rules were, in effect, empowered to act through
inaction. Under Section 45, if the joint committee disapproves a
rule or neither approves or disapproves a rule within 60 days, the
agency may not adopt or promulgate the rule unless:

n The legislature passes a concurrent resolution adopt-
ing the rule within 60 days after receiving the report.

n The rule is subsequently approved by the committee.

Thus, for the first time, the legislature was granted the author-
ity to stymie the promulgation of administrative rules by the ex-
ecutive branch through inaction.

Following the veto override, Governor Milliken unsuccess-
fully sought an advisory opinion of the Michigan Supreme Court
on the constitutionality of Section 45. On a 4 to 3 vote, the Su-
preme Court declined the Governor’s request — leaving the ques-
tion of the constitutionality of legislative review of administrative
rules through the Joint Committee on Administrative Law to
scholarly yet sporadic debate.

The challenged amendment of the Administrative Proce-
dures Act will cloud rules promulgated after its effective
date and may encourage agencies to avoid the rule-mak-
ing procedures of that act

.29

The entire legislature review process is of questionable
constitutional validity. The extraordinary control of the
rulemaking process in Michigan raises substantial is-
sues of separation of powers.30

This is where the issue stood until the summer of 1995 when a
dispute arose between the Department of Corrections and the
Joint Committee on Administrative Rules, which resulted in the
first legal challenge to the legislative review mechanism in the
APA since Governor Milliken’s request for review by the Michi-
gan Supreme Court.

(Continued on page 12)
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Factual Predicate

On August 29, 1994, the Department of Corrections filed emer-
gency rules governing prisoner visitation and telephone usage
with the Office of the Great Seal, Michigan Secretary of State.
Pursuant to the Administrative Procedures Act,31 emergency
rules are effective for six months following the date of filing, with
a single six-month extension possible. That extension was filed
on February 28, 1995.

In anticipation of the August 29, 1995 expiration of the ex-
tended emergency rules, on June 2, 1995, and June 6, 1995, the
Department of Corrections held public hearings on permanent
rules. On June 22, 1995, the permanent rules were certified by the
Legislative Service Bureau. On June 23, 1995, the rules were certi-
fied by the Office of Regulatory Reform and forwarded to the
Joint Committee on Administrative Rules (JCAR). Despite meet-
ings on June 28th and July 12th lasting a combined 10 hours,
JCAR failed to either adopt or reject the rules. A third meeting,
scheduled for August 2, 1995 was canceled—thereby eliminating
JCAR’s last opportunity to take action before the expiration of the
emergency rules.

At the direction of Governor John Engler, on August 10, 1995,
the permanent rules were filed by the Office of Regulatory Reform
with the Office of the Great Seal. Under the APA, a rule will not go
into effect “earlier than 15 days after the date of its promulga-
tion.”32 As a result, on August 26, 1995 — only three days prior
to the expiration of the emergency rules—the department’s per-
manent rules went into effect.

Case History

Inmates Arthur Blank, David Leroy Davis, and Steve Alan
Laird brought suit against the Department of Corrections in Jack-
son County Circuit Court arguing that the visitation rules were
invalid because they failed to comport with the JCAR approval
requirement of the Administrative Procedures Act. The Depart-
ment of Corrections, in turn, argued that the APA provision man-
dating JCAR approval as a condition precedent to the final pro-
mulgation of administrative rules was an unconstitutional in-
fringement on the separation of powers.

On August 11, 1995, a show cause hearing was held before
Circuit Court Judge Charles Nelson. On September 7, 1995, Judge
Nelson upheld the rules concluding that “[i]t is clear that the
requirement for approval by JCAR or a concurrent resolution is
an impingement upon the separation of powers and an improper
control by the Legislature over the actions of the executive.”33

Court of Appeals Holding

The petitioners appealed as of right from the trial court’s order
denying their writ of mandamus to block enforcement of the De-
partment of Corrections rules and to compel the department to
comply with the rule promulgation requirements of the APA —
specifically, consideration by the Joint Committee on Administra-
tive Rules. The case was assigned to Judge William Murphy,
Judge Gary McDonald, and Judge Michael Sapala (Judge of the
Recorders Court sitting by assignment).

On March 21, 1997, the Court of Appeals upheld the trial
court’s ruling in a unanimous decision. Writing for the court,
Judge Murphy first took note of a line of similar decisions in other
states. In Alaska v. A.L.I.V.E. Voluntary,34 the Alaska Supreme
Court struck down a statute allowing the legislature to annul an
agency rule by a concurrent resolution. Similarly, in Opinion of
the Justices,35 the New Hampshire Supreme Court rejected a
statutory scheme that empowered standing committees to review
and reject rules proposed by state agencies. Again, in Barker v.
Manchin et al,36 the West Virginia Supreme Court struck down a
statute that conditioned the effectiveness of agency rules on the
approval of a joint committee of both legislative chambers.

Next, Judge Murphy turned to the seminal decision on the
constitutionality of legislative vetoes, Immigration & Natural-
ization Services v. Chadha.37 In Chadha, the United States Su-
preme Court considered the validity of a provision in a federal
statute that gave the Attorney General authority to suspend a
deportation, but allowed one house of congress the ability, by
resolution, to invalidate the Attorney General’s decision.
Murphy noted the Supreme Court’s conclusion that this legisla-
tive veto scheme “was unconstitutional, violating the Present-
ment and Bicameralism clauses of the Constitution.”38

Murphy next examined the requirements of the Michigan
Constitution regarding legislative action.

According to Const 1963, art 4, §26, ‘[n]o bill shall be-
come a law without the concurrence of a majority of the
members elected to and serving in each house.’ Then,
pursuant to Const 1963, art 4, §33, ‘[e]very bill passed
by the legislature shall be presented to the governor be-
fore it becomes law.’ Because the procedures in section
45 do not mirror the requirements of article 4 of our con-
stitution, the Legislature is interfering with the delegated
authority by something short of a ‘law.’ By giving JCAR
the authority to veto administrative rules proposed by an
executive agency, the Legislature has delegated legisla-
tive power to a smaller legislative body that can effec-
tively negate a valid action of an agency without follow-
ing the restrictions of article 4 of our constitution.

39

Following this analysis, the Court of Appeals held that the
requirement of section 45 of the APA violated article 4 of the state
constitution and was invalid.

The Court of Appeals went one step further and also held that
section 45 of the APA violated the separation of powers doctrine.

Because there is no provision in section 45 of the APA for
presentment to the executive for approval of the
Legislature’s veto of a rule, such legislative power in re-
gard to rule making goes essentially unchecked, and un-
checked power is precisely what the separation of pow-
ers doctrine sought to avoid.

40

Petitioners argued that section 45 is not severable from the
entire APA and, therefore, that a decision that section 45 is un-
constitutional renders the entire act a nullity. The Court of Ap-
peals forcefully disagreed. The court first noted that severing the
legislative approval requirement would not affect the APA’s over-
all scheme for affording public notice and opportunity to be
heard. Furthermore, the court found, “[t]he Legislature may still
revoke, and or suspend a rule through the use of a bill passed by
a majority of both houses and presented to the Governor, and
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JCAR may act to suspend rules between sessions to preserve the
Legislature’s authority to take action.”41

Blank’s Opportunity

By holding the legislative veto provision of the APA to be
unconstitutional, the Court of Appeals has in large part removed
the single successful veto override of Governor Milliken’s tenure
and agreed with Milliken on the overreaching nature of the legis-
lative veto contained in section 45. The Court of Appeals has, in
addition, taken a critical step in the long and shifting develop-
ment of administrative rule review in Michigan. Since 1943, the
legislative review component in the APA has been revised five
times — vacillating between aggressive methods such as legisla-
tive and legislative committee veto to more traditional mecha-
nisms such as action through legislation. With this critical Court
of Appeals decision, discussions on the legitimate and constitu-
tional role of the legislature in the rule promulgation system can
move beyond scholarly debate and intellectual trivia. The Court
of Appeals ruling should properly be viewed as the impetus for a
rational, nonpartisan, and systematic review of the legislative re-
view procedures in other states and their application to the
unique history and needs of Michigan. With such procedures in
place, we as a state can get off the collective 50-year roller coaster
of legislative encroachment followed by judicial and attorney-
general-ordered retraction in the system of legislative review of
executive branch administrative rules.

_____________________
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Where did you first learn of this year's seminar? Check only one:      ❒ Michigan Bar Journal:   ❒ SBM Committee Newsletter;
❒ MICH-ellaneous Matters;  ❒ SBM Web Site;  ❒ Received SBM Letter;  ❒ Other, please specify.

Please Print

P Number ________________

Name____________________________________________

Address_________________________________________

_________________________________________________________________

City_____________________________________________

State, Zip________________________________________

Phone   (________)________________________________

1998 Judicial Elections Seminar
The State Bar of Michigan will be holding a seminar in two locations on the laws and ethics rules affecting
judicial campaigns. Its purpose will be to educate judicial candidates for the 1998 judicial election.

Dates: Wednesday, October 8, 1997 (Lansing)  —  Tuesday, October 28, 1997 (Detroit)
Time: 1:00 p.m. to 4:30 p.m.

Location: October 8, 1997, State Bar of Michigan, Michael Franck Bldg., Room 1, Lansing, MI.

October 28, 1997, Law Office of Butzel Long, 150 W. Jefferson, #900, Detroit, MI.

Tuition: $120 per attendee

Materials: PC-Ethix, Becoming A Judge: Ethics and Campaign Practices, and Handouts

Attendees: Incumbent judges facing re-election, lawyers seeking judicial office, members of the news media
who cover judicial elections.

Faculty & Program AgendaFaculty & Program AgendaFaculty & Program AgendaFaculty & Program AgendaFaculty & Program Agenda
1:00 - 1:30 p.m. Registration

1:30 - 1:35 p.m. Welcome

1:35 - 2:30 p.m. Evelyn Quiroga, Disclosure Division Analyst, Bureau of Elections
Topics: Filing for Candidacy, Campaign Reports, Proper Contributions

2:30 - 3:15 p.m. Keefe Brooks, Chairperson Standing Committee on Professional & Judicial Ethics
Topics: Campaign Timing, Management of Campaign Funds, Advertisements & Debates

3:15 - 3:30 p.m. Break

3:30 - 4:00 p.m. Hon. Susan Moiseev, Subcommittee on Professional Ethics; and
Topics: Campaign Complaints, Winding-Up Your Law Practice, Divestiture

4:00 - 4:30 p.m. Questions & Answers

1998 Judicial Elections Seminar Registration Form1998 Judicial Elections Seminar Registration Form1998 Judicial Elections Seminar Registration Form1998 Judicial Elections Seminar Registration Form1998 Judicial Elections Seminar Registration Form
Return to:       Membership Services • Michael Franck Bldg. • 306 Townsend St.• Lansing, MI 48933-2083

For More Information (517) 346-6316
            Registration Fee: $120              (Seating is Limited) Registration Deadline is September 15

              (check one)
  ❒ Lansing, Oct. 8
  ❒ Detroit, Oct. 28

SBM Newsletter   6/97

❒  Enclosed is check #__________ for  $_______
Make Checks Payable to the State Bar of Michigan

O R

Charge my

        ❒ VISA   ❒ MasterCard
Credit Card #_______________________________

for  $_________    Expiration Date ________________

Authorized Signature for Credit Card

___________________________________________________



On May 1, 1997, the
Governor’s Office of
Regulatory Reform

launched its redesigned web
page. Features already exist-
ing will remain but will be re-
organized to increase the util-
ity of the information. Those
features include the only pub-
lic source for viewing con-
densed summaries of pro-
posed rules, the full text of
proposed rules prior to filing
with the Great Seal, and the
history of the rule as it
progresses through the pro-
mulgation process.

Improvements to the pre-
vious web page are:

n Superior graphics that utilize the very latest browser
technology to provide animation and framed win-
dows

n Logical menu selection and arrangement

n More user-friendly

n “Latest Changes” feature aids industry and the pub-
lic in tracking new proposed rules, increments in the
promulgation process, filing dates, and public hear-
ing notices that are updated biweekly.

n Inclusion of Regulatory Impact Statements (RIS) to
the corresponding rules prior to public hearing.

The goal of this new page is to expand public awareness
of the office, solicit more comments and inquiries, facilitate
rapid responses from staff, and provide e-mail communica-
tion that is unintrusive and instantaneous.

We will also be reporting the effects of reform initiatives
in terms everyone can understand—dollars and cents. By pub-
lishing the Regulatory Impact Statements, the entire world
will be able to see how much money each new proposed
regulation will impose, and how much money each rescission
will save.

The Governor’s Office of Regulatory Reform has always
prided itself on maintaining an open and accessible forum for
public input on its regulatory policies. With the aid of the
information highway, Michigan will be among the first of all
50 states to bring government back to the people.

—Eric DeGroat

http://www.migov.state.mi.us/rules/orr

At the Administrative Law Section Meeting on June 10,
1997, we discussed the potential for a significant reduction
in administrative law judges due to the proposed
privatization of hearing officer functions by various state
agencies, including the Family Independence Agency. That
reduction might have an impact on work quality and deci-
sional independence. We decided to work with the Oak-
land County Bar Association, which has a project in this
area.

We discussed several bills and recently-passed laws.
1996 PA 553 amends the Freedom of Information Act to
exempt information requested by a person who is suing the
agency in a civil action. A recent Insurance Bureau bulletin
prevents employees from releasing copyrighted insurance
rate and form filings.

We discussed proposed amendments to the Adminis-
trative Procedures Act. Several section members partici-
pated in the June 9, 1997 hearing convened by the Michi-
gan Law Revision Commission. The section committee,
chaired by Diane Royal, (517) 321-7722, plans to develop a
set of comments on the proposed draft well in advance of
our next meeting.

The next meeting of the section will be at

8:00 am, September 18, 1997 at
State Bar Annual Conference in Detroit.

ADMINISTRATIVE  LAW  SECTION
 MEETING NOTES
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