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Thank you, Jack!

I wanted to start off this column by asking you to join me in a round of applause for Ad-
ministrative Law Journal co-editor Jack Dempsey, who will be stepping down from his duties 
after five years.  During this time, he assisted me and the Newsletter Committee in reviving 
this then defunct newsletter with scholarship, humor and innovation.  Thank you so much for 
your ideas, insights and hard work!

Tax Tribunal Luncheon

Kimball R. Smith III, chair of the Michigan Tax Tribunal, addressed an audience of 100 
attorneys and assessors at the Kellogg Center on December 16, 2011.  He answered questions 
and shared with us the recent changes in staffing and composition at the Tribunal, introducing 
us to the new tribunal members in attendance at the event—Paul McCord and Preeti Gadola.  
He also updated us on the progress of the Tribunal in clearing up its prior backlog of cases us-
ing newly implemented production standards.  Thank you to Chair-Elect Jon Christinidis for 
planning the event and to the Taxation and Public Corporation sections for co-sponsoring it.  
Any section members or attendees interested in obtaining a copy of Chair Smith’s Powerpoint 
presentation, please e-mail me at breitmeyerk@michigan.gov.

Upcoming Events

On May 23, 2012, the section is hosting the popular luncheon with the Michigan Public 
Service Commission, including commissioners and staff, at The University Club.  Attorney 
Valerie J.M. Brader, senior strategy advisor to the Governor’s Office and former energy policy 
officer for the Michigan Economic Development Corporation, will be the featured speaker.  
Ms. Brader is a dynamic and engaging speaker, so you will not want to miss this event.  Reg-
istration information will be distributed to members of this and the Young Lawyers Section in 
March.  Both sections will receive the discounted registration rate.
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Publications Committee

Christine Mason Soneral
csoneral@Itctransco.com

Gary P. Gordon
ggordon@dykema.com

Jennifer L. Copland
jennifer_copland@yahoo.com



2

Administrative Law Journal Spring 2012

2011-2012
Section Council 

Chair
Kimberly A. Breitmeyer

Michigan Dept of Licensing and 
Regulatory Affairs

PO Box 30018
Lansing, MI 48909-7518

P: (517) 241-9424
F: (517) 241-9296

E: breitmeyerk@michigan.gov

Chair-Elect
Jon P. Christinidis, Detroit

Secretary
Michael F. Matheson, Lansing

Treasurer
Michael S. Ashton, Lansing

Ex Officio
Richard A. Patterson

Term Expires 2012
Richard J. Aaron, Lansing
Jon P. Christinidis, Detroit

Timothy J. Lundgren, 
Grand Rapids

Michael F. Matheson, Lansing

Term Expires 2013
Kimberly A. Breitmeyer, Lansing

Mark J. Burzych, Okemos
Gary P. Gordon, Lansing
Christopher L. LaGrand, 

Lansing

Term Expires 2014
Michael S. Ashton, Lansing
J. Patrick Howe, Royal Oak

Christine Mason Soneral, Novi
Michael J. Watza, Detroit

Commissioner Liaison
Stephen J. Gobbo, Lansing

The Administrative Law Journal is 
published by the Administrative Law 
Section of the State Bar of Michigan, 

306 Townsend Street, Lansing, 
Michigan 48933-2012. Send proposed 
articles to Gary Gordon, at this email 

address: ggordon@dykema.com

The views expressed in this 
publication do not necessarily reflect 

those of the Administrative Law 
Section of the State Bar of Michigan. 

Publication of an author’s material 
does not constitute an endorsement 

of the views expressed.

Our Energy Committee is also working on an exciting event involving the MSU Energy 
Transition Plan.  We will keep you posted.

Law Student Writing Competition

The section will again host a law student writing competition on a topic related to feder-
al or state administrative law.  Our Newsletter Committee and student liaison, Kelly Houk, 
will be contacting each Michigan law school in the coming weeks to ask them to publicize 
the competition, which could award a $500 stipend to up to two students with winning 
article ideas.  The applications and ideas are due June 4, 2012.  Please contact council and 
Newsletter Committee members Christine Mason Soneral (csoneral@itctransco.com) or Gary 
Gordon (ggordon@dykema.com) for additional information.

Chair’s Column
Continued from page 1

In the event an unobservant member of the State Bar of Michigan were to regard admin-
istrative law as unimportant and unworthy of front-page coverage, a landmark action on 
November 30, 2011, should lay such misapprehension to rest.  On that day, eleven months 
after taking office, Governor Rick Snyder issued the first veto message of his tenure.  Of all 
things, the vetoed bill sought to amend the Administrative Procedures Act.  The event bears 
a close look.

The occasion for the governor’s first act to disapprove legislation in the 2011-2012 ses-
sion was a simple piece of legislation, HB 4326.  The measure consisted of fewer than a 
hundred words and, like its many companions, sought to circumscribe what its sponsors 
regarded as a regulatory apparatus in need of fetters.  HB 4326 would have limited the 
rulemaking power of state agencies by prohibiting adoption of any rule more stringent than 
applicable federal standards.1

Specifically, HB 4326 had the effect of amending section 32 of the APA, MCL 24.232,2 
through addition of two subsections:

(5) except for an emergency rule promulgated under section 48, if the federal gov-
ernment has mandated that this state promulgate rules, an agency shall not promul-
gate or adopt a rule more stringent than the applicable federally mandated standard 
unless specifically authorized by Michigan statute.

(6) except for an emergency rule promulgated under section 48, if the federal gov-
ernment has not mandated that this state promulgate rules, an agency shall not 
promulgate or adopt a rule more stringent than the applicable federal standard un-
less specifically authorized by Michigan statute.

Legislative Control of Rulemaking

By Jack Dempsey
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Parsing the language, then, we find the occasion to be one 
where the federal government has—or has not—mandated 
issuance of a rule.  In such instances, an agency could not 
adopt a rule more stringent than its federal counterpart un-
less a Michigan statute specifically authorized its promulga-
tion.  The limitation would not exist for an emergency rule.  
HB 4326 would have addressed the perceived problem where 
“agencies have exceeded their authority and have implement-
ed rules that are overly burdensome.”3

The governor’s veto message summarized the basis for his 
disapproval:

House Bill 4326 attempts to send the right mes-
sage but does so in the wrong way.  Its overly broad 
prohibition preempts necessary administrative flex-
ibility.4

The message detailed several concerns about limiting 
that flexibility, both substantive and administrative.  In the 
latter case, the governor cited the difficulty, perhaps practical 
impossibility, of identifying an applicable federal standard for 
every proposed rule.

A press report on the veto contained this description of 
the bill’s purpose:

HB 4326 was a way for lawmakers to make sure 
that any tinkering of state law through administra-
tive rule would need to go through the legislature, 
whose power to kill an administrative rule is limited 
to passing a bill that needs a governor’s sign-off.5

Such an explanation dovetails with the House Fiscal 
Agency analysis that the bill had the design of “bringing 
more accountability to the rule-making process by transfer-
ring more of the authority for establishing regulations back 
to the legislature.”6

This short article does not attempt to opine on the spe-
cific wisdom or practicality of the bill or to take a stand on 
the governor’s substantive position as expressed in the veto 
message.  Rather, its focus is on an underlying premise:  the 
legislature’s power to rein in administrative rulemaking is 
limited to enacting legislation “to kill” a rule, which requires 
gubernatorial approval and depends on the consent of the 
executive branch.

Generally speaking, a legislative body confers rulemaking 
power upon an agency charged with administration of a law 
for one or more of a number of reasons, ranging from subject 
matter that requires special expertise to where the legislature 

defers difficult policymaking to the bureaucracy.  A half-cen-
tury ago, the Michigan Supreme Court approached agency 
action with significant scrutiny:

The principle has been repeatedly recognized that 
an express grant of power to administrative offi-
cers, boards, or commissions, is subject to a strict 
interpretation.… The power and authority to be 
exercised by boards or commissions must be con-
ferred by clear and unmistakable language, since 
a doubtful power does not exist.… The extent of 
the authority of the people’s public agents is mea-
sured by the statute from which they derive their 
authority, not by their own acts and assumption 
of authority.7

It would seem, from the viewpoint of 1955, that the 
legislature is in control here.  Perhaps the subsequent expan-
sion in the size and scope of government suggests otherwise.  
Apparently, the viewpoint undergirding HB 4326 is that 
it was an essential means to transfer authority back to the 
legislature.

A number of options exist for the legislature to pursue 
if it regards regulation by administrative rule as excessive or 
undesirable.  The APA contains a legislative veto mechanism, 
under which both houses of the legislature can enact a bill 
rescinding or otherwise adjusting a rule.  The procedure does 
involve gubernatorial approval.  Once rulemaking author-
ity has been conferred on an agency, such a process would 
appear to require a meeting of the minds between the state’s 
chief executive and both houses.  Still, other avenues might 
be considered.  These can include:

1. Writing precise statutes that obviate the need for rules.  
Laws written with more particularity and containing 
limits on the exercise of bureaucratic power have other 
benefits.  They leave less discretion, provide better guar-
antees of achieving the legislative purpose, and prevent 
courts from imposing their views.

2. Conducting oversight hearings on an agency’s compli-
ance with its operating statutes.  Rather than merely de-
ferring to the agency, the legislature, through its relevant 
committees, can exercise supervisory control.

3. Exercising appropriations power to restrict rulemaking 
activity.  The power of the purse is always a legislative 
prerogative.                                                                                                             

Legislative Control
Continued from page 2
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4. Expressly rescinding rules during passage of legislation 
that modernizes or revises public policy.8

5. Withholding rulemaking authority from an agency.

The last option might seem the most challenging.  Can a 
modern legislature actually refrain from conferring rulemak-
ing authority in this ever more complex world?

The answer, most assuredly, should be “yes.”  Recent 
precedent reveals at least one instance where a department of 
Michigan government came into being without the power to 
issue rules.9  To an objection that the pace of governance re-
quires advance administrative rulemaking ability, the answer 
should be given that the operating statute can be amended to 
deal with the exigencies of the specific case.  This necessitates 
a trip back to the legislature to prove the necessity but, after 
all, rulemaking is a legislative function in the first instance.  
Perhaps it is time to return to the laboratory of statutory 
experimentation rather than rely on bureaucratic design.

As a final matter, the record is not complete without 
noting that the legislature and governor did agree in 2011 
on a number of bills from the same “package,” to use a term 
employed in the media, that restrict agency rulemaking.  
These included: 

• HB 4017,10 requiring the Department of Environ-
mental Quality to provide the legislature with an an-
nual report on sampling methods used in inspections.

• HB 404211 and HB 4043,12 requiring the DEQ to 
provide specific reasons for denial of a permit and 
to meet with permit holders prior to initiating an 
enforcement action.

• HB 4240, prohibiting (inter alia) a rule from ex-
ceeding the delegation contained in the authorizing 
statute.

• HB 4500,13 requiring state departments to regularly 
review rules to ensure they remain necessary.

• HB 4573,14 requiring an agency’s request for rule-
making include the decision record of an advisory 
committee.

Other such approaches no doubt can be employed.

A wag once charged that the bureaucracy amounts to a 
fourth branch of government and the only one not directly 

accountable to the average citizen, especially in a jurisdiction 
like Michigan, where judicial elections are the norm.  It 
remains for the legislature, the first branch created under the 
Michigan Constitution, to properly restrain the unelected 
“branch.”  After all, the very first substantive provision of 
that document15 contains this bedrock principle of our 
democratic government:

“All political power is inherent in the people.”

About the Author

Jack Dempsey is a partner in the Ann Arbor office of Dick-
inson Wright PLLC and has, since 2007, acted as an editor of 
this Journal.  With this article, his tenure in that position comes 
to a close, and he wishes to express appreciation to all those who 
assisted in Journal publication since then.

Endnotes

1 House Fiscal Agency Legislative Analysis, May 17, 2011.

2 Section 32 was later amended by HB 4240, approved on 
December 19, 2011, becoming Public Act 270. 

3 House Fiscal Agency Legislative Analysis, June 2, 2011.

4 House Journal 97, December 6, 2011, p. 2727.

5 MIRS Capitol Capsule, Thursday, December 1, 2011, “Snyder 
Vetoes Bill Restricting Administrative Rules”.

6 House Fiscal Agency Legislative Analysis, June 2, 2011.

7 Mason County Civil Research Council v Mason County, 343 
Mich 313, 326–327; 72 NW2d 292 (1955).

8 See, e.g., MCL 484.2213.

9 See 2001 PA 63, MCL 399.701 et seq.

10 Amending the Natural Resources and Environmental Protec-
tion Act, MCL 324.101 et seq.

11 Id.

12 Id.

13 Amending APA section 53, MCL 24.253.

14 Amending various sections of and adding section 45b to the 
APA.

15 Art. I, Sec. I.
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City Clerk May Not Assess Substance of a Proposed Ini-
tiative That Meets the Requirements for a Vote

In a published opinion, the Michigan Court of Appeals 
held that the circuit court abused its discretion in failing to 
order a city clerk to place an initiative on the ballot and that 
the clerk had no right to review the substance of effect of the 
initiative.  Coalition for a Safer Detroit v Detroit City Clerk, 
___ Mich App ___ (Docket No. 300516, dec’d 02-09-
12).  In Coalition for a Safer Detroit, a citizens group filed a 
petition to place a city code amendment on the ballot.  The 
amendment would decriminalize the possession of less than 
one ounce of marijuana by a person who is on private prop-
erty and 21 years old.  Under MCL 117.25 and the Detroit 
City Charter, the city clerk is required to determine whether 
the petition contains the required number of qualified signa-
tures.  If the signature requirement is met, the Charter allows 
the city council to enact the ordinance the petition proposes; 
if the council does not enact the proposed ordinance, the city 
clerk may submit the proposal to the voters.  In this case, the 
Detroit Election Commission chose not to place the pro-
posed initiative on the ballot, based on a legal opinion that 
the proposed initiative conflicted with state law.  The group 
later sued for mandamus.  

The circuit court denied mandamus, ruling the clerk 
had the discretion to determine if the proposed amendment 
was contrary to state law.  The circuit court agreed with the 
defendants’ argument that if the proposed amendment is 
contrary to state law, the clerk has no legal duty to place the 
initiative on the ballot.

The Michigan Court of Appeals reversed.  It held that 
the city clerk had no authority to consider the substance and 
effect of the initiative.  It reasoned that the group met all 
mandamus requirements, since for example once the clerk 
determined that the petition had the required number of 
signatures, the defendants had the “clear legal duty” to place 
the matter on the ballot (a ministerial act).  The Court added 
that “judicial pre-election determinations of the legality of 
ballot proposals are disfavored as undue interference with the 
legislative process.”  Id. at 7.

City Official Lacks Authority to Bind the City by Contract 
When Acting Outside Scope of the Official’s Authority 

The Michigan Court of Appeals recently upheld “the 
longstanding principle that one dealing with a municipal 

corporation through its officers must at their peril take notice 
of the authority of the particular officers to bind the corpora-
tion.”  Wolverine Engineers & Surveyors, Inc v City of Leslie, 
unpublished per curiam opinion of the Court of Appeals 
(Docket No. 299988, dec’d 11/17/11).  There, the plaintiff 
alleged the city owed it $79,000 under an engineering con-
tract entered into by the then-city manager.  The plaintiff’s 
president swore that (1) the manager represented to him that 
he was acting and instructing the plaintiff in his capacity 
as the city manager; and (2) the manager “averred” that he 
oversaw plaintiff’s work and agreed to the compensation the 
plaintiff was to be paid by the city.  

The trial court dismissed the case in favor of the city.  The 
Court of Appeals affirmed.  The Court noted first that the 
city’s charter vests the city council with contractual power 
and requires the council to authorize all contracts and the 
mayor to sign all contracts.  There were no meeting minutes 
authorizing a contract with the plaintiff, nor authorizing 
the manager to individually enter into a contract with the 
plaintiff on behalf of the council.  Therefore, the city was not 
bound because the manager acted outside his authority.    

The Court also rejected the plaintiff’s request for recovery 
in quantum meruit.  The Court agreed that the city did not 
accept the benefits of the contract, and was not aware that 
the plaintiff was even performing the work.  

A Municipal Sewer Ordinance Is Not Preempted for 
Expanding State Law Definitions 

The Court of Appeals upheld a municipality’s ability 
to adopt an ordinance that expands upon state regulations 
so long as there are no conflicts between the two schemes.  
Newell v Village of Otter Lake, unpublished per curiam 
opinion of the Court of Appeals (Docket No. 299543, dec’d 
11/15/11).  In Newell, the plaintiff landowners were assessed 
$10,475 for a sanitary sewage system district assessment.  The 
plaintiffs sought relief at the Tax Tribunal, arguing state law 
only requires them to connect to a public sewer if the public 
system is within 200 feet of their house.  The village later 
adopted an ordinance that required landowners to connect to 
the public system if a public system abuts a parcel on which a 
structure is located—with no reference to a distance limit.  
The Tax Tribunal ruled in favor of the municipality.  
The plaintiffs then paid the assessment, but since they 

State Law Decisions of Interest

By Ron Richards and Sean B. Leonard, of Foster, Swift, Collins & Smith, P.C.
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Submissions

The Administrative Law Journal welcomes unsolicited 
manuscripts, particularly those dealing with issues of law, 
government, and public policy in Michigan, and letters to the 
editor. There is no average or expected length to submissions.

Inquiries, information, suggestions, and items for publication 
can be directed to the Publications Committee. See page 1 for 
contact information.

were not connected to the sewer system did not pay the op-
eration and maintenance fee that was assessed every quarter.  
The plaintiffs then sued, arguing that  (1) the ordinance was 
preempted by MCL 333.12751(c)’s definition of “available 
public sanitary sewer system;” and (2) the village’s quarterly 
user fee violated the Headlee Amendment.  The trial court 
ruled in favor of the village.  

The Court of Appeals affirmed.  It held that the ordinance 
was not preempted by MCL 333.12751(c).  The Court 
reasoned that sewer systems are a local matter, and a munici-
pality may regulate local issues under their police powers so 
long as they are consistent with state law.  After reviewing 
all preemption factors, the Court determined that there was 
no preemption because (1) the statutory scheme anticipates 
that local governments would have powers relating to sewer 
systems; and (2) the nature and subject matter of the statute 
does not demand exclusive state regulation.

The Court then rejected the Headlee Amendment claim.  
It noted that the quarterly user fee assessment to plaintiffs’ 
land was not a tax but served a regulatory purpose (covering 
the costs of treating sewage), and was proportionate to the 
purpose.  On balance, the Court concluded that all factors 
favored a finding that the user fee was a fee, not a tax.

Public Body May Not Avoid Its FOIA Response 
Obligations Based on Criminal Discovery Options 

The Court of Appeals recently construed several FOIA 
exemptions pertaining to law enforcement records.  Seyler v 
City of Troy, unpublished per curiam opinion of the Court 
of Appeals (Docket No. 297573, dec’d 11/08/11).  In Seyler, 
the plaintiff was arrested for drunk driving by the city of Troy 
police department.  Two days after his arrest, he requested 
11 documents, 5 of which were at issue in this FOIA re-
quest:  (1) redacted police reports of arresting officers’ last 10 
drunk driving arrests; (2) the police department’s inventory, 
videotaping, and drunk driving procedures; (3) performance 
standards regarding drunk driving arrests; (4) field sobriety 
test training manuals; and (5) training record summaries, 
citizen complaints, and disciplinary reports concerning the 
arresting officer.  The police department sent a letter the fol-
lowing day denying his request in full, citing MCL 15.243(1)
(d), which exempts disclosure when provided by state statute.  
The plaintiff then sued to receive the requested information.

The city claimed that the plaintiff’s request was improper 
by “circumventing criminal discovery.”  The trial court ruled 
in favor of the city.  

The Court of Appeals affirmed in part and reversed in 
part.  The Court first held that the city was not exempt from 
responding merely because the plaintiff could have obtained 
the information through criminal discovery.  The fact that 
discovery is available as a result of pending litigation between 
the parties does not exempt a public body from comply-
ing with the public records law.  Id.  The Court noted the 
recent amendment to the exemptions in MCL 15.243(1)(v), 
which exempts records “relating to a civil action in which 
the requesting party and the public body are parties.”  But 
that exemption did not apply since the plaintiff had not been 
formally charged when he requested the information.

The Court then agreed with the city that the FOIA laws 
exempted it from disclosing the city police department’s in-
ventory, videotaping, and drunk driving procedures; perfor-
mance standards regarding drunk driving arrests; and field so-
briety training manuals.  These all fall within the exemption 
in MCL 15.243(1)(s), which “exempts public bodies from 
disclosing public records of law enforcement if such a release 
would disclose operational instructions for law enforcement 
officers or agents, or reveal the contents of staff manuals pro-
vided for law enforcement officers or agents, unless the public 
interest in disclosure outweighs the public interest in non-
disclosure.”  It also noted that there was no evidence that the 
public would benefit from the information, and so the Court 
agreed with city’s reasoning that law enforcement would be 
harmed if their techniques and procedures were disclosed to 
the public.  Id.

The Court, however, disagreed that the FOIA exempted 
the arresting officers’ training records, citizen complaints, and 
disciplinary reports.  Since that information is “informative 
of the workings of the city of Troy police department and 
whether the department is performing its core function,” the 
Court found a public benefit to their disclosure.   
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