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By Michael J. Watza, Kitch Drutchas Wagner Valitutti & Sherbrook

Chair’s Spring Note 

Brevity is the key here today.

Two items I want to make our members aware of:

1. Please come to the May 19, 2010, Luncheon where the MPSC chairman 
and staff will make themselves available to meet and greet us in casual 
surroundings at the MSU University Club. Sign up information is avail-
able at the SBM Website: http://www.michbar.org/adminlaw/news.cfm. 

2. Please look in from time to time on the developments at the FCC per-
taining to their work on the National Broadband Plan and Internet 
Freedom.  Regardless of your political or other views, this is a major 
undertaking not unlike building out the Freeway system across America 
midway through the last century.  It will affect us all for better or worse 
for years to come, so be a part of it. You can take a look at the progress 
at the FCC website here:  http://www.broadband.gov/ and here:  http://
www.openinternet.gov/. 

http://www.michbar.org/adminlaw/news.cfm
http://www.broadband.gov/
http://www.openinternet.gov/
http://www.openinternet.gov/
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On February 18, 2010, the Federal Communications Commission issued proposals 
under the Federal Administrative Procedures Act to “improve decision-making and ef-
ficiency” and “promote participation in FCC proceedings.”1 Revisions were proposed to: 
(1) rules governing Commission practice and procedure; and (2) its “ex parte” rules dealing 
with communications between stakeholders and agency decisionmakers. In issuing the two 
notices of proposed rulemaking (“NPRM”), the FCC hailed the steps “as part of its larger 
effort to reform and transform the agency into a model of excellence in government.”

The FCC’s actions raise an obvious question for Michigan administrative agencies – are 
they embarked on the same kind of process? Does Michigan law mandate or encourage such 
a program? A review of the federal body’s steps may be informative regardless of whether any 
such steps are underway in the Michigan administrative sphere.

In one of the two proceedings, FCC 10-32, the FCC’s proposals include the following 
action items:

 “Improving Case Management:

• Leverage electronic resources to expand the use of docketed proceedings and 
maximize electronic filing through the Commission’s improved Electronic 
Comment Filing System

• Delegate authority to the staff to terminate inactive dockets

• Delegate authority to the staff to serve parties to FCC proceedings 
electronically

 Streamlining Reconsideration of Agency Proceedings:

• Delegate authority to bureau and office chiefs to dismiss or deny defective or 
repetitious reconsideration petitions that do not warrant consideration by the 
full Commission

• Amend the rule which permits the Commission, on its own motion, to 
reconsider any FCC action within 30 days of public notice of that decision 
to make clear that the Commission may modify its decision, not merely set 
it aside or vacate it

 Clarifying Deadlines:

• Amend procedural rules to make clear that when an FCC rule or order 
requires action by the Commission on a weekend or holiday, the action must 
be taken by the next business day

• Adopt a default effective date for new rules when the FCC does not specify an 
effective date in the relevant rulemaking orders.”2

In the other docket, FCC 10-31, “Ex Parte NPRM,” the FCC proposed changes to its 
rules governing disclosure of communications with Commission staff and decisionmakers 
when all parties to a proceeding are not present. These changes were “designed to make the 

Federal Agency Seeks “Model 
of Excellence” Status; What of 
Michigan?

By Jack Dempsey, Administrative Law Journal Co-Editor
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Commission’s decision-
making processes more 
open, transparent, fair, and 
effective.”3

According to FCC 
Chairman Julius Genach-
owski, the agency’s goal in 
these NPRMs is to “make 
the Commission’s procedural rules more effective and fairer. 
By increasing the use of electronic filing, refining our rules 
on ex parte presentations, and making other commonsense 
changes, we intend make it easier for interested parties to 
participate in our proceedings and easier for the public to 
understand the processes we use and the reasons for our 
decisions.”4 The agency’s leader summarized the overarch-
ing principles in the two proposals as follows: “As these two 
Notices reinforce, strong procedural rules are indispensable 
to achieving openness, transparency, and timeliness in our 
substantive decisions.”5

Commissioner Michael Copps, who had served early in 
2010 as interim chairman before the appointment of Gena-
chowski, hailed the moves as fulfilling “the need to revitalize 
and reenergize the operations of the agency.” He indicated 
that they pursue the goal to “always strive to improve our 
lines of communication, enhance the level of transparency in 
our work and bring to our daily decisions the kind of open-
ness that gives true credibility to everything we do.”6

The FCC action in February was stated to be part of a 
larger attempt at reform of the agency’s processes. One means 
of that reform involves the use of modern communication 
tools, such as the internet.7 At a website called “Reboot 
FCC,”8 the agency sought discussion with the public “on 
how to transform the FCC into a model of excellence in 
government.” It further described this effort as “an overhaul 
of the way it interacts with citizens, including a complete and 
comprehensive redesign of FCC.gov and its online systems.” 
Still, the FCC indicated that internet accessibility is not the 
only means being employed. “The reform initiatives at the 
FCC expand well beyond the website redesign. The focused 
attention of these reform efforts will be citizen interaction 
and participation, usability, accessibility, and transparency 
across the agency.” A page on the website entitled “FCC 
Reform: Rules & Processes” began with these statements: “At 
the FCC we place a high priority on reforming our rules and 
practices to improve openness and efficiency. We believe that 
better procedures will improve the quality of agency decision-
making, reduce backlogs, and enhance the public’s ability to 
understand and participate in Commission proceedings.”9

The “Reboot” website describes its purpose as “your portal 
to take part in improving citizen interactions with the Federal 

Communications Commis-
sion. At Reboot, you can not 
only stay informed on what’s 
happening at the FCC but also 
get involved. Together we can 
help make the FCC a model 
of excellence in government. 
Please join the discussion.” A 

“featured discussion” item in early April 2010 was “What 
improvements to the Consumer Complaint Management 
System would you like to see?” Clicking a link took the user 
to a webpage where suggestions could be inputted, comments 
on those offerings could be made, and votes could be entered 
on the ideas.

On a page entitled “FCC Reform: Rules & Processes,”10 
three areas for public input were listed: “How can the process 
for disclosing ex parte contacts be improved? How can the 
FCC streamline its processes so as to reduce backlog? How 
could the FCC become more efficient?” Clicking each link 
took the user to the suggestions page; one idea that might 
relate to the “efficiency” subject, and which got significant 
support, was: “Require at least one FCC commissioner to be 
an engineer.” The suggestion was grounded in the possibil-
ity of achievement, for two bills in the U.S. Congress, H.R. 
480911 and S. 2881, each propose to effectuate the idea. The 
House bill would amend the Communications Act of 1934, 
47 U.S.C. 154(f )(2), by inserting “Each commissioner may 
also appoint an electrical engineer or computer scientist to 
provide the commissioner technical consultation when ap-
propriate ….” The Senate bill is a mirror image.

It bears noting that the suggestions on the webpage do 
not rise to the level of official status. The page itself notes: 
“We expect to invite public input on these and other ideas 
through a notice-and-comment process.” 

This article is not intended to be a detailed inquiry into 
how the Michigan Administrative Procedures Act might 
intersect such a “Model of Excellence” program for Michi-
gan agencies. The Act has been modernized, at least to some 
extent, to reflect the types of communications tools that the 
FCC is using in its “Model” effort. For example, 2004 Public 
Act 23 revised the APA by enacting a definition for “Notice” 
to include “a written or electronic record that informs a per-
son of past or future action of the person generating the re-
cord” and a definition for “ Record” to include “information 
that is inscribed on a paper or electronic medium” (emphasis 
added).12 It also required an agency proposing a guideline, 
rule, or rule amendment to, e.g., “electronically transmit a 
copy of the proposed rules and notice of public hearing … 
for publication in the Michigan register” by what is now the 
State Office of Administrative Hearings and Rules. It also 
amended the alternative methods for an agency to give notice 

He indicated that they pursue the goal 
to “always strive to improve our lines 
of communication, enhance the level of 
transparency in our work and bring to our 
daily decisions the kind of openness that 
gives true credibility to everything we do.”
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to the public, besides the requirement of newspaper publica-
tion, to include “posting on the agency’s website.” 

The Act does not appear to mandate the availability of all 
agency actions via internet accessibility.13 Sections 24 (guide-
lines) and Section 41 (rules) have been amended to require 
electronic provisioning to “each person who requested the 
agency in writing or electronically for advance notice of pro-
posed action that may affect the person.” An open question 
is whether the requirement in Section 42(1) to “publish the 
[rulemaking] notice … in at least 3 newspapers of general 
circulation in different parts of the state, 1 of which shall be 
in the Upper Peninsula”, might include publication on the 
newspaper’s webpage version, either where the media outlet 
has ceased printing operations or as a means of satisfying the 
requirement where it still is issuing a printed edition.

Of the nine bills pending in the Michigan Legislature 
in early April 2010 that would amend the APA rulemaking 
provisions, none appear to require the robust use of elec-
tronic, website, and internet communications tools that the 
FCC is seeking to employ in its “Model” process. Senate Bill 
13, as passed that house on June 17, 2009, would amend 
the requirements for accessibility of the “regulatory impact 
statement” for proposed rules to include: “the agency shall 
publish the regulatory impact statement on its website at 
least 10 days before the date of the public hearing.” Other 
potential or real agency actions are still exempted from this 
requirement by the bill’s text.

Might the current version of a model APA contain such 
language? According to internet research, the National 
Conference of Commissioners on Uniform State Laws (NC-
CUSL), the state-supported organization that drafts and 
circulates uniform laws that states can use as models for their 
statutes,14 “is undertaking another revision that has been in 
the drafting process since 2004.” The source indicates:

The new version, developed with the participation 
of the American Bar Association (ABA), will address 
significant changes like the emergence of the Inter-
net as an efficient and low-cost method for commu-
nicating with the public. The revision will also ad-
dress changes in agency rulemaking and an interest 
in legislative oversight, as well as the large number 
of judicial decisions on federal and state administra-
tive procedure. The NCCUSL expects to adopt the 
latest model act revision in July 2010.

A review of the February 2010 draft15 reflects an intent 
to increase the availability of information via the internet.16 
One of the explanatory comments states:

The arrival of the Internet and electronic informa-
tion transfer, which occurred after the last revision 

of the Model State Administrative Procedure Act, 
has revolutionized communication. It has made 
available rapid, efficient and low cost communica-
tion and information transfer. Many states as well 
as the federal agencies have found that it is an ideal 
medium for communication between agencies and 
the public, especially in connection with rulemak-
ing. Since the last Model Administrative Procedure 
Act was written, many states have adopted various 
types of statutes that permit agencies to use elec-
tronic technology to communicate with the public. 
The agencies have found this technology particu-
larly useful in connection with rulemaking.17

The forthcoming “model” act may provide guidance for 
modeling excellence in the Michigan administrative sphere.

Endnotes

1  Federal Communications Commission, News Release: FCC 
Proposes Rule Changes to Improve Decision-Making and Efficiency, 
Promote Participation in FCC Proceedings, issued February 18, 
2010, <http://hraunfoss.fcc.gov/edocs_public/attachmatch/
DOC-296364A1.pdf > (accessed May 7, 2010).

2  Id.

3  Id.

4  Federal Communications Commission, Statement of Chair-
man Julius Genachowski Re: Review of the Commission’s Rules of 
Practice and Procedure, Rules of Organization and Ex Parte Rules, 
<http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-
296364A2.pdf> (accessed May 7, 2010).

5  Id.

6  Federal Communications Commission, Statement of Com-
missioner Michael J. Copps Re: Amendment of Commissions Ex 
Parte Rules and Other Procedural Rules, GC Docket No. 10-31; 
Amendment of Certain of the Commission’s Part 1 Rules of Practice 
and Procedure and Part 0 Rules of Commission Organization, GC 
Docket No. 10-32 <http://hraunfoss.fcc.gov/edocs_public/at-
tachmatch/DOC-296364A3.pdf> (accessed May 7, 2010).

7  One might expect, of course, that the Nation’s communica-
tions regulatory agency would employ up-to-date communica-
tions tools and technology.

8  Federal Communications Commission <http://reboot.fcc.
gov/> (accessed May 7, 2010).

9  Austin Schlick, Federal Communications Commission, FCC 
Reform: Rules and Processes <http://reboot.fcc.gov/reform/rules-
processes> (accessed May 7, 2010).

10  Id.

11  The bill’s title is “FCC Commissioners’ Technical Resource 
Enhancement Act.”

12  “Electronic” is not defined in the Act.

http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-296364A1.pdf
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-296364A1.pdf
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-296364A2.pdf
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-296364A2.pdf
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-296364A3.pdf
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-296364A3.pdf
http://reboot.fcc.gov/
http://reboot.fcc.gov/
http://reboot.fcc.gov/reform/rules-processes
http://reboot.fcc.gov/reform/rules-processes
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13  Public Act 247 of 2006 
amended APA Section 46 
to require the provision of 
rules via electronic means 
between various State enti-
ties. See MCL 24.246(1) 
and MCL 24.249(1)(a)-
(b).

14  According to this source, 
Mary M. Janicki, Connect-
icut General Assembly Of-
fice of Legislative Research, 
Model State Administrative 
Procedures Act <http://
www.cga.ct.gov/2009/
rpt/2009-R-0209.htm> 
(accessed May 7, 2010), 
“[i]n 1946, it developed the 
first version of an admin-
istrative procedure act and 
has revised it twice since 
then, in 1961 and 1981.” 
This is corroborated by the 
source cited in n. xv, infra.

15  National Conference of 
Commissioners of Uniform 
State Laws, Revised Model 
State Administrative Proce-
dures Act <http://www.law.
upenn.edu/bll/archives/
ulc/msapa/2010feb25%20
meeting%20draft.htm> 
(accessed May 7, 2010).

16  It also, for example, 
contains a definition 
for “electronic” to mean 
“relating to technology 
having electrical, digital, 
magnetic, wireless, optical, 
electromagnetic, or similar 
capabilities.”

17  See “Comment” found 
after “[Article] 2, Public 
Access to Agency Law 
and Policy, Section 201. 
Publication, Compila-
tion, Indexing, and Public 
Inspection of Rulemaking 
Documents; Orders.” in 
source cited in n. xv, supra.

Do not miss the perfect opportunity to help shape state legal policy, expand or develop 
leadership skills, organize professional events, contribute to the Administrative Law Journal, 
and to learn more about the practice of Administrative Law from legal practitioners and deci-
sion makers alike. Administrative Law Section Chair-Elect Richard A. Patterson is currently 
accepting nominations for Administrative Law Section council members for 2010-2011. 
There are a total of 12 council members plus one ex-officio member. All council members 
must be members of the Administrative Law Section. There are four vacancies for three-year 
terms expiring in 2013. You may submit your nominations to Mr. Patterson by contacting 
him at the State Office of Administrative Hearings & Rules, 525 W. Allegan Street, P.O. Box 
30473, Lansing, MI 48909; Phone: (517) 335-4226; Fax: (517) 335-5420; e-mail: pattersr@
michigan.gov. Council member elections will take place at the Administrative Law Section’s 
Business Meeting during the State Bar of Michigan’s Annual Meeting at the Amway Grand 
Plaza Hotel/DeVos Place in Grand Rapids between September 29 and October 1, 2010. The 
exact date and time will be announced at a later date.

Nominations Needed for 2010-2011
Administrative Law Section Council 
Members

Benjamin L. Hooks, the first African-American appointee to the Federal Communica-
tions Commission, died on April 15, 2010.  After his service on the FCC from 1972 to 1977, 
Hooks became executive director of the National Association for the Advancement of Colored 
People, a post he held from 1976 until 1992.

“The nation lost a great leader today,” FCC Chairman Julius Genachowki said in a state-
ment, “a fierce advocate for minority broadcast ownership and increasing minority employ-
ment in the broadcast industry.  His historic appointment as the first African-American Com-
missioner forever changed the FCC, reminding us of our mission to promote the interests of 
all Americans.”  He received the Presidential Medal of Freedom from President George W. 
Bush in November 2007.

Born on January 31, 1925, Hooks was ordained as a Baptist minister in 1956 and, for a 
30-year period from 1964-1994, served as pastor at the Greater New Mount Moriah Baptist 
Church on Detroit’s east side.  On April 19, 2010, his remains lay in state at the church.  He 
was buried in his native Tennessee.

Hooks earned his undergraduate degree from Howard University in Washington, D.C. 
and his law degree from DePaul University in Chicago, Illinois.

In Memoriam—Benjamin Lawson Hooks
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ADMINISTRATIVE LAW SECTION

Luncheon with the 
Michigan Public Service Commissioners

Wednesday, May 19, 2010
11:30 a.m. to 1:30 p.m.

The University Club of MSU
3435 Forest Road, Lansing MI 48909-7157

Honored Guests: 
MPSC Commissioners and SOAHR Administrative Law Judges

P #:  ______________________

Name: _______________________________________________

Your Firm/Organization: __________________________________

Address: _____________________________________________

City:_______________________ State: _______Zip:  __________

Telephone: ( _____ ) ________________ ______________ ______

Enclosed is check # __________________   for $___________

Please make check payable to: State Bar of Michigan

Please bill my:

Card #:_____________________________________________

Expiration Date:_________________

Please print name as it appears on credit card: 

____________________________________________________

Authorized Signature:  ___________________________________

State Bar of Michigan    ADMINISTRATIVE LAW SECTION Registration

Mail your check, or credit card 
information, with the completed 
registration form to:
State Bar of Michigan
Attn: Seminar Registration
Michael Franck Building
306 Townsend Street
Lansing, MI 48933

Fax (ONLY if paying by credit card) 
the completed form and credit 
card information to:
Attn: Seminar Registration at (517) 
346-6365

Visa    MasterCard    for $___________

Luncheon with Michigan Public Service Commissioners
May 19, 2010

 Registrations will be taken on a fi rst-come basis.  Please register early! To help ensure an accurate 
lunch count, registrations must be received by Wednesday, May 12, 2010. 

 Members of the Antitrust Law Section are invited to register for this event separately through that 
section’s registration process for the antitrust program also being conducted on May 19, 2010 at the 
same venue.

 For more information, please contact Richard Patterson (517) 335-4226 or  pattersr@michigan.gov 

Cost:
section member ......................................................................$25

nonsection member ........................................................ $45
If you are not a Section member, join the Section and save money on this Luncheon 
as well as other Section products and services. IF YOU ARE NOT A SECTION 
MEMBER, BUT WOULD LIKE TO BE COME ONE, YOU MUST RETURN 
YOUR REIGSTRATION BY MAIL OR FAX. Th e additional $20 charge to  non-
members will apply to Section dues to join the Administrative Law Section. (Membership 
will be paid through September 30 of the current fi scal year.)  For additional information 
contact Richard Patterson (517) 335-4226 pattersr@michigan.gov.

Do not add me to the Admin Law Section

Register online at http://e.michbar.org

Lunch Option:
Broiled Salmon   Vegetarian Pastry Puff 

Cancellations: Fees are to cover the cost of the luncheon will not 
be subject to refund.

Section Lun-
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Michigan Supreme Court Hears Oral Arguments 
on Administrative Rules Banning Insurance Credit 
Scoring

By  Kim Breitmeyer, Administrative Law Journal Co-Editor

On October 7, 2009, the Supreme Court heard oral 
arguments in the matter of Ins Institute of Michigan et al v 
Comm’r, Office of Financial & Ins Services, Case Nos. 137400 
and 137407.  The main issue on appeal is the legality of the 
Office of Financial & Insurance Service’s (“OFIS’s”)1 2005 
administrative rules2 prohibiting insurers from their widely-
used practice of discounting auto and home insurance premi-
ums based upon a consumer’s insurance credit score.  Sub-
stantively, the rules are grounded in the agency’s finding that 
the discounts are unfairly discriminatory and not based upon 
reductions in losses. However, other questions posed by this 
case could have far reaching impacts on the judicial review 
procedures applicable to agency rule making.  Several orga-
nizations, including the Insurance & Indemnity Law Section 
of the State Bar of Michigan and the Michigan Association 
of Home Builders, weighed in against OFIS’s administrative 
rule by filing briefs amicus curiae.3 

The Supreme Court’s Order Granting Leave asked the 
parties to respond to the following questions:

(1) [W]hether, under § 64 of the Administrative 
Procedures Act, MCL 24.264, the plaintiffs were 
permitted to bring an original declaratory judgment 
action in the circuit court without having first re-
quested a declaratory ruling from the defendant; 

(2) whether § 244(1) of the Insurance Code, MCL 
500.244(1), provides the exclusive means of seeking 
judicial review of rules promulgated by the defen-
dant; 

(3) whether judicial review of the challenged admin-
istrative rules was limited to the administrative re-
cord prepared during the public hearing process, see 
§ 104(3) of the APA, MCL 24.304(3), and Michi-
gan Assoc of Home Builders v Michigan Dep’t of Labor 
and Economic Growth, 481 Mich 496 (2008); and 

(4) whether the challenged administrative rules (a) 
violated the plaintiffs’ due process rights, (b) were 
valid and enforceable under the Insurance Code, (c) 

were arbitrary and capricious, or (d) exceeded de-
fendant’s rulemaking authority.4

Factual and Procedural History

To understand why the Court posed these specific ques-
tions, a brief summary of the procedural history of this case 
is required.  In July 2004, OFIS held four public hearings on 
its proposed changes to the administrative rules governing 
insurance credit scoring.5  The proposed rules were devel-
oped in response to OFIS’s receipt of consumer complaints 
regarding the use of credit reports in determining insurance 
rates and discounts and its own research concluding that, “no 
insurer and or entity conducting studies of credit scoring for 
insurers has yet to present any data even suggesting, much 
less proving, that the use of insurance credit scoring results in 
a reduction in losses.”6  An unprecedented number of people 
submitted either written or oral opinions regarding the pro-
posed rules during the rule making hearings.  OFIS formally 
adopted the rule set on January 18, 2005.  Subsequently, the 
state legislature’s Joint Committee on Administrative Rules 
challenged the rules as exceeding the scope of the agency’s 
authority, being in conflict with the underlying Insurance 
Code and as arbitrary and capricious, but the challenge did 
not result in legislative action.

In March 2005, several insurance industry groups filed 
a complaint in Barry County Circuit Court for declaratory 
and injunctive relief challenging the legality of the new rules.  
In April 2005, the Circuit Court sided with the insurance 
industry, granting its motion to permanently enjoin OFIS 
from enforcing the administrative rules, and declining to 
review the administrative record of OFIS’s public hearings.7  
The Circuit Court limited its decision to the scope of OFIS’s 
rulemaking authority, finding the rules “illegal, invalid and 
unenforceable.”

In May 2005, OFIS appealed the circuit court ruling to 
the Court of Appeals, arguing that the circuit court erred in 
accepting the insurance industry’s claim for declaratory relief 
and in failing to consider the administrative record, and that 
the Court of Appeals should reverse the circuit court’s de-
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termination that the rules were invalid.  In support of those 
arguments, OFIS cited sections 101 and 104 of the Michi-
gan Administrative Procedures Act that require an aggrieved 
party to first request a declaratory ruling from the agency 
before seeking judicial review, and that any judicial review is 
confined to the administrative record.8  

On August 21, 2008, the Court of Appeals reversed 
and vacated the circuit court ruling in part for its failure to 
confine its decision to the administrative record (lifting its 
injunction) and remanded the case for proceedings consistent 
with its opinion.  In October 2008, both parties applied for 
leave to appeal the Court of Appeals’ opinion, which auto-
matically reinstated the injunction.  On May 7, 2009, the 
Supreme Court granted both applications.9

In February 2009, the OFIR’s Commissioner commenced 
27 company-specific administrative contested cases chal-
lenging new rate filings based on credit scoring that OFIR 
argued did not rely upon the enjoined set of rules.  The 
Commissioner disapproved some rates, because the discount 
factor was not among those expressly allowed under MCL 
500.2111 and did not fit the exception in MCL 500.2110a, 
because the plan did not lead to a reduction in losses.

In response to an insurance industry motion, the Circuit 
Court issued a second order on April 10, 2009, further en-
joining the Commissioner from “challenging or denying rate 
filings on the basis that the rate filing uses insurance scores 
as a rating factor.”  The Commissioner directly appealed this 
order to the Court of Appeals, and by stipulation of the par-
ties, the Court of Appeals held the case in abeyance pending 
the resolution of the related Supreme Court case.  

The Opposing Public Policy Arguments10

The insurance industry generally argues that the use of 
credit reports to determine insurance scores is not “unfairly 
discriminatory” towards the poor or based on discriminatory 
data, because the scores and data reflect “reasonably antici-
pated reductions in losses or expenses” and “promote the 
availability and affordability of insurance.”  More specifically, 
the insurance industry argues that credit reports are largely 
reliable, as evidenced by the fact that the state banking and 
finance industries also use credit reports.  And if reporting er-
rors that actually affect an insurance risk assessment decision 
are identified by a consumer through his request for a free 
credit report and corrected, the insurer will reconsider its rate 
decision.  

Also, they argue, actuarial data demonstrates a direct cor-
relation between insurance scores and risk of loss.  The insur-
ance industry cites independent studies showing that poor 
credit history statistically correlates with a person’s likelihood 
to incur losses.  The insurance industry further argues that 

attracting and retaining more lower-risk customers through 
the use of insurance score discounts reduces an insurance 
company’s losses and expenses.  Banning the use of credit 
scores would result in the elimination of discounts and a 
major restructuring of how an insurer determines rates.  They 
assert that the ban will increase the rates of more than 50% 
of its customers and result in fewer national insurers deciding 
to compete in the Michigan market.

Insurers further argue that credit report data is not easily 
manipulated and is applied without regard to gender, ethnic-
ity or zip code.  Information submitted by the insurers also 
attempts to demonstrate no disparate impact of the practice 
based on race or income.  

By contrast, OFIR’s Commissioner takes issue with the 
insurance industry’s use of credit scoring, given the Com-
missioner’s statutory mandate “to provide for the continued 
availability and affordability of automobile and homeowners 
insurance in this state, and to facilitate the purchase of that 
insurance by all residents of this state at fair and reasonable 
rates.”11  He argues that the Legislature, through Chapter 
21 of the Insurance Code, already made the public policy 
decision to prohibit certain rating factors, including credit 
scoring, gender and marital status, regardless of their actu-
arial soundness.  Eliminating credit scoring discounts would 
spread the costs of premiums across all insured consumers, 
instead of placing the highest burden on the people who 
can least afford it.  Perhaps most importantly, the whole 
rule-making process under the Michigan Administrative 
Procedures Act would be rendered nugatory if those dissatis-
fied with rules can simply start anew in the Circuit Courts, 
without even considering the information relied upon by the 
agency in the record.”

The Commissioner determined as part of the administra-
tive record that credit reports are notoriously unreliable due 
to how the information is collected, and that credit reports 
often contain errors that result in an inaccurate insurance risk 
assessment.  A Consumer Reports study found “serious errors” 
in 30% of such reports.  The Commissioner also cites a lack 
of evidence that the use of credit scoring actually correlates 
with reasonably anticipated reductions in losses or expenses 
that qualify as a “permissible discount plan.”  He further 
points out that insurers do not provide consumers a copy of 
the credit report used or the factors used to determine the 
rate and often fail to comply with federal requirements to 
provide consumers with notices of adverse actions based on 
credit history.  

The Commissioner cites studies demonstrating disparate 
impact on young, old, low-income and minority consum-
ers as a result of credit scoring insurance practices.  He 
acknowledges that the costs of banning this practice would 
be spread across all insured customers with the premiums for 
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those with better credit going up and the premiums for those 
with worse credit going down.  However, he argues that this 
results in no net change to the overall premiums collected by 
the insurance companies.  In fact, the Commissioner argues, 
the entire administrative record lacks “any evidence that the 
use of insurance scores correlates to a reduction in overall 
losses or expenses.”  Finally, the Commissioner questions the 
conclusion that a high correlation exists between low credit 
scores and higher propensity for insurance loss based on the 
administrative record criticizing the validity of insurance 
industry studies.

Court of Appeals:  Insurance Industry Appropriately 
Challenged the Rules, but Circuit Court Should Confine 
its Review to Administrative Record

In resolving the question of whether the declaratory rul-
ing provisions of section 64 of Ch. 3 of the APA exclusively 
govern the procedure for challenging the administrative rules 
at issue, Presiding Judge Helene N. White of the Court of 
Appeals wrote:

MCL 500.244(1) does not provide an exclusive 
remedy or procedure for challenging the validity or 
legality of a rule.  Rather, it provides that a person 
aggrieved by an action or decision, or even rule, of 
the insurance commissioner may seek judicial re-
view under chapter 6 of the APA.  It does not fol-
low that a person may not seek a declaration that a 
rule is invalid under chapter 3 of the APA where the 
underlying statute otherwise incorporates the provi-
sions of chapter 3, as does the Insurance Code. . . If 
they are not yet aggrieved, any challenge they have 
is not ripe for a petition for review under chapter 6 
of the APA, and must be pursued as an action for a 
declaratory judgment under § 64 of chapter 3 of the 
APA.12  This is consistent with both the Insurance 
Code and the APA.13

Judge White determined that the insurance industry was 
not yet aggrieved by the rules, since the rules did not yet 
apply to the insurers, so a request for declaratory ruling was 
more appropriate than a petition for review.14  

However, the Court of Appeals agreed with OFIR that 
the circuit court should have confined its review to the 
administrative record, pursuant to Chapter 6 the APA.15  The 
Court reasoned that article 6, section 2816 of the Michigan 
Constitution applied, because no contested case was re-
quired.  The Court also cited Michigan Ass’n of Home Builders 
v Dept of Labor & Economic Growth, 481 Mich 496, 498; 
750 NW2d 593 (2008) for its holding that, “judicial review 
of an administrative rule, which by definition constitutes a 

non-contested case, is limited to the administrative record 
and that the administrative record may not be expanded by a 
remand to the administrative agency.”  That case concerned 
a challenge to the agency’s authority to revise the Michigan 
Uniform Energy Code and the agency’s motion in limine to 
exclude home builder association witness testimony that was 
not part of the administrative record.

In reversing and vacating the circuit court ruling in part, 
the Court reminded the parties of the insurer’s ability to file a 
contested case proceeding challenging the legality of the rules 
as an aggrieved party in defense of their new rate filings.17  
Each judge filed a separate opinion with two judges partially 
concurring and partially dissenting on different grounds.  
The Court declined to decide whether OFIR’s actions in 
promulgating the rules at issue were legal.  That is one of the 
questions remaining before the Supreme Court.

Watch for a report on the Supreme Court’s Opinion upon its 
issuance in a later edition of the Administrative Law Journal.

Endnotes

1  The Office of Financial & Insurance Service was renamed the 
“Office of Financial & Insurance Regulation,” or “OFIR,” effec-
tive April 7, 2008.

2  See 2005 AACS, R 500.2151-2155.

3  All briefs on appeal in this case can be found at:  Michigan 
Supreme Court, Schedule of Oral Argument 2009-2010 Ses-
sion, <http://courts.michigan.gov/supremecourt/Clerk/10-
09/137400-137407/137400-Index.html> (accessed November 
2, 2009).

4  See Ins Institute of Michigan et al v Comm’r, Financial & Ins 
Services, 483 Mich 1000; 764 NW2d 571 (May 7, 2009).

5  Note that, at the time of rule promulgation, Linda Watters 
served as the Commissioner of OFIS.  Ken Ross is the current 
Commissioner of OFIR.

6  See Ins Institute of Michigan et al v Comm’r, Financial & Ins 
Services, 280 Mich App 333, 337, n 1; 761 NW2d 183 (2008).

7  See id at 342.

8  See id at 343.  MCL 24.301 provides the following:

 When a person has exhausted all administrative remedies 
available within an agency, and is aggrieved by a final decision 
or order in a contested case, whether such decision or order is 
affirmative or negative in form, the decision or order is subject 
to direct review by the courts as provided by law. Exhaustion of 
administrative remedies does not require the filing of a mo-
tion or application for rehearing or reconsideration unless the 
agency rules require the filing before judicial review is sought. A 
preliminary, procedural or intermediate agency action or ruling 

http://courts.michigan.gov/supremecourt/Clerk/10-09/137400-137407/137400-Index.html
http://courts.michigan.gov/supremecourt/Clerk/10-09/137400-137407/137400-Index.html
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is not immediately reviewable, except that the court may grant 
leave for review of such action if review of the agency’s final 
decision or order would not provide an adequate remedy.

  

 MCL 24.304 provides:

(1) A petition shall be filed in the court within 60 days after 
the date of mailing notice of the final decision or order 
of the agency, or if a rehearing before the agency is timely 
requested, within 60 days after delivery or mailing notice 
of the decision or order thereon. The filing of the petition 
does not stay enforcement of the agency action but the 
agency may grant, or the court may order, a stay upon ap-
propriate terms.

(2) Within 60 days after service of the petition, or within such 
further time as the court allows, the agency shall transmit 
to the court the original or certified copy of the entire 
record of the proceedings, unless parties to the proceedings 
for judicial review stipulate that the record be shortened. 
A party unreasonably refusing to so stipulate may be taxed 
by the court for the additional costs. The court may permit 
subsequent corrections to the record.

(3) The review shall be conducted by the court without a jury 
and shall be confined to the record. In a case of alleged ir-
regularity in procedure before the agency, not shown in the 
record, proof thereof may be taken by the court. The court, 
on request, shall hear oral arguments and receive written 
briefs.

9  See Ins Institute of Michigan v Comm’r, Office of Financial & 
Ins Services, 483 Mich 1000; 764 NW2d 571 (2009).

10  All public policy arguments were taken from the par-
ties’ briefs on appeal found at:  Michigan Supreme Court, 
Schedule of Oral Argument 2009-2010 Session, <http://
courts.michigan.gov/supremecourt/Clerk/10-09/137400-
137407/137400-Index.html> (accessed November 2, 
2009).  See also DELEG’s Agency Report to the Joint Com-
mittee on Administrative Rules, dated October 1, 2004, 
<http://www.michigan.gov/documents/JCAR_Agency_Re-
port_10-01-04_113192_7.pdf> (accessed February 4, 
2010).

11  See preamble to the Insurance Code, PA 145 of 1979, MCL 
500.100 et seq.

12  MCL 24.264 provides the following:

 Unless an exclusive procedure or remedy is provided by a statute 
governing the agency, the validity or applicability of a rule may 
be determined in an action for declaratory judgment when the 
court finds that the rule or its threatened application interferes 
with or impairs, or imminently threatens to interfere with or 
impair, the legal rights or privileges of the plaintiff.  The action 
shall be filed in the circuit court of the county where the plain-
tiff resides or has his principal place of business in this state or 
in the circuit court for Ingham County.  The agency shall be 
made a party to the action.  An action for declaratory judgment 
may not be commenced under this section unless the plaintiff 
has first requested the agency for a declaratory ruling and the 
agency has denied the request or failed to act upon it expedi-
tiously.  This section shall not be construed to prohibit the 
determination of the validity or applicability of the rule in any 
other action or proceeding in which its invalidity or inapplica-
bility is asserted.

13  See Ins Institute of Michigan v Comm’r, Office of Financial & Ins 
Services, 280 Mich App 333, supra at 351.

14  Judge Kirsten F. Kelly did not reach the merits of the circuit 
court’s decision, and Judge Brian K. Zahra concluded that 
the circuit court correctly concluded that the Commissioner 
exceeded her rulemaking authority.  See id at 357.

15  See id at 352.

16  Michigan Constitution, article 6, section 28 provides, in perti-
nent part:

 All final decisions, findings, rulings and orders of any admin-
istrative officer or agency existing under the constitution or by 
law, which are judicial or quasi-judicial and affect private rights 
or licenses, shall be subject to direct review by the courts as 
provided by law.  This review shall include, as a minimum, the 
determination whether such final decisions, findings, rulings 
and orders are authorized by law; and, in cases in which a hear-
ing is required, whether the same are supported by competent, 
material and substantial evidence on the whole record.

17  See Ins Institute of Michigan, supra  at 365.

http://courts.michigan.gov/supremecourt/Clerk/10-09/137400-137407/137400-Index.html
http://courts.michigan.gov/supremecourt/Clerk/10-09/137400-137407/137400-Index.html
http://courts.michigan.gov/supremecourt/Clerk/10-09/137400-137407/137400-Index.html
http://www.michigan.gov/documents/JCAR_Agency_Report_10-01-04_113192_7.pdf
http://www.michigan.gov/documents/JCAR_Agency_Report_10-01-04_113192_7.pdf
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2009-2010 Pending 
Administrative Law 
Legislation
By Jon P. Christinidis

Senate Bill 435 amending Section 53 (MCL 24.253) of 
the Administrative Procedures Act, as amended by 2004 
PA 23

Under the Administrative Procedures Act, an agency must 
submit an annual regulatory plan that reviews the agency’s 
rules. This bill would add to the list of required consider-
ations during preparation of the agency’s annual regulatory 
plan and require the annual regulatory plan to be submitted 
to the State Office of Administrative Hearings and Rules 
(instead of to the State Office of Regulatory Reform).  In 
addition to the MCL 24.253 command to identify rules it 
reasonably expects to process in the next year and the manda-
tory statutory rule authority it has not exercised, the bill 
would require the agency to identify “all existing rules promul-
gated by the agency and whether those rules should be continued, 
changed, or rescinded considering the statutory and public policy 
purpose of the rules.”

In addition, the bill would add new rule review require-
ments for both the agency and the appropriate standing com-
mittees of the Senate and House four years after enactment 
for existing rules and five years after promulgation for new 
rules (and every five years thereafter). The review is intended 
to determine whether there is any increased impact on 
businesses, and must state:  (1) The continued need for the 
rules, (2) the nature of any complaints or comments received 
from the public concerning the rules, (3) the complexity of 
complying with the rules, (4) the extent to which the rules 
conflict with or duplicate similar rules or regulations adopted 
by the federal government or local units of government, (5) 
the date of the last evaluation of the rules and (6) the degree, 
if any, to which technology, economic conditions, or other 
factors have changed regulatory activity covered by the rules. 
This bill passed the Senate in June 2009 and was referred to 
the Committee on Great Lakes and Environment.

House Bill 4988 amending Section 53 (MCL 24.253) 
of the Administrative Procedures Act as amended by 
2004 PA 23

This House Bill is virtually identical to Senate Bill 435. 
It was introduced in the House in May 2009 and referred to 
the Committee on Government Operations. 

Recent Administrative 
Law Case Activity

By Ronald D. Richards Jr. and Lindsey Bosch

Introduction

Administrative case law activity in the last quarter includ-
ed three unpublished decisions from the Court of Appeals.  
Those cases are discussed below.  

The Court of Appeals decisions concerned the following:  
(a) Whether the Michigan Public Service Commission prop-
erly adopted its new telecommunications quality of service 
rules; (b) whether the Michigan Tax Tribunal has the author-
ity to dismiss a case for failure to follow a procedural rule; 
and (c) whether the Tax Tribunal has jurisdiction over tax 
appeals that concern tax laws contained outside the General 
Property Tax Act. 

Michigan Court of Appeals - Unpublished Decision 

Court Upholds Michigan Public Service Commission’s 
Quality of Service Rules 

In Re Service Quality Rules for Telecommunications Provid-
ers, unpublished per curiam opinion of the Court of Appeals, 
issued January 21, 2010 (Docket Nos. 283028 and 283117) 
upheld the Michigan Public Service Commission’s (the 
“MPSC”) telecommunications quality of service rules.  The 
dispute arose after the MPSC adopted the new rules.  Several 
providers then challenged the rules, arguing that the MPSC 
failed to properly adopt the new rules.    

The Court first rejected the providers’ argument that the 
MPSC adopted quality of service rules without consideration 
of current market conditions.  Although the MPSC did not 
explicitly discuss current market conditions, it concluded in 
its regulatory impact statement that new quality of service 
rules were needed to reflect advancements in technology and 
to reflect the increased competition in telecommunications 
services.   

Next, the Court rejected the providers’ argument that 
the MPSC lacked statutory authority to promulgate rules 
containing automatic penalties.  Since the Michigan Tele-
communications Act (MTA) required the MPSC to “estab-
lish and enforce quality standards” for telecommunications 
providers, and since the MPSC had statutory authority to 
provide for “remedies for the enforcement of the rules that 
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are consistent” with the MTA, the MPSC’s rules properly 
provided for penalties.  The Court also noted that the rules 
allow a provider to seek a waiver and exception under a wide 
variety of circumstances.

The Court also ruled that the rules’ requirement that 
providers comply with “applicable codes, including the 
national electric safety code and other state and local codes” 
was proper.  Requiring a provider to maintain its system in a 
manner that complies with all applicable codes ensures that 
the provider is able to maintain quality standards. 

 
Michigan Court of Appeals - Unpublished Decision 

Tax Tribunal Properly Dismissed a Petition on Procedural 
Grounds 

 The Court of Appeals held that the Tax Tribunal’s 
decision to dismiss a case for failure to follow procedural 
rules was proper.  Sherr v Twp of West Bloomfield, unpub-
lished per curiam opinion of the Court of Appeals, issued 
February 23, 2010 (Docket No. 290386).  In Sherr, the 
petitioners challenged tax assessments of the defendant 
township.  During the case, the Tribunal notified all 
parties that the failure to comply with a Tribunal rule or 
order could result in the entry of a default under Tribunal 
rules.  Later, the Tribunal ordered all parties to file and 
exchange valuation disclosures by a certain date or be in 
default.  The petitioners failed to heed that deadline.  The 
Tribunal entered an order of default against the petitioners, 
giving them 21 days to comply with the filing and report-
exchanging requirement and ordering them to move to set 
aside the default within 21 days.  The petitioners never filed 
a motion to set aside the default.  The Tribunal dismissed 
their petition. 

 The Court of Appeals upheld the dismissal.  The Court 
noted that the Tribunal was “clearly” acting within its 
authority when it ordered the default and dismissed the 
petition since the Tribunal’s actions were entirely within 
Tribunal rules.  Those rules put the petitioners on notice 
that dismissal would occur based on the violation of a 
Tribunal rule.  Thus, the Tribunal’s dismissal for procedural 
reasons was proper.  

Michigan Court of Appeals - Unpublished Decision 

Tax Tribunal Has Jurisdiction Over Challenges to Tax Rules 
Even if Not Included in General Property Tax Act

The Court of Appeals held that the Tax Tribunal wrongly 
determined that it lacked jurisdiction over a tax appeal that 

challenged a township’s decision to grant a tax exemption 
found in the State Housing Development Authority Act 
(the “Housing Act”).  Kasberg v Ypsilanti Twp, unpublished 
opinion of the Michigan Court of Appeals, issued March 10, 
2010 (Docket No. 287682).  In Kasberg, the plaintiff non-
profit corporation filed a Tax Tribunal case to challenge the 
defendant township’s decision that the non-profit’s prop-
erty was not exempt from tax under the Housing Act. The 
Tribunal dismissed the case, reasoning that the Tribunal had 
no jurisdiction, because the claimed exemption is a creature 
of the state’s police powers under the Housing Act and not 
under the General Property Tax Act (Tax Act).  

The Court of Appeals reversed and held that the Tribunal 
had jurisdiction over the non-profit’s tax appeal.  The Court 
explained that the Tax Act grants the Tribunal “exclusive 
and original jurisdiction” over any proceeding for direct 
review of a final decision relating to an assessment “under the 
property tax laws of this state.”  Since the non-profit’s appeal 
concerned an assessment under the state’s property tax laws 
(here, the Housing Act), the non-profit’s case fell within the 
Tax Tribunal’s jurisdiction.  As a result, the Tax Tribunal erred 
in dismissing the non-profit’s case on jurisdictional grounds.   

	

Applications for State Bar Committee 
Service Due May 15

State Bar President-Elect W. Anthony Jenkins invites 
Michigan lawyers to apply now for appointment to 
committees for the 2010-2011 bar year. Service on the 
committees is voluntary and occurs through an ap-
pointment process that begins with an application that 
must be filed by May 15.

“I encourage as many members as possible, especially 
those from our local and special purpose affiliate bar 
associations, to apply for committee appointments,” 
Jenkins said. “State Bar committees address nearly 
every aspect of the justice system in Michigan, and it is 
vital to have diverse representation on all of them.” 

Nearly 30 standing and special committees work to 
improve the administration of justice in Michigan by 
following the State Bar of Michigan's strategic plan. 
Appointments for the 2010-2011 bar year are expected 
to be finalized by Sept. 1.

Applications can be submitted electronically at http://
www.michbar.org/sections/nomination.cfm. More 
information about the committees can be found at 
http://www.michbar.org/generalinfo/committees.cfm. 
Questions about committees or the application process 
can be directed to Candace Crowley, SBM director of 
external development, at ccrowley@mail.michbar.org or 
(517) 346-6319.
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