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Introduction

Governments can control business activities, either directly through statutes or indirectly 
through administrative rule-making. A third alternative is through the power of persuasion 
without any overt authorization. One advantage of our federal system is that it allows states 
to choose diff erent courses of action, and observers can analyze results and make recom-
mendations. Th is is exactly what is done in a forthcoming article dealing with health care by 
Kathy L. Cerminara and Seth M. Bogin of Nova Southeastern University’s Shepard Broad 
Law Center. Cerminara and Bogin investigated the implementation of Physicians Orders 
for Life-Sustaining Treatment (“POLST”) programs in a forthcoming paper in the Journal of 
Legal Medicine titled “A Paper About Paper: Regulatory Action as the Most Eff ective Way to 
Promote Use of Physician Orders for Life-Sustaining Treatment.”2 Th e title, of course, gives 
their primary fi nding away: Regulatory action is better for this problem. In this article, I will 
describe their results and suggest implications on another health care regulatory matter—
creating standardized nursing home contracts. 

POLST Programs and Advance Medical Directives Defi ned

Th e POLST program began at the Oregon Health and Sciences University.3 Th e program 
was created to address a major problem with advance medical directives, namely, how to facili-
tate their comprehension by medical personnel. Based on U.S. Supreme Court decisions, such 
as Cruzan v Director, Missouri Depart of Health, 497 U.S. 261 (1990), a constitutional right 
to decline or refuse medical treatment has been recognized. However, we do not have a right 
to demand some treatment not authorized by law or that the treating professionals consider 
futile.4 An advance medical directive is a document that specifi es one’s choices at the moment 
of execution made in contemplation that one would be unable to participate in medical deci-
sion making at the crucial time. 
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By Mark J. Burzych, Administrative Law Section Chair, Fahey Schultz Burzych Rhodes, PLC

Since the last publication of the Administrative Law Journal, our section has continued 
its participation in State Bar activities and hosted another successful luncheon program. 

Recent Events

In January 2009, several members of our section prepared and conducted a State Ad-
ministrative Law seminar for the “Law School for Legislators” program hosted by the State 
Bar. Special thanks and recognition go to Steve Gobbo, Brian Devlin, Gary Gordon, Bob 
Kehres, Chris LeGrand, Richard Patterson, and Mike Watza, who prepared and presented 
various administrative law topics to the new state legislators and their staff  in attendance. 
On behalf of the section, thank you! 

On February 27, 2009, the section co-hosted a luncheon program with the Public Cor-
poration Section featuring Chief Judge Patricia Halm of the Michigan Tax Tribunal. Also 
speaking and in attendance were all the Tax Tribunal judges and senior staff . Th e Tax Tribu-
nal provided a “standing room only” crowd with an update of the Tribunal’s docket, a sum-
mary of the Tribunal’s scheduling procedures, and a thorough discussion of the eff ects that 
declining property values have on the Tax Tribunal’s workload and procedures. Over 110 
members and guests attended this event at the Kellogg Center in East Lansing, and more 
would have attended had space been available. Special thanks to Mike Watza for organizing 
this great event! And thanks to our active section members for embracing the programs that 
the council has scheduled. 

Upcoming Events

On May 13, 2009, the section will host another luncheon program with the Michigan 
Public Service Commissioners, administrative law judges, and senior staff  members. Th is 
has consistently been a well-attended event, so please get your reservations in early, as space 
is limited. Th e event will be held at the Michigan State University Club, 3435 Forest Road, 
Lansing, Michigan. Th e guest speaker will be Liesl Clark, deputy director of the Michigan 
Department of Energy, Labor, and Economic Growth. Th e fee is $20 for Administrative 
Law Section members and $40 for non-members. Please use the State Bar’s e-commerce 
registration system to register for this luncheon. You may access the registration system to 
register online at http://e.michbar.org.

At the State Bar Annual Meeting in September, the Administrative Law Section will be 
pleased to host Michigan Court of Appeals Judge William Whitbeck as our guest speaker. 
Th is year’s annual meeting is sure to be another great program and the culmination of an 
exciting year for our section. Please plan to join us at the State Bar Annual Meeting in Sep-
tember. 

More Administrative 
Law Section Events! 
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Continued on the next page

Rulemaking or  . . .
Continued from page 1 Nominations Needed 

for 2009-2010 
Administrative Law 
Section Council Members 

Administrative Law Section Chair-elect Michael Watza 
is currently accepting nominations for Administrative 
Law Section council members for 2009-2010.  Th ere are 
a total of 12 council members.  All council members must 
be members of the Administrative Law Section.  Th ere are 
four vacancies for three-year terms expiring in 2012.  You 
may submit your nominations to Mr. Watza by contact-
ing him at Kitch Drutchas Wagner Valitutti & Sherbrook, 
1 Woodward Ave., Ste. 2400, Detroit, MI  48226; Phone: 
(313) 965-7983; Fax: (313) 965-7403; e-mail: mike.watza@
kitch.com.  Council member elections will take place at the 
Administrative Law Section’s annual meeting at the Hyatt 
Regency Dearborn in September. 

Th ere are two types of advance medical directives: (1) A 
living will (a particularly inapt term) is a bare statement of 
medical wants and refusals without appointing any person to 
act as spokesperson; and (2) a health care power of attorney 
(known by many diff erent names, but offi  cially as a “patient 
advocate directive” in Michigan) appoints a spokesperson 
and may give instructions, rely on the discretion of the 
spokesperson, or combine the two (i.e., some instructions 
and some discretion.) Health care powers of attorney are 
valid in all states, but Michigan, along with New York and 
Massachusetts, provides no legal recognition of living wills. 
Th ese documents are typically generated either as a do-it-
yourself project or with attorney guidance. Rarely, trained 
medical professionals are part of the process. As a result, the 
instructions often cannot be implemented in the treatment 
plan described in the doctor’s chart. I cannot imagine what 
doctors think when a person eschews “heroic treatment” 
when many doctors consider almost all of their work heroic. 
Moreover, when people try to describe medical conditions, 
they often do a poor job. Few laymen or attorneys under-
stand exactly what is meant by a “persistent vegetative state” 
or a “minimally conscious state.” Clients sometimes talk 
about what should occur when “brain dead,” but generally, 
they mean to refer to one of those states where a person is 
alive but with little cognitive functioning. In Michigan, a 
“brain dead” person is legally dead, although recent research 
suggests this may be an incorrect standard.5 

Finally, even if the person uses medical terms correctly, 
advance medical directives are often created when the person 
has no idea what medical decision may need to be made. 
Th at is certainly the situation with my patient advocate 
designation. I realize that I will die, but I have no insight into 
when, what the cause of death will be, or whether I will be 
capable of participating in the necessary medical decisions.

POLST provides a mechanism to address some of these 
problems. Th e idea is to have a standard form available, 
generally on one page on very bright paper, such as shocking 
pink, that categorizes the choices for treatment. Upon admis-
sion to a facility, the patient or a surrogate decision maker,6 if 
she cannot participate, translates the material in the advance 
medical directive into something that will be a meaningful 
part of a treatment plan. Th is process can include either gen-
eral wishes or those particular to the diagnosis that brought 
the person into the facility.

As the words in the acronym suggest, POLST focuses 
on decisions that would normally be considered critical for 
sustaining life. Th us, some of the matters that can be ad-

dressed in an advance medical directive are not considered. 
A particular example would be mental health decisions that 
Michigan residents have been able to address in their patient 
advocate directive for a few years. Likewise, there is typically 
no designated space for decisions that are critical for some 
religions, such as the importance of refusing blood transfu-
sions for many Jehovah’s Witnesses. Similarly, many devout 
Muslims would object to heart valves taken from pigs. Th ere 
is no spot for this on a POLST form.

The Challenges of Implementing POLST Programs in Michigan

Th ere is no statewide implementation of the POLST form 
in Michigan, but the program is being used in the Jackson 
and Traverse City areas. According to material on the POLST 
website, apparently provided by the Jackson program:

Th e Michigan Governor’s Commission on End of 
Life Care endorsed the POLST paradigm and rec-
ommended it for statewide use at the end of their 
commission in 1999. Th ere was an administration 
change in 2000 and it has not yet become the state 
standard. Th ere is an initiative, led by Borgess Hos-
pital System, to have this become the state standard. 
Meanwhile, the POLST Paradigm has also been en-
dorsed by the Michigan State Medical Society, who 
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also are lobbying the legislature for endorsement.7 

POLST is designed for portability, so that if one has a 
POLST form, it could be used at another facility without 
having to go through the process each time. It was also de-
signed to cover both treatment within and outside a hospital. 

It is unclear whether it is best to have one form cover all 
of these possibilities. In Michigan, for example, the laws con-
cerning do-not-resuscitate orders that could bind emergency 
medical technicians are very diff erent from those concern-
ing decisions made within a medical facility.8 In particular, 
an out-of-facility DNR requires the consent of an attending 
physician and is most useful for hospice patients living at 
home. Th e statute only addresses situations where the person 
is not communicative, as a person who is communicative can 
always refuse treatment by an EMT. 

In general, a patient advocate designation in Michigan is 
not used in an emergency room, but rather after a patient is 
admitted for treatment. Th ere are two reasons for this. First, 
the patient advocate can act only after two physicians (or one 
plus a psychologist) have signed a declaration that the patient 
cannot participate in his own medical decision making. 
Th e triage procedures in an emergency room do not allow 
for such non-critical actions; those happen after admission. 
Second, instructions in most patient advocate designations 
are based on medical conditions—e.g., no ventilators if the 
condition is terminal with little or no chance of regaining 
consciousness. Th ose conditions cannot be determined until 
after a thorough analysis, which typically occurs only after 
formal admission.

Th e special requirements for do-not-resuscitate orders 
for emergency medical technicians have led some scholars to 
argue that Michigan cannot implement a POLST program 
without modifying the Do-Not-Resuscitate Procedure Act.9 
However, the leaders of the Jackson program disagree:

POLST is consistent with Michigan’s Out of Hos-
pital Do Not Resuscitate legislation. Our statute 
details a specifi c form, requiring the signature of the 
pt/health care agent. Our POLST form includes 
those same components and, as such, in the opinion 
of our EMS Medical Control Authority and attor-
neys, POLST is legally acceptable within our region 
and is accepted by EMS and EDs.10

A complicated factor of any single purpose form is how to 
code a decision like the following: “If doctors determine that 

I have a condition that I am unlikely to recover consciousness 
from, then I want no resuscitation. However, until this is 
determined, please resuscitate me, and see if I can be cured.” 
Michigan law recognizes this by having two separate proce-
dures: EMTs act without analyses, and doctors can respond 
to the situation.

How to Implement POLST Programs in Michigan

What is required to implement POLST? One require-
ment is standardization. If the form is portable, then all 
medical facilities should use the same form, assuring ease of 
use. Th us, somebody would have to mandate the particular 
version of the form. It does not seem to violate the spirit of 
POLST to bifurcate the situation by having one form for 
out-of-facility treatment and another used as a treatment 
plan. Th is would ease compliance issues in Michigan.

Another implementation requirement would be a protocol 
to address completion of the form. No one has to make any 
advance decisions about medical treatment, but a patient (or a 
surrogate) must be asked whether there is any advance medical 
directive in place that needs to be translated into something 
that could be used in a treatment plan. Unless there is some 
protocol to ask these questions, they might be ignored.

It is unclear whether anything else is required to imple-
ment POLST. Laws already in place address how medical 
facilities need to address patient decisions. Doctors and facili-
ties are already required to have a written treatment plan. 
Providing a procedure to translate wishes into the plan does 
not necessarily raise new issues. Presumably, there is already 
liability for poor translations. A common complaint about 
advance medical directives is that many treating physicians 
ignore them and assume that the only reason a person would 
have an advance medical directive is to refuse treatment, 
which is defi nitely a factual error. Such errors could lead to 
signifi cant malpractice claims. A POLST paradigm could 
minimize the errors, since the procedure is to ask and not 
assume an answer. 

Th e Louisiana attorney general issued Opinion No. 07-
0289 about whether POLST would require any changes in 
Louisiana law.11 In my analysis of the eight-page opinion, 
the answer is no, assuming that other laws are not ignored. 
In Louisiana, as in Michigan, a patient can change her mind 
and request more aggressive treatment. Th us, a facility cannot 
simply assume that a stale POLST order is still valid. If the 
patient requests some change, the form should be immedi-
ately updated. Facilities should only talk with the patient 

Rulemaking or  . . .
Continued from page 1



5

Spring 2009

herself or a surrogate with power to make decisions under the 
law. In essence, the problem is not providing new laws but in 
assuring that existing laws are followed.

Cerminara and Bogin investigated how states have pro-
gressed in implementing POLST programs. Th ere are three 
common approaches:

Voluntary eff orts by medical providers• 

Statutes• 

Regulations• 

Th e fi rst approach describes what is happening in Michi-
gan now. Th e program seems to be working well in the 
Jackson and Traverse City areas, but this has not led to adop-
tion elsewhere. It appears that good results are insuffi  cient to 
prompt widespread adoption. Rather, there needs to be some 
sort of positive pressure applied by the government.

Of the two types of governmental control, Cerminara 
and Bogin found that administrative implementation worked 
better. Th e legislative process can be rather slow. Often even 
non-controversial legislation fails to be adopted, if only 
because the initiative is associated with one party or interest 
group. Also, various interest groups may be more vocal pro-
ponents in legislative hearings than in regulatory rulemaking. 

It is important to recognize that medical authorities are 
generally supportive of POLST. For both liability purposes 
and ease of procedure, they prefer clear channels of com-
munication and agreement on clear principles of a treatment 
plan. Th ere is not much reason that a hospital would be 
better served by murky treatment plans. Legislative hearings, 
however, can attract participation by persons, typically called 
vitalists, who object to anyone making a decision to eschew 
aggressive medical treatment no matter what the situation is. 
Such persons have tended to be much less active in regulatory 
rulemaking.

Another advantage of rulemaking is that regulated entities 
participate much more directly. To be sure, they can off er leg-
islative testimony, and sometimes legislators convene working 
groups of interested parties to aid in drafting acceptable legis-
lation. But there is no expectation of such involvement. Th e 
active role of regulated entities in the process can facilitate a 
sort of “buying in” to the resulting rules. 

Th e administrative process also facilitates easy revision 
when this becomes necessary. Th ere can be a tendency of leg-
islators to consider that past legislation solves a problem for 
an extended period of time, so they become loath to revisit 
recently enacted laws for several years. 

Cerminara and Bogin suggest that legislative enactment 
might gain more legitimacy, especially for courts. Th is, of 
course, involves issues of proper deference to agency deci-
sions. With regard to POLST, however, there appears to be 
little likelihood of litigation on the central program. Th ere 

could always be litigation about whether the result refl ected 
the actual wishes of the patient, but POLST does not seem 
to make an error more likely.
The POLST Program’s Applicability to Standardized Nursing 
Home Contracts

Th e next question addressed in this paper is whether this 
is likely to apply to another health care issue—standardized 
nursing home contracts. Arguably, nursing homes are the 
most intensely regulated industry in the nation. Th ere are 
detailed statutes and regulations at both the federal and state 
levels.12 Many of these statutes and regulations address mat-
ters in nursing home admissions contracts.

Nursing homes, like other industries, use standardized 
contracts. It would be economically unviable for contracts 
to be created especially for each admission. Th e question is 
whether there should be one form, required for all nursing 
homes, with the imprimatur of the state government.

Th ere are some advantages to the industry of contracts 
standardized for all players. Individual nursing homes would 
not have to bear the costs of creating their own contracts and 
monitoring the legal environment to see if modifi cations are 
required. A standard contract across the industry also lessens 
the risk that an operator would fi nd a particular contract 
provision challenged in court, because the risk would be 
spread across the entire industry. Diff erent contracts mag-
nify the risk. If the state provides safe harbors for use of a 
standard form (much as the Federal Reserve Board does for 
certain fi nancial disclosure forms), that adds to the attractive-
ness, because it would protect a nursing home that used an 
approved form.

Standardization can address more than content. It can 
ensure that certain clauses are present, and that certain illegal 
or confusing ones are absent. It can also make contracts more 
usable and easier to compare. If contracts were formatted and 
organized similarly, fi nding information and making com-
parisons would be greatly facilitated. 

Although there are advantages to businesses, contracts 
standardized across an industry are rare. One example is the 
buy-sell agreement by the Lansing Board of Realtors. Players 
must see some advantages in using their own contracts.

Nursing home contracts are especially risky for consum-
ers. While some people think about nursing homes for a 
considerable time and conduct extensive comparative shop-
ping, this is not the norm. Many hospital patients and their 
families are surprised to learn from a hospital discharge plan-
ner that the patient cannot return home but must move to 
a nursing home and that the transfer should happen within 
hours. Th at does not lend much time for a decision and 
careful review of contracts in such a time of stress, despite the 

Continued on the next page
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fact that a nursing home contract is typically the second most 
expensive contract a person would ever sign, outweighed 
only by a home purchase. Annual costs for nursing home 
stays routinely exceed $100,000 a year in parts of Michigan. 
Regardless, patients or their families typically commit to a 
nursing home without considering what the contract says.

Even though nursing homes are heavily regulated, there 
are many admissions contracts that include provisions that 
violate the law. For example, some attempt to lower the stan-
dard of care or provide more grounds for involuntary transfer 
than are allowed by law.13 

Another common problem is that many of these contracts 
appear to violate federal and state laws that allow a contract 
to designate a party responsible as a contact person and as 
someone who manages the patient’s funds for payment but 
that forbid making this person a guarantor of payment. Th ere 
are many incidents of nursing homes suing the responsible 
party on a guarantor basis.

One way of minimizing problems with illegal contracts is 
to require a standard contract form that does not contain any 
of these illegal clauses. Th is could apparently be done by the 
Bureau of Health Services, a part of the Michigan Depart-
ment of Community Health. A statute on nursing home 
contracts seems to delegate such a power:

(7) Th e nursing home shall ensure that the contract 
is written in clear and unambiguous language and 
is printed in not less than 12-point type. Th e form 
of the contract shall be prescribed by the depart-
ment.14 

No action of this sort has been taken.

Michigan is not unusual in this regard. Currently, only 
Maryland has a standard contract. California did, but imple-
mentation was delayed.

In 1997, California’s legislature passed SB 1061, 
a law requiring nursing homes to use a Standard 
Admission Agreement to be developed by the Cali-
fornia Department of Public Health (DPH) and to 
be implemented by January 2000. Years after it was 
due, DPH established a Standard Admission Agree-
ment and began requiring nursing homes to use it 
on January 2, 2006. However, use of the agreement 
has been suspended due to a court order obtained 
by nursing home operators who challenged it. DPH 
has announced that it is revising the Standard Ad-
mission Agreement to comply with the court order.

Until DPH reissues the Standard Admission Agree-
ment, some nursing homes may continue using the 
initial version. Most, however, are likely to use their 
own admission agreements. . . .15 

Many nursing homes profi t from the current situation. 
Imagine a nursing home has a contract with an illegal provi-
sion. Th at provision can still be used in many instances. Th e 
argument that an illegal term exists provides an affi  rmative 
defense. Many persons fail to challenge an action by a nurs-
ing home and suff er a default judgment in either an admin-
istrative hearing or a civil court proceeding. Of those who 
object, not everyone knows to raise the affi  rmative defense. 
Finally, some judges fail to appreciate the clear law in these 
matters. In addition, few consumers would have the means 
to fi nance an appeal.

Th ere is no reason to assume that this situation will 
change until the cost of using illegal provisions outweighs the 
expected benefi ts. Th ere are various ways this could happen. 
A court in Illinois opined that a law fi rm that sued to collect 
from a responsible party could be in violation of the federal 
Fair Debt Collection Practices Act. Regulators at the state 
and federal level could provide severe sanctions for using 
illegal provisions in admissions contracts. It appears that a 
viable federal False Claims Act could be brought against a 
nursing home that collects payments from contracts that are 
illegal under federal law. Some admissions actions appear to 
violate the federal Equal Credit Opportunity Act, which has 
signifi cant statutory damages.

Many nursing home operators prefer a standardized con-
tract, especially if it would provide a safe harbor from state 
claims based on complaints about the contract itself. Th is 
would reduce transaction costs in procuring proper contracts. 
Th e major opposition now is from operators that feel that 
they are profi ting under the current patterns. If their ex-
pected penalties outweigh their expected benefi ts, then their 
position would likely change.

If the majority of nursing home operators support a 
standard contract, it would seem much easier to develop one 
through the administrative process as contemplated through 
the statute, rather than through a direct legislative solution. 
Opposition by a vocal minority might stop either promulga-
tion of a regulation or a statute, but it seems more eff ective 
before the legislature, since legislators do not want to off end 
major contributors or vocal interest groups.

Drafting a standard contract that complies with the 
intensive federal and state regulations seems better suited 

Rulemaking or  . . .
Continued from page 5
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to experts than to legislators or their staff . Agencies are also 
more able to respond to changes that might be needed.

At the moment, there is not much government-imposed 
pressure for a standardized nursing home contract, but if 
one is to be implemented, an administrative approach proves 
much more viable than a legislative route. In that regard, the 
lessons learned from POLST are applicable. Th is is a much 
more controversial issue, since many players would object to 
proff ered clauses in such a contract, while there is virtually no 
opposition from the medical community to POLST. 

Nonetheless, if progress is to be made, it seems more 
likely to come through administrative action.
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Please bill my:

Card #:_____________________________________________

Expiration Date:_________________

Please print name as it appears on credit card: 

____________________________________________________

Authorized Signature: __________________________________

State Bar of Michigan    ADMINISTRATIVE LAW SECTION Registration

Mail your check and 
completed registration form to:

State Bar of Michigan
Attn: Seminar Registration

Michael Franck Building
306 Townsend Street, 

Lansing, MI 48933

Visa    MasterCard    

May 13, 2009 Luncheon

Cost: 
section member .............................................................$20
nonsection member ......................................................$40 
If you are not a Section member, join the Section and save money on this 
Luncheon as well as other Section products and services. Th e additional $20 
charge to  non-members will apply to Section dues to join the Administrative 
Law Section. (Membership will be paid through September 30 of the current 
fi scal year.)  For additional information contact Bob Kehres (517) 241-6016.

Do not add me to the Admin Law Section

Menu choice:  
Chicken Scaloppine     Vegetarian Pastry Puff

To help ensure an accurate lunch count, registrations must be received by April 29, 2009. 

Fees are to cover the cost of the luncheon will not be subject to refund due to cancellation after May 7, 2009.  

For more information, please contact Bob Kehres at (517) 241-6016 or kehresr@michigan.gov.

PUBLIC UTILITY LAW COMMITTEE 
Invites you to a 

Guest Speaker: 
Liesl Clark, Deputy Director, Michigan Department of Energy, Labor & Economic Growth

Honored Guests: 
Chairman Orjiakor N. Isiogu, Commissioner Monica Martinez, Commissioner Steven A. Transeth, 
and SOAHR Administrative Law Judges James N. Rigas, Daniel E. Nickerson, Jr., Barbara Stump, 
Mark Cummins, Sharon Feldman, and Mark Eyster

Fax (ONLY if paying by credit card) 
the completed form and credit card 

information to:
Attn: Seminar Registration 

at (517) 346-6365

or

New! Register online at http://e.michbar.org
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Recent Administrative Law Case Activity

By Ronald D. Richards, Jr.

Introduction

Administrative case law activity in the last quarter includ-
ed two published decisions and one unpublished decision 
summarized below.  Th e published decisions reviewed here 
involved review of DEQ discharge permits and Michigan 
Environmental Protection Act (“MEPA”) violations, and the 
extent of the attorney general’s investigative subpoena power 
relative to psychologist-patient records.

Th ere were also some unpublished decisions involving 
administrative issues.  Below is a summary of one such deci-
sion, pertaining to the standing of a cellular phone company 
to sue an incumbent local exchange carrier over the latter’s 
alleged improper charges toward a third party.

Michigan Court of Appeals Published Decisions

DEQ Review of Corrective Action Plan and Issuance of Certifi cate 
of Coverage Does Not Violate the MEPA; Finding of MEPA Viola-

tion Regarding Proposed Discharge Upheld

Th e decision in Anglers of the AuSable, Inc v Department 
of Envtl Quality, No. 279301, 279306, 280265, 280266 
(March 31, 2009) arose from Merit Energy Company’s pro-
posed plan to treat a plume of contaminated groundwater in 
the Manistee watershed and discharge the treated water into 
the AuSable River water system.  After buying a facility from 
Shell, Merit agreed with the DEQ to treat the plume that 
originated from the facility.  Merit chose “air stripping” (forc-
ing a stream of air through water causing evaporation of the 
contaminants) to treat the plume and proposed to discharge 
the treated water into the Kolke Creek waterway.  Th e Kolke 
Creek forms the headwater system for the AuSable River 
watershed.  Groundwater feeds the creek, which originates 
in a wetland system that the DNR owns.  From the wetland 
system, the creek fl ows past four beaver dams, under a drive-
way owned by the plaintiff , Nancy A. Forcier Trust, and into 
Lynn Lake.  Th e plaintiff  Mayer is the only riparian owner 
surrounding Lynn Lake, although members of the plaintiff  
Anglers Club also used the lake.  

Th e DEQ approved the corrective action plan (“CAP”) 
and issued a general certifi cate of coverage (“COC”) allowing 
discharge of treated water into the creek.  Merit then ob-
tained an easement from the DNR to construct the pipeline 
over state land.  

Th e plaintiff s then challenged the COC, and the hearing 
referee rejected that challenge.  Th e plaintiff s sued in circuit 
court to review the referee’s decision and alleged common 
law and statutory violations.  Th e trial court enjoined Merit 
from discharging any treated water into the Kolke Creek 
water system.  It found the proposed discharge would be a 
MEPA violation by the DEQ and Merit and an unreason-
able use of riparian rights (rights that the trial court ruled the 
easement from the DNR did not convey.) 

Th e Court of Appeals then issued an extensive decision 
resolving numerous appeals and cross-appeals.  Ultimately, 
the Court reversed the trial court insofar as it refused to 
dismiss the claim against the DEQ, and it found that the 
easement did not convey riparian rights to Merit.  It affi  rmed 
in nearly every other respect.  

Th e Court fi rst reversed the trial court’s fi nding of a 
MEPA violation as to the DEQ.  It explained that the DEQ 
could not be found to have violated the MEPA merely based 
on its administrative decisions in reviewing Merit’s CAP and 
issuing the COC.  Th e MEPA provides protection against 
conduct that is likely to harm the environment.  An improp-
er administrative decision, standing alone, does not harm 
the environment.  As a result, the trial court’s decision not to 
dismiss the DEQ was erroneous.

Th e Court also reversed the trial court’s fi nding that the 
DNR’s easement did not convey riparian rights, i.e., the right 
to discharge treated water.  Th e Court noted that Merit’s 
easement expressly allowed Merit to place, construct, and op-
erate the pipeline over the state-owned land at issue.  “Oper-
ate” clearly refers to operating the pipeline that will discharge 
treated water into Kolke Creek.  Th us, the easement allowed 
discharge of treated water.

Th e Court then resolved many other appellate issues by 
affi  rming the trial court’s rulings below.  For example, it 
affi  rmed the trial court’s fi nding that it had subject matter 
jurisdiction over the plaintiff s’ MEPA claim.  In that regard, 
it rejected the defendants’ claim that the pre-enforcement 
review provision of Part 201 of the National Resources and 
Environmental Protection Act, MCL 324.20101 et seq. 
(“NREPA”), deprived the trial court of jurisdiction.  It ex-
plained that the plain language in Part 201—and the testi-
mony that the DEQ’s approval of the CAP was based on Part 

Continued on the next page
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615 (MCL 324.61503)—left no doubt that subject matter 
jurisdiction existed.  

Next, the Court rejected the defendants’ claim that the 
trial court erred in fi nding that the proposed discharge would 
aff ect the plaintiff s’ property rights by aff ecting their riparian 
use of Kolke Creek and Lynn Lake.  Th ere was suffi  cient evi-
dence to sustain the fi nding that the proposed use would in-
terfere with the plaintiff s’ use, given the record evidence that 
Merit’s proposed discharge of treated water would increase 
sedimentation, drop water quality, and harm aquatic life.

Finally, the Court upheld the trial court’s fi nding that 
Merit violated the MEPA.  It explained that the trial court’s 
fi ndings—that Merit’s rate of discharging treated water 
would likely pollute or impair the natural resource at issue—
were detailed and extensive.  As such, they supported the 
conclusion of a MEPA violation.  

Attorney General’s Investigative Subpoena Authority Does Not 
Trump Psychologist-Patient Privilege

In Attorney Gen v Williams, No. 279570 (March 5, 
2009), the Court affi  rmed the trial court’s decision to grant 
a psychologist’s (respondent Dr. Williams) motion to quash 
investigative subpoenas that the attorney general sought 
under Section 16235 of the Public Health Code (MCL 
333.16235.)  Th e subpoenas sought to have Dr. Williams 
produce psychologist-patient records.  Th e attorney general 
sought access to the records as part of an investigation of Dr. 
Williams’ billing practices.  

Th e Court agreed with Dr. Williams that the informa-
tion was privileged under the psychologist-patient privilege 
found in Section 18237 of the Public Health Code (MCL 
333.18327.)  Th e Court explained that, when reading Sec-
tions 16235 and 18237 together, the statutes unambiguously 
provide that a licensed psychologist, like respondent, “cannot 
be compelled to disclose confi dential information acquired 
from an individual consulting the psychologist in his or her 
professional capacity.”  Th us, while Section 16235 allows 
application generally for a subpoena requiring the production 
of “books, papers, or documents pertaining to [a] contested 
case or investigation,” Section 18237 unequivocally evi-
denced the legislature’s intent to create an exemption to that 
investigative authority as to a licensed psychologist.  Th us, 
absent patient consent, the Public Health Code does not sup-
port mandatory psychologist disclosure.  

Michigan Court of Appeals Unpublished Decision

Cellular Phone Company Lacks Standing to Sue ILEC for SS7 
Charges Imposed on Third Party 

In Alltel Communications, Inc v Michigan Public Service 
Comm’n, unpublished opinion of the Court of Appeals, 
issued January 22, 2009 (Docket No. 278864), the Court 
held that Alltel lacked standing to sue AT&T over AT&T’s 
actions in allegedly collecting inappropriate charges from 
VeriSign, Alltel’s contractor for Signaling System 7 (“SS7”) 
messages.  Alltel and AT&T had an interconnection agree-
ment that set reciprocal compensation rates based on the 
FCC’s $0.0007 Internet Service Provider (“ISP”) rate.  Veri-
Sign and Alltel had a separate contract to send SS7 messages 
to Alltel.  AT&T later billed VeriSign under its access tariff  
a per-message charge for receiving SS7 messages for traffi  c 
that Alltel’s customers originated and which terminated with 
AT&T’s customers.  VeriSign apparently paid those charges 
to AT&T, and Alltel paid VeriSign for those charges.  Alltel’s 
suit then sought reimbursement from AT&T on the theory 
that AT&T was collecting more than the FCC-mandated 
rate by imposing inappropriate charges on VeriSign for SS7 
services.  

Th e Court affi  rmed the Public Service Commission’s dis-
missal of Alltel’s complaint.  Th e Court rejected the notion 
that Alltel had standing to sue AT&T based on Alltel’s own 
contract with VeriSign, since that contract merely required 
Alltel to make certain payments to Alltel and did not allow 
Alltel to demand certain relief from AT&T on VeriSign’s 
behalf.  Th e Court also rejected Alltel’s reliance on the 
doctrine of equitable subrogation on two grounds:  (1) Alltel 
paid its own debts to VeriSign pursuant to the Alltel-VeriSign 
contract; and (2) Alltel made no payments to AT&T on Veri-
Sign’s behalf let alone took such action based on a duty to do 
so.  Accordingly, the Court upheld the dismissal of Alltel’s 
complaint. 

 Ronald D. Richards, Jr. is a shareholder with the law fi rm 
of Foster, Swift, Collins & Smith, P.C.  His practice includes 
handling administrative law matters before the Michigan Public 
Service Commission and other agencies on behalf of a wide 
variety of clients.  He has generously off ered to become a regular 
contributor to the Administrative Law Journal.


