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On February 27, 2008, following a vote taken by its council members, the State Bar of 
Michigan Administrative Law Section accepted the Michigan Supreme Court’s invitation to 
submit a Motion and Brief Amicus Curiae in SBC Michigan v Michigan Public Service Com-
mission, ___ Mich ___; 741 NW2d 834 (2007). Rather than taking a position for or against 
either of the parties to the underlying litigation, the section chose to address only the first 
of the four questions posed by the court order cited above: “What legal framework appellate 
courts should apply to determine the degree of deference due an administrative agency in its 
interpretation of a statute within its purview.”

Citing a lack of uniformity and consistency in Michigan case law on the topic, the section 
proposed the following factors for courts to consider when determining the appropriate degree 
of deference due an administrative agency’s statutory interpretation:

If the statute is clear and unambiguous, apply the rules of statutory construction 
to discern legislative intent. If the statute is ambiguous or vague (i.e., if reasonable 
minds can differ regarding its meaning), the degree of deference afforded to the agen-
cy’s interpretation of the law it administers depends upon the following factors: (1) 
how long the statute has been in existence, (2) whether the interpretation has been 
repeatedly and consistently applied by the agency, (3) whether the agency’s interpreta-
tion is reasonably consistent with the purpose and policies of the statute or regulation 
in question, and (4) whether the agency’s interpretation is contrary to existing law.

To review the full text of the brief and its review of existing case law, please visit: http://
www.courts.michigan.gov/supremecourt/Clerk/03-08/134493/134493-SBM-Amics.pdf.1

Endnote

1  Briefs Amicus Curiae filed by the Mackinac Center for Public Policy and the Telecommunication 
Association of Michigan may be accessed here: http://www.courts.michigan.gov/supremecourt/
Clerk/03-08/134493/134493-MackinacCtrAmicus.pdf and here: http://www.courts.michigan.
gov/supremecourt/Clerk/03-08/134493/134493-Amicus-TeleAssn.pdf.
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To Section Members:

Much appreciation is expressed to my fellow council members for a smooth term as chair 
of the section. As you can see from recent newsletters and the scheduled event with the Pub-
lic Service Commissioners on May 7, there is much effort taking place to ensure the section 
is active. I encourage you to provide comments or to express a personal interest in the future 
activities of the section. At the SBM Annual Meeting in September, there will be an election 
to fill any vacancies on the council, and a program is being planned regarding the “practice 
tips” for administrative law. I hope you consider the opportunity of submitting your name 
in nomination for a vacancy or at least attending the annual meeting program.

The following persons (council members or otherwise) are recognized for their efforts:

Kim Breitmeyer and Jack Dempsey—for reinstating the newsletter on a consistent basis 
and acting as editors

Bob Kehres—for coordinating the May 7 event hosting the Public Service Commissioners

Mark Burzych—for undertaking the planning for a meaningful annual meeting program

Best regards,

Steve Gobbo

•

•

•

Message from the Chair

2008 State Bar Annual Meeting & 
Solo & Small Firm Institute 

September 17-19, 2008

Hyatt Regency Dearborn

Get practical advice for all your 
professional needs. Attend your sec-
tion meeting and network with your 
peers—you get it all at the Solo & 
Small Firm Institute and State Bar of 
Michigan Annual Meeting.

Learn to increase revenues, eliminate 
time sinks, reduce expenses, and im-
prove office efficiency with time-tested 
advice from the experts! With in-depth 
coverage of technology, marketing, 
substantive law, managing employees, 
and more, you’re guaranteed to leave 
with exciting new ideas for your firm. 
Plus, attend your section meeting and 
network with your peers at functions 
throughout the event. 

Register at ht tp://www.michbar.org/news/releases/archives08/AM/registration.html
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An opinion by Michigan Attorney General Mike Cox 
greatly changed the landscape for those seeking a driver’s 
license in the State of Michigan. In his December 27, 2007, 
Opinion No. 7210 (“the Opinion”), the attorney general 
considered whether the Michigan Secretary of State was 
required to issue a driver’s license to an illegal alien living 
in Michigan. Recent developments in state and federal law, 
as well as the changing imperatives of national security, 
were cited as reasons for review of this issue by the attorney 
general. The Opinion contained a footnote suggesting that 
the issue of whether an illegal alien may be issued a Michigan 
driver’s license could be decided through legislative measures 
in response to the enactment of the REAL ID Act of 2005, 
119 Stat 302, 8 USC 1101, et seq. (“REAL ID”). Until that 
was to happen, though, the attorney general concluded that:

. . . only a resident of Michigan may be issued a 
Michigan driver’s license. A person who is not a law-
ful resident of the United States cannot be a resi-
dent of this State for purposes of obtaining a driver’s 
license under sections 51a and 303(1)(h) of the 
Michigan Vehicle Code, MCL 257.51a and MCL 
257.303(1)(h).

The Opinion required that an applicant for a driver’s 
license have permanent residency in Michigan to be eligible 
to receive the document.

Based on the language in the Opinion, Secretary of State 
Terri Lynn Land interpreted it to require that an applicant 
for a driver’s license be either a U.S. legal permanent resident 
(commonly referred to as a “Green Card holder”) or a U.S. 
citizen or national. On January 22, 2008, the secretary of 
state swiftly implemented this requirement in the application 
process. As a result, foreign students, business executives, sci-
entific researchers, automotive industry engineers and profes-
sionals, and an array of other foreign nationals legally present 
and residing in Michigan were turned away from secretary of 
state offices without a valid Michigan driver’s license.

In response, state lawmakers pushed for an increasingly 
restrictive stance regarding the issuance of driver’s licenses 
while immigration advocates expressed their alarm at the ex-
ecutive directive issued by the secretary of state weeks earlier 

that would have prevented some 300,000 foreign nationals 
estimated to enter the state of Michigan each year to live, 
work, and study from being issued a state driver’s license. 
On February 15, 2008, in an attempt to achieve a political 
middle ground between the two groups, Michigan Governor 
Jennifer Granholm signed into law Public Act 7 of 2008 (HB 
4505), a hurried bill that significantly revises the current 
identification and documentation requirements for receiving 
a driver’s license. It is hoped that Public Act 7 of 2008 will 
prevent the economic upheaval that was anticipated to occur 
in the event that such a large segment of foreign nationals 
were diverted out of state due to the difficulties resulting 
from being rendered ineligible to receive state identification. 
However, Public Act 7 of 2008 also sets the stage for future 
legislation that would be designed to bring Michigan closer 
to compliance with the federal REAL ID Act (“REAL ID”).

On May 11, 2005, President Bush signed REAL ID into 
law. Designed to create a secure, tamper-proof, and uniform 
driver’s license in all states, REAL ID mandates identification 
requirements designed to ensure that states verify the identity 
and citizenship status of all persons applying for a driver’s 
license. It also includes comprehensive, detailed requirements 
incumbent on participating states concerning information re-
tention databases, maintenance and information sharing, and 
network and card security features. Should Michigan follow 
the directives of REAL ID, identification requirements for 
the issuance of a driver’s license in the state would become 
more stringent still.

Under the final implementing regulation issued by the 
Department of Homeland Security (“DHS”) on January 11, 
2008, prior to issuance of a REAL ID license, a state in com-
pliance with REAL ID shall require, at a minimum, presenta-
tion and verification of:

1. Identity—to be established by presentation of at 
least one of the following: a valid, unexpired U.S. 
passport; certified copy of a birth certificate filed 
with a state office of vital statistics or equivalent 
agency in the individual’s state of birth; a Consular 
Report of Birth Abroad issued by the U.S. Depart-
ment of State on Form FS-240, DS-1350, or FS-
545; a valid, unexpired Permanent Resident Card 

Michigan’s Secretary of State: 
Driver’s License Applications and 
Complying with the REAL ID ACT of 2005
© 2008 Nathan Graham and Jamie Tedlock McCoy1
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issued by DHS or INS; an unexpired employment 
authorization document issued by DHS; an unex-
pired foreign passport with a valid unexpired U.S. 
visa affixed accompanied by the approved I-94 form 
documenting the applicant’s most recent admit-
tance into the U.S.; a certificate of naturalization or 
certificate of citizenship issued by DHS; or a REAL 
ID driver’s license or identification card issued in 
compliance with the standards established in REAL 
ID;

2. The applicant’s date of birth—to be established 
by the presentation of at least one of the identifica-
tion documents listed above;

3. The applicant’s Social Security Number—to be 
established by presentation of the Social Security 
Administration account number card, or if not avail-
able, a W-2 form, SSA-1099 form, a non-SSA-1099 
form, or a pay stub listing the applicant’s name and 
Social Security Number; and

4. The applicant’s principal residence address—to 
be established by at least two documents that may 
be designated by the State that include the appli-
cant’s name and principal residence.2

Federal agencies will, as of May 11, 2008, no longer 
accept driver’s licenses or state identification cards for any 
“official purpose”3 from states that have not been determined 
by DHS to be in compliance with REAL ID. A request for 
an extension of this deadline up to December 31, 2009 must 
be submitted by March 31, 2008. A final extension of the 
effective date can be granted up to May 11, 2011, but only 
in cases where a state, as of October 11, 2009, has submitted 
an extension request to DHS and certification that the state 
has achieved the benchmarks set in the Material Compliance 
Checklist found in REAL ID.4

REAL ID addresses subsequent enrollment of individuals 
who already have valid driver’s licenses or state identifica-
tion cards. After December 1, 2014, federal agencies will 
no longer accept driver’s licenses or identification cards for 
official purposes from anyone born on or after December 1, 
1964, unless DHS has determined that the issuing state is 
in compliance with REAL ID.5 All remaining residents born 
before December 1, 1964 will be required to obtain a REAL 
ID identification card by December 1, 2017.6

Public Act 7 of 2008 implements a number of provisions 
mirroring licensing requirements set forth in REAL ID. 
For the first time in Michigan’s history, obtaining a driver’s 

license will be, in part, predicated on providing evidence es-
tablishing one’s legal presence. Further, as required by REAL 
ID and now enacted by Public Act 7 of 2008, Michigan 
driver’s licenses must contain physical security features de-
signed to prevent tampering, counterfeiting, or duplication 
of the license for fraudulent purposes. Among these new 
security features, the information contained in machine-
readable and bar code format will, in conformance with 
REAL ID requirements, be greatly increased. Previously 
limited to date of birth, license ID number, and expiration 
date, the machine-readable strip on the back of licenses 
issued in Michigan will now contain the license number, 
date of transaction, date of birth, gender, full legal name, 
current address, state of issuance, and expiration date.7 The 
new Michigan law adds further burdens to those whose 
legal names have changed due to marriage, divorce, or other 
reasons. For example, Public Act 7 of 2008 follows REAL 
ID’s requirements that, in such instances where the appli-
cant’s full name differs on any presented document, fur-
ther documentation must be presented to verify his or her 
current full legal name.8 While such “verifying” documents 
are not described in greater detail in Public Act 7 of 2008, 
REAL ID mandates that states require evidence of the name 
change through the presentation of documents issued by a 
court, governmental body, or other entity.9

The secretary of state requires specific documentation 
demonstration information from four categories before a 
driver’s license can be issued to any applicant: (1) A Social 
Security Number or letter of ineligibility, (2) legal presence 
in the U.S., (3) identity, and (4) Michigan residency.10 While 
Public Act 7 of 2008 took immediate effect on February 15, 
2008, the secretary of state has been slow to implement the 
new licensing procedures. The secretary of state’s implemen-
tation of Public Act 7 of 2008 has been further criticized due 
to the added barriers placed on foreign nationals to provide 
such specific types and amounts of documentary evidence 
covering the four categories. For example, the list of docu-
ments available to demonstrate legal presence in the U.S. 
does not cover all types of foreign nationals legally present in 
the U.S. Both a valid I-94 card and a visa are required by the 
secretary of state to demonstrate legal presence in the U.S.; 
however, Canadian nationals do not require visas for the 
most part to be present in the U.S. 

There is a fear that with mounting complexities and 
delays involved in obtaining driver’s licenses, foreign nation-
als may increasingly look elsewhere for their investment and 
education opportunities. While Public Act 7 of 2008 was 
meant to fix to the secretary of state’s implementation of at-
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torney general’s December 27, 2007 opinion, progress is still 
needed in implementing the Act, so that all foreign nationals 
legally present in Michigan can be issued a driver’s license.

Endnotes

1  The views herein are solely those of the authors. Ms. McCoy 
and Mr. Graham are associate attorneys of the law firm Frago-
men, Del Rey, Bernsen and Loewy, PLLC (“Fragomen”) and 
members of the American Immigration Lawyers’ Association. 
Fragomen is the leading provider of corporate immigration 
services and solutions. For three years running, Fragomen has 
been recognized as the global “Corporate Immigration Law Firm 
of the Year” by Who’s Who Legal: The International Who’s Who of 
Business Lawyers.

2  6 C.F.R. § 37.11(c).

3  Defined as accessing federal facilities, boarding federally-regu-
lated commercial aircraft, and entering nuclear power plants. 6 
C.F.R. § 37.3. 

4  6 C.F.R. § 37.63.

5  6 C.F.R. § 37.5(b).

6  6 C.F.R. § 37.5(c).

7  Michigan Public Act 7 of 2008, Section 257.310(5).

8  Michigan Public Act 7 of 2008, Section 257.307(1).

9  6 C.F.R. § 37.11(c)(2).

10  Current documentary requirements for a Michigan driver’s 
license application can be found at: http://www.michigan.gov/
documents/sos/Applying_for_lic_or_ID_SOS_428_222146_
7.pdf. 
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The Michigan Department of Labor and Economic 
Growth, Bureau of Commercial Services licenses and regu-
lates the activities of approximately 30 different types of 
occupations that require licensure within the state.2 In inves-
tigating complaints against these licensees, it is sometimes 
necessary for auditors to review accounting records prepared 
by a licensed certified public accountant on behalf of their 
licensee client. The agency also regulates the activities of cer-
tified public accountants licensed and registered within the 
state. In that capacity, the agency may seek to review their 
records in connection with a complaint regarding a violation 
of professional standards or negligence in their professional 
capacity. 

Section 732 of the Michigan Occupational Code imposes 
an accountant-client privilege against disclosing “information 
derived from or as the result of professional service rendered 
by a certified public accountant” with some limitations.3 
More specifically, Section 732(1) of the statute provides:

Except by written permission of the client or the 
heir, successor, or personal representative of the cli-
ent to whom the information pertains, a licensee, 
or a person employed by a licensee, shall not dis-
close or divulge and shall not be required to disclose 
or divulge information relative to and in connec-

tion with an examination or audit of, or report on, 
books, records, or accounts that the licensee or a 
person employed by the licensee was employed to 
make. Except as otherwise provided in this section, 
the information derived from or as the result of pro-
fessional service rendered by a certified public ac-
countant is confidential and privileged.4

In the case of a licensing enforcement proceeding call-
ing into question a certified public accountant’s professional 
competence, the statute clearly permits disclosure of other-
wise privileged material for purposes of presenting a defense.5 
However, if another individual or corporate licensee becomes 
the subject of a complaint investigation, the statute sets forth 
a less clear exemption from the privilege. Section 732 of the 
Occupational Code sets forth the following exemption:

Subsection (1) [setting forth the accountant-client 
privilege] does not prohibit . . . 

[a] licensee, or a person employed by a licensee, 
from disclosing information otherwise privileged 
and confidential to appropriate law enforcement or 
governmental agencies when the licensee, or person 
employed by the licensee, has knowledge that forms 
a reasonable basis to believe that a client has com-

How the Accountant-Client Privilege may 
Impact Licensing Enforcement Proceedings
© 2008 Kimberly A. Breitmeyer1

Continued on the next page

http://www.fragomen.com/about/fragomen_immigration_whos_who.pdf
http://www.fragomen.com/about/fragomen_immigration_whos_who.pdf
http://www.michigan.gov/documents/sos/Applying_for_lic_or_ID_SOS_428_222146_7.pdf. 
http://www.michigan.gov/documents/sos/Applying_for_lic_or_ID_SOS_428_222146_7.pdf. 
http://www.michigan.gov/documents/sos/Applying_for_lic_or_ID_SOS_428_222146_7.pdf. 
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mitted a violation of federal or state law or a local 
governmental ordinance [emphasis added.]6

The court of appeals in People v Paasche7 discussed the 
exemption in the context of “ongoing or future wrongdo-
ing” derived through advice sought by the client. In Paasche, 
supra, the defendant and her spouse appealed their convic-
tion for tax evasion. As part of the appeal, the defendants 
argued for the suppression of evidence obtained based upon a 
search of their accountant’s office under the accountant-client 
privilege. More specifically, they argued that the crime fraud 
exception did not apply. 

The court reasoned that the searched files contained com-
munications that also fell within the attorney-client privilege.8 
However, the court found that some of the file concerned 
communications between the accountant and the defendants 
before an attorney’s services were retained. The court compared 
the accountant-client privilege to the attorney-client privilege 
and found that, “the purpose behind the accountant-client 
privilege must cease to operate when the advice sought by the 
client refers to ongoing or future wrongdoing.” With respect 
to the privileged material, and for the crime-fraud exception 
to apply, “the prosecution must show that there is a reasonable 
basis to (1) suspect the perpetration or attempted perpetration 
of a crime or fraud and (2) that the communications were in 
furtherance thereof [citation omitted.]”9 The prosecutor may 
not use the privileged material to make this showing.10 The 
crime-fraud exception applies even where the accountant or 
attorney does not know that the advice sought is for purposes 
of perpetuating a crime. The Paasche court ultimately held that 
the second prong of the test for admission of the allegedly priv-
ileged evidence was not met, and the prosecutor would need to 
prove that on re-trial.11

A defendant and bar owner accused of intentionally burn-
ing insured real estate argued that evidence derived from the 
testimony of his accountant should have been excluded on 
the basis of accountant-client privilege.12 The court deter-
mined the privilege inapplicable, because the witness in 
question was not a certified public accountant or employed 
by a certified public accountant, but merely hired to keep the 
defendant’s business books and records.13

In People v Safiedine,14 the defendant, a gasoline retailer, 
appealed his conviction for tax evasion by asserting that testi-
mony concerning his tax books, records, and papers from his 
accountant should have been excluded based on the accoun-
tant-client privilege. The Safiedine court pointed out that the 
accountant-client privilege is based in statute, rather than in 
common law, rendering it narrowly applicable and wrought 

with exceptions.15 In Safiedine, supra, the defendant’s accoun-
tant testified at trial that he prepared the tax returns in ques-
tion, that the defendant was his client, and described gener-
ally the procedure he employed to prepare monthly sales tax 
returns. In holding that the privilege did not apply to the 
accountant’s testimony, the court stated that, “the purpose of 
the privilege is to protect from disclosure the substance of the 
information conveyed by the client to the accountant. The 
privilege is not intended to protect from disclosure the exis-
tence of the professional relationship. Testimony concerning 
the accounting firm’s general procedures, identification of the 
accountant’s signature and the firm’s stamp does not violate 
the statutory privilege [citation omitted.]”16 

In another case, a wife sued her deceased husband’s cor-
poration for breach of employment contract.17 In that case, 
the accountant-client privilege proved inapplicable to bar 
the testimony of the corporation’s accountant, because the 
accountant also prepared and filed the joint returns of the 
husband and wife.18 Thus, the privilege was held jointly by 
the corporation, the husband and the wife, and neither one 
of the parties could assert it against the other.19 

Further, federal law, statutory or otherwise, does not rec-
ognize an accountant-client privilege.20 The U.S. Supreme 
Court reasoned that much of the information contained on 
a federal tax return is required by law to be disclosed, and 
what is disclosed is within the accountant’s, and not the 
client’s, discretion. Also, an accountant may not knowingly 
prepare a false return.

Thus, in a licensing enforcement proceeding commenced 
against any of the occupations that the Department of Labor 
and Economic Growth, Bureau of Commercial Services regu-
lates, the accountant-client privilege will not likely bar the 
disclosure of the licensee’s or the licensee’s accountant’s re-
cords, unless the agency lacks a reasonable basis for conclud-
ing that a violation of the relevant law or rule has occurred. 
In that case, the licensee or the licensee’s accountant would 
arguably have a basis for asserting the accountant-client 
privilege in refusing to disclose his or her confidential and 
privileged books, records, audit reports, and accounts.

Endnotes

1 The views herein are solely those of the author. Ms. Breitmeyer 
is an administrative law specialist for the Department of Labor 
& Economic Growth, Bureau of Commercial Services. In that 
capacity, she prosecutes individuals and corporations subject to 
the Michigan Occupational Code, including certified public 
accountants.
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2  These include certified public accountants, architects, auction-
eers, barbers, carnival/amusement rides, private cemeteries, col-
lection agencies, community planners, cosmetologists, forensic 
polygraph examiners, foresters, funeral homes and directors, 
hearing aid dealers, immigration clerical assistants, interior 
designers, land sales, landscape architects, ocularists, personnel 
agencies, prepaid funeral contract providers, private detectives, 
private security and security alarms, professional boxers, profes-
sional engineers, professional surveyors, real estate appraisers, 
real estate brokers and salespersons, residential builders, and 
maintenance and alteration contractors and ski areas. See State 
of Michigan, Department of Labor & Economic Growth, 
Bureau of Commercial Services webpage http://www.michigan.
gov/dleg/0,1607,7-154-35299_35395_35396-122794--,00.
html (accessed December 11, 2007). For example, agency 
investigators may request an accounting of all funds coming 
into the possession of a licensed residential builder in connec-
tion with a specific construction project to ensure that no funds 
were improperly diverted to another project or used for another 
purpose.

3  See MCL 339.732(1).

4  See MCL 339.732(1).

5  “Subsection (1) [setting forth the accountant-client privilege] 
does not prohibit . . . [a] certified public accountant, whose 
professional competence has been challenged in a court of law 
or before an administrative agency, from disclosing informa-

tion otherwise confidential and privileged as part of a defense 
in the court action or administrative proceeding.” See MCL 
339.732(2)(a)

6  See MCL 339.732(2)(c).

7  People v Paasche, 525 NW2d 914; 207 Mich App 698 (1994).

8  See id at 704-705.

9  See id at 707.

10  See id.

11  See id at 708.

12  See People v Simon, 174 Mich App 649; 436 NW2d 695 
(1989).

13  See id at 658.

14  163 Mich App 25; 414 NW2d 143 (1987).

15  See id at 30-31.

16  See id at 31.

17  See Harwood v Randolph Harwood, Inc, 124 Mich App 137; 
333 NW2d 609 (1983).

18  See id at 141.

19  See id.

20  See Couch v US, 409 US 322, 335; 93 S Ct 611 (1973).

In re Application of Detroit Edison Company, 276 Mich App 216; 
740 NW2d 685 (2007)

The court of appeals ruled that the Michigan Public 
Service Commission (PSC) has broad authority under MCL 
460.1 et seq. to set just and reasonable electric rates and is 
not bound by any particular ratemaking methodology. The 
PSC’s ratemaking authority allows it to increase some rates 
while reducing others to avoid an overall increase. The court 
concluded that the PSC has authority to require Edison’s 
customers to provide funds for the low income energy ef-
ficiency fund, and that those funds could be used throughout 
the state. However, the court determined that the PSC lacked 
statutory authority to allow Edison to impose a charge on all 
customers to support a voluntary renewable energy program. 
The court also reversed the PSC’s decision to disallow recov-
ery of Detroit Edison’s portion of the control premium for 
the acquisition of Michigan Consolidated Gas Company.

Michigan Ass’n of Home Builders v Director of Dept. of Labor & 
Economic Growth, 276 Mich App 467; 741 NW2d 531 (2007)

The court of appeals concluded that there was no legal 
basis for the trial court to conduct a review de novo or trial 
de novo in determining whether the Department of Labor 
and Economic Growth’s promulgation of the revised Michi-
gan Uniform Energy Code was valid. The trial court’s review 
is limited to whether, under the three-pronged Dykstra/Lut-
trell test, the rules are “reasonable” or bear a “rational rela-
tionship” to the underlying act. The court determined that 
to make this determination, the trial court is limited to the 
record created during the Department’s rulemaking process. 
Due to the legislature’s explicit statutory standards for deter-
mining “cost-effectiveness,” trial or review de novo appeared 
unnecessary. However, if the trial court finds that the Depart-
ment’s rulemaking record does not support its action, that 
the Department has not considered all relevant factors, or 
that the rules cannot be evaluated on the basis of the existing 

5
Michigan Administrative Law—a Year in Review

http://www.michigan.gov/dleg/0,1607,7-154-35299_35395_35396-122794--,00.html
http://www.michigan.gov/dleg/0,1607,7-154-35299_35395_35396-122794--,00.html
http://www.michigan.gov/dleg/0,1607,7-154-35299_35395_35396-122794--,00.html
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record, the court should remand the matter to the Depart-
ment for additional investigation or additional explanation.

Attorney General ex rel Dept. of Environmental Quality v Bulk 
Petroleum Corp., 276 Mich App 654; 741 NW2d 857 (2007)

The court of appeals determined that the trial court had 
the authority to impose penalties against defendants for vio-
lation of a rule promulgated under the part of the National 
Resources and Environmental Protection Act relating to leak-
ing tanks. The Michigan Department of Natural Resources 
(DNR) issued an administrative order requiring defendants 
to remediate underground storage tanks that were leaking 
petroleum and to submit a final assessment report (FAR). 
The court determined that the defendant’s failure to timely 
submit a statutorily complete FAR constituted a violation, 
and therefore, imposed monetary penalties. The court also 
concluded that defendant’s failure to timely raise his statute 
of limitations defense in response to motion for summary 
disposition or at the first penalty hearing constituted a waiver 
of that defense. 

In re Sprint Communications Co. LP, 277 Mich App 311; 745 
NW2d 520 (2007)

The court of appeals affirmed the Public Service Commis-
sion’s determination that maintenance fees imposed by the 
Metropolitan Extension Telecommunications Right-of-Way 
Oversight Act (METRO Act), MCL 484.1301 et seq., apply 
only to owners of telecommunications facilities, not les-
sees of such facilities. Additionally, the annual maintenance 
fee imposed by the METRO Act is based on linear feet of 
telecommunications facilities occupying public rights-of-way 
and is the responsibility of the owner regardless of whether 
the owner is utilizing or leasing those facilities.

Charter Twp. of Commerce v Michigan Public Service Commission, 
277 Mich App 602; ___ NW2d ___ (2008); 2008 WL 192199 

The court of appeals concluded that the plain language 
of MCL 484.3106 authorized the Michigan Public Ser-
vice Commission (PSC) to both accept a petition from the 
provider to amend a unilateral permit form and to impose 

an amendment to the environmental insurance provision. 
Additionally, the PSC’s actions did not clearly contradict the 
stated purposes of the Metropolitan Extension Telecommu-
nication Rights-of-Way Oversight Act (METRO Act), MCL 
484.1301 et seq. The court held that the township failed to 
show the PSC’s decision usurped the township’s ability to 
control its public rights-of-way. 

Behnke, Inc v State of Michigan, ____ NW2d ____ (2008); 2008 
WL 467016

The court of appeals affirmed the trial court’s order 
granting summary disposition in favor of the plaintiffs. The 
plaintiffs sought declaratory and injunctive relief and a writ 
of mandamus preventing the motor carrier division of the 
Michigan State Police from issuing citations under MCL 
257.255(1) to interstate carriers for failure to display a valid 
Michigan registration plate on trailers properly registered in 
a member jurisdiction that participated in the International 
Registration Plan (IRP). The court concluded that the plain 
language of § 404 of the IRP allows plaintiffs to register their 
trailers in any jurisdiction they choose as long as registration 
fees are paid on an apportioned basis. Thus, Michigan must 
grant full and free reciprocity of Michigan highways to plain-
tiffs’ trailers registered under the IRP. 

Attorney General v Michigan Public Service Commission, 2008 
WL 995919, unpublished

The Attorney General and the Association of Businesses 
Advocating Tariff Equity challenged the Michigan Public Ser-
vice Commission’s (PSC) ratemaking authority and admin-
istration of the low income energy efficiency fund (LIEEF). 
The court of appeals concluded that the PSC’s interpretation 
of its authority to administer the LIEEF, including the power 
to secure funding, is consistent with the administrative power 
conferred by the legislature and the PSC’s general ratemak-
ing authority. The court also concluded that the PSC had the 
authority to develop a structure and mechanism for funding 
of the LIEEF and that those funds could be used throughout 
the state, without regard for the location of those contribut-
ing to the fund, consistent with precedent.
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11:30 a.m. — 2:00 p.m.

The University Club of MSU 
3435 Forest Road, Lansing, MI 48909-7157 

Phone: (517) 353-5111 uclub@msu.edu

P #:___________________
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State Bar of Michigan    Administrative Law Section Registration

   Visa      MasterCard      American Express

May 7, 2008  MPSC Luncheon

Register online at http://www.michbar.org/sections/registration.cfm

State Bar of Michigan       ADMINISTRATIVE LAW SECTION     PUBLIC UTILITY LAW COMMITTEE

Honored Guests 

Commissioners
Orjiakor N. Isiogu, Chairman    Monica Martinez    Steven A. Transeth 

SOAHR Administrative Law Judges 
James N. Rigas   Mark Cummins   Daniel E. Nickerson, Jr. 

Sharon Feldman    Barbara Stump    Mark Eyster

Registrations will be taken on a first-come basis.  Registrations by April 21, 2008 are greatly appreciated.

Luncheon Menu Choices:
  Chicken Scaloppine                Vegetarian Plate

Mail your check and completed registration form to: 
State Bar of Michigan, Attn: Seminar Registration, Michael Franck Building, 306 Townsend Street, Lansing, MI 48933

- OR -
Fax (ONLY if paying by credit card) the completed form  and credit card information to: Attn: Seminar Registration at (517) 346-6365

Payment MUST be received on or before May 2, 2008. 
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 $15  for section member              
 $35   ($15 for lunch + $20 for section membership)
 $35   for non-members            
Fees are to cover the cost of the luncheon and are not refundable. 

Administrative Law Section Member?    Yes        No      

If you are not a Section member, join the Section and save money 
on this Luncheon as well as other Section products and services. 
The additional $20 charge to non-members may be applied to 
Section dues for those wishing to join the Administrative Law 
Section. For additional information, contact Bob Kehres  at (517) 
241-6016.
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In Memoriam — Tom Downs and Richard Francis

Submissions
The Administrative Law Journal welcomes unsolicited manuscripts, particularly those dealing with issues 

of law, government, and public policy in Michigan, and let ters to the editor. There is no average or expected 
length to submissions.

Inquiries, information, suggestions, and items for publication can be directed to the Publications Committee: 
Jack Dempsey of Dickinson Wright PLLC (jdempsey@dickinsonwright.com) and Kim Breitmeyer of the Michigan 
Department of Labor and Economic Growth (breitmeyerk@michigan.gov).

In Memoriam—Tom Downs

Tom Downs was born in Detroit in 1916. He was a del-
egate to the Michigan constitutional convention from Wayne 
County in 1961-62, vice president of the convention, can-
didate for judge on the Michigan court of appeals in 1964, 
candidate for Michigan State University board of trustees in 
1972, and presidential elector for Michigan in 1996. 

Downs possessed a reputation as expert on election and 
constitutional law. As a Democratic member of the constitu-
tional convention, he played a key role in drafting the judi-
ciary section of the new Constitution. He had extensive ties 
in the Democratic Party and the labor movement. He was an 
advisor to Governor and Chief Justice G. Mennan Williams. 
He served as staff attorney for the state AFL-CIO president 
August “Gus” Scholl.

He taught at Thomas M. Cooley Law School and Lan-
sing Community College. He served on various boards and 
community organizations and was a founder of the Michigan 
Political History Society, where he conducted a number of 
interviews of Michigan political leaders that remain part of 
his legacy.

Mr. Downs passed away December 26, 2007. Services 
were held through the Gorsline Runciman Funeral Home in 
East Lansing.

In Memoriam—Richard Francis

Richard J. Francis was born in Detroit on August 31, 
1932. He was a graduate of the University of Detroit High 
School, Xavier University, and Wayne State School of Law. 
He served in the U.S. Army during the Korean conflict. He 
served as general counsel for Michigan Life Insurance Com-
pany. In 1973, he was appointed by Governor William Mil-
liken as commissioner of the Financial Institutions Bureau, 
a post he held until 1980. His term as commissioner was 
marked by leadership in regulatory treatment of electronic 
banking and automatic teller machines, on anti-redlining 
initiatives, and credit union regulation. He served on numer-
ous corporate boards and government task forces, including 
the boards of Sterling State Bank and the Michigan Council 
on Economic Education.

Mr. Francis passed away January 14, 2008. Services were 
held at Holy Name Church in Birmingham. Memorial 
tributes may be made to Manresa Jesuit Retreat House, 1390 
Quarton Road, Bloomfield Hills MI 48304, or Paul Francis 
Memorial Fund, The Baldwin Public Library, 300 Merrill 
Street, Birmingham MI 48009.
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