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Chair’s Fall Note 

First, on behalf of the council and myself, I want to thank my immediate prede-
cessor, Mike Watza, for his chairmanship. Mike and his predecessors have ably led 
us through a number of innovations and expansions of section activities leading to a 
more viable and responsive section. Their leadership presents me with two competing 
thoughts. They are truly a proverbial “tough act to follow,” but they have also laid the 
groundwork for what I anticipate will be a much easier term of office for me. 

Thank you, too, to four of our existing council members who graciously volun-
teered to serve another term on the council. They are Kimberly Breitmeyer, Mark 
Burzych, Gary Gordon, and Christopher LaGrand. It is no small favor for these busy 
people to continue to expend their valuable time serving the council and you for an-
other three years. 

Your council, at the annual meeting in Grand Rapids, in addition to electing me as 
Chair, elected Kimberly Breitmeyer as Chair-Elect; Jon Christinidis, as Secretary; and 
Michael Ashton as Treasurer (second term). Michael Watza, as Past Chair, will serve 
on the council, in an ex-officio capacity.  In addition, former council member and past 
Chair, Stephen Gobbo will serve as the section’s liaison to the Board of Commission-
ers. 

September 2010 annual Business Meeting and Program 

The section conducted its annual business meeting on September 30, 2010, follow-
ing the conclusion of an outstanding program presented by Professor and President of 
Cooley Law School, Don LeDuc. He took us through the evolution of Administra-
tive Law in Michigan and gave us the benefit of his observations of the higher courts’ 
involvement and decision making in administrative appeals. He also observed that 
he has enjoyed the section programs involving department heads as speakers. A lively 
question and answer period followed. 
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Upcoming Events

The council met in October and targeted a December date for a luncheon meet-
ing with the Tax Tribunal in conjunction with the Taxation and Public Corporation 
sections. You will find more details and a registration form attached to this newslet-
ter.  We are also in the process of planning additional events in February, April, and 
our annual luncheon with the Public Service Commission, in addition to our annual 
meeting program at the time of the Bar annual meeting in Dearborn. Some of the 
ideas being pursued are programs involving the Secretary of State and some form of 
energy conference. You will receive notice of particular programs when they materi-
alize. 

Newsletter Needs

Kim Breitmeyer and Jack Dempsey continue to publish an outstanding newslet-
ter. On their behalf, I would solicit any member’s assistance in producing relevant 
and timely articles from your experiences in your practice or your particular area of 
expertise. Please contact either of them with a proposed article or idea for addressing 
issues facing our membership. You can E-Mail Kim at Breitmeyer@michigan.gov 
or Jack at jdempsey@dickinsonwright.com.  The council has voted to establish two 
$500 stipends to be awarded to the winning submissions from students at Michigan 
law schools who provide an idea and are willing to write an article. Information rela-
tive to that is being disseminated to the schools. 

Bylaw Amendments 

Members present at the annual meeting approved two bylaw amendments. The 
first is to change the name of the section to Administrative and Regulatory Law. 
The impetus for this change was the perception that the term “administrative” alone 
does not adequately identify the scope and breadth of the section’s purpose and adds 
some substance as opposed to merely reciting a process. In order to implement this 
change, we need the approval of the Board of Commissioners which we anticipate 
receiving at their November meeting. 

Second, persons other than State Bar of Michigan members who are involved in 
regulatory affairs, teaching, or administrative agency operations, may now become 
non-voting affiliates of the section upon approval of the Council and payment of 
dues. Affiliates will not be eligible for Council positions, but may assist in the activi-
ties of the section and be appointed to committees. 

Thank you to the council for its confidence in me, and I look forward to serving 
you in the coming year. I welcome any comments or suggestions you may have, and 
I may be reached at (517) 335-4226 or at pattersr@michigan.gov.
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Are major changes in the offing for our practice area?

The November 2, 2010 general election -- given the term 
limit imposed on the governor by Const 1963, Art. V, § 30 
-- will result on January 1, 2011, in the swearing in of a new 
occupant of the office, the first in eight years.  Republican 
Rick Snyder of Ann Arbor becomes the State’s forty-eighth 
chief executive.  Did his campaign in any way discuss admin-
istrative and regulatory matters?

Here’s an excerpt from the Rick Snyder for Governor 
website (called “Reinvent Michigan”)”

Government continues to function as it has in the 
past and taxpayers are feeling the squeeze. They’re 
not convinced they’re receiving real value for their 
money. State government remains bloated, ineffi-
cient and resistant to meaningful reform. Effective 
customer service to citizens is the exception, not the 
rule.

If just one component in this delicate balance was 
malfunctioning, perhaps then we could speak of 
“fixing” things.  This isn’t the case. The way our 
government operates must be transformed.  Rather 
than make minor adjustments to an antiquated bu-
reaucracy, government itself must be reinvented.

An element of the Governor-elect’s 10-point plan, under 
the heading “Fix Michigan’s Broken Government,”  includes 
this statement:

Rick wants to replace an antiquated bureaucracy 
with a government that gives taxpayers results for 
their tax dollars.

We should all stay tuned …
 

Editor’s Note

By Jack Dempsey, Dickinson Wright PLLC, Administrative Law Journal Co-Editor

The Administrative Law Section now has a LinkedIn Page

Social media sites are here to stay.  To make our events, meetings, discussions and announcements more accessible to our 
membership, we recently created a LinkedIn group currently called “Administrative Law Section.”  We are working with the 
State Bar on creating a logo and recently sent out e-mails to all current section members inviting them to join the group if they 
have e-mail addresses listed with the State Bar.  If you or someone you know does not have an e-mail address listed with the 
State Bar, please contact site owner Kim Breitmeyer at breitmeyerk@michigan.gov, or Chair and site manager Richard Patter-
son at pattersr@michigan.gov to receive an invitation to join. 

Program Ideas Solicited for 2010-2011

While your Program Committee has tentatively planned luncheon events with various state agencies, including the Michi-
gan Tax Tribunal in December and the Michigan Public Service Commission in May, we are seeking your input on program 
ideas and speakers.  We are especially interested in partnering with other sections to generate the most interest and attendance.  
What are your areas of interest?  Would you or someone within your organization make an excellent speaker on a topic of inter-
est to our membership?  If so, please contact Program Chair Kim Breitmeyer at (517) 604-0157 or breitmeyerk@michigan.gov. 

Announcements

mailto:pattersr@michigan.gov
mailto:breitmeyerk@michigan.gov
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The January 2010 United States Supreme Court decision 
Citizens United v. Federal Election Commission 558 US ___; 
130 S. Ct 876; 175 L Ed 2d 753 (2010) is the U.S. Supreme 
Court’s most recent examination of campaign finance matters 
and has generated a flurry of renewed interest in the topic.  
The case involved a 2008 documentary critical of then Sena-
tor (and Presidential candidate) Hillary Clinton released by 
Citizens United, a non-profit entity that wished to advertise 
the availability of the documentary on cable television and 
video-on-demand during a period just prior to the 2008 
presidential primary elections.  As with most U.S. Supreme 
Court decisions, there are divergent opinions as to its import 
– and consequences.  The timing of the decision several 
months prior to the 2010 elections guaranteed debate con-
cerning its impact.  The decision was referenced in President 
Obama’s 2010 State of the Union address.  At this juncture, 
it is too early to tell, nor will the author attempt to predict 
(or make qualitative assessments concerning), how the deci-
sion will impact the political landscape.1

However, the Citizens United decision, which overruled 
a prior U.S. Supreme Court decision brought to that Court 
from Michigan jurisprudence (the Citizens United decision 
overrules Austin v. Michigan Chamber of Commerce, 494 
U.S. 652, 110 S. Ct. 1391, 108 L. Ed. 2d 652 (1990)), has 
already generated legal debate in our State’s highest court.  
Prior to the Citizens United ruling, federal law prohibited 
unions (among other legal entities) from using general trea-
sury funds to make independent expenditures for “election-
eering communications” or expressly advocating the election 
or defeat of a candidate.  Citizens United reversed this restric-
tion on First Amendment free speech grounds while uphold-
ing various disclaimer and disclosure requirements.

The platform for the present Michigan Supreme Court 
examination of the Citizen United decision and the State’s 
campaign finance law arose several years earlier.  In 2006, the 
Michigan Attorney General issued an opinion concluding 
(among other things)2 that Section 57 of the Michigan Cam-
paign Finance Act (MCFA) prohibits the Civil Service Com-
mission from implementing a payroll deduction plan that 
would facilitate contributions from civil service employees to 
a union political action committee on the basis that public 
resources would (offers of cost reimbursement notwithstand-
ing), effectively, be utilized to make a political contribution 

prohibited by the MCFA.  Op. Atty. Gen, February 16, 2006, 
No. 7187.  In 2008, the Michigan Court of Appeals simi-
larly ruled that Section 57 of the MCFA prohibits a school 
district from utilizing a payroll deduction plan to facilitate 
district employees’ contributions to the Michigan Education 
Association’s (“MEA’s) political action committee.  Michigan 
Education Association v. Secretary of State 280 Mich App 477, 
761 NW2d, 234 (2008). 

Section 57 of the MCFA provides (subject to a 
number of exceptions not directly relevant here):

(1) A public body or an individual acting for a 
public body shall not use or authorize the use of 
funds, personnel, office space, computer hardware 
or software, property, stationery, postage, vehicles, 
equipment, supplies, or other public resources to 
make a contribution or expenditure or provide vol-
unteer personal services that are excluded from the 
definition of contribution under section 4(3)(a)… 
3(MCL 169.157)

 Michigan Education Association arose out of the 
MEA’s 2006 request for a declaratory ruling from the Sec-
retary of State that it was permissible for a school district to 
administer payroll deductions from school district employees 
for employee contributions to the MEA’s “separate segregated 
fund” (commonly referred to as a “political action commit-
tee”).  The MEA proposed to reimburse the school district in 
advance for the cost of such administration.  In concluding 
that the school district had no authority to do so, the Secre-
tary of State relied principally upon Op. Atty. Gen, February 
16, 2006, No. 7187 (additional Attorney General opinions 
were also cited) and Sections 55 and 57 of the MCFA which 
provide that:

A corporation organized on a for profit or nonprofit 
basis, a joint stock company, a domestic dependent 
sovereign, or a labor organization formed under the 
laws of this or another state or foreign country may 
make an expenditure for the establishment and ad-
ministration and solicitation of contributions to a 
separate segregated fund to be used for political pur-
poses.  A separate segregated fund established under 
this section shall be limited to making contributions 

Through the Looking Glass or 
Back to the Constitution?
by Jon P. Christinidis, DTE Energy
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to, and expenditures on behalf of, candidate com-
mittees, ballot question committees, political party 
committees, political committees, and independent 
committees.” (MCL 169.255(1))

and

… A corporation organized on a for profit or non-
profit basis, a joint stock company, a domestic de-
pendent sovereign, or a labor organization shall not 
solicit or obtain contributions for a separate segre-
gated fund established under this section from an 
individual described in subsection (2), (3), (4), or 
(5) on an automatic or passive basis including but 
not limited to a payroll deduction plan or reverse 
checkoff method.  A corporation organized on a for 
profit or nonprofit basis, a joint stock company, a 
domestic dependent sovereign, or a labor organiza-
tion may solicit or obtain contributions for a sepa-
rate segregated fund established under this section 
from an individual described in subsection (2), (3), 
(4), or (5) on an automatic basis, including but not 
limited to a payroll deduction plan, only if the indi-
vidual who is contributing to the fund affirmatively 
consents to the contribution at least once in every 
calendar year.  (MCL 169.255(6))

In sum, the Secretary of State reasoned that both Sections 
55 and 57 of the MCFA only permitted private entities (not 
public bodies) to make “expenditures” for the establishment, 
administration and solicitation of contributions to a sepa-
rate segregated fund.  Michigan Education Association at pp. 
482-483.  The Ingham Circuit Court reversed this ruling, 
concluding that, while Section 57 would make the admin-
istration of payroll deductions to a union political action 
committee an “expenditure” under the MCFA, administra-
tion of such payroll deductions was allowable if the union 
reimbursed the public body in advance for those expenses. Id. 
at pp. 483-484.  The Secretary of State appealed.

The majority in Michigan Education Association, noting 
that questions of statutory interpretation are reviewed de 
novo, reversed the Ingham Circuit Court, stating:

… the sole issue before us is whether, under the 
MCFA, advance reimbursement for the costs of a 
payroll deduction system prevents what is otherwise 
an illegal expenditure from ever becoming an “ex-
penditure.”  We conclude that it does not. We find 
nothing in the plain language of the MCFA that 
indicates reimbursement negates something that 
otherwise constitutes an expenditure.  Id. at 486

The majority also concluded that:

Although monetary reimbursement can compensate 
the school district for the salary paid for the time 
spent by employees performing those functions, the 
time spent on the non-school district business is ir-
retrievably lost and cannot be recovered.  Id. at 487 

However, the dissent (while calling for consideration of 
additional MCFA issues) determined:

Under the particular, and peculiar, definitions con-
tained in the self-contained looking-glass (footnote 
reference to Lewis Carroll’s “Through the Looking 
Glass” omitted) world of the MCFA, the costs of 
such payroll deduction systems are not “expendi-
tures”4 at all. Thus, the trial court reached the right 
result, although for the wrong reason. I would af-
firm the trial court on the basis that the allocated 
costs of administration by the Gull Lake Public 
Schools, for example, for collecting and delivering 
payroll deductions for “contributions”5 by members 
of the MEA affiliate to the MEA-PAC do not con-
stitute an “expenditure” as the MCFA defines that 
word. Id. at 490. (emphasis in original)

 In this context, the MEA requested, and was 
granted, leave to appeal from the Court of Appeals’ 2008 
judgment by the Michigan Supreme Court.  The Supreme 
Court heard oral argument on November 5, 2009.  Roughly 
three months later, on January 21, 2010, the Citizens United 
decision was issued.  On June 4, 2010, without having 
decided the case, a majority of the Michigan Supreme Court, 
sua sponte, issued an order again considering the Michigan 
Education Association v. Secretary of State matter and request-
ing briefing regarding “the effect, if any” of the U.S. Supreme 
Court’s  Citizens United decision.  Three Justices dissented 
from the Court’s action.  In disagreeing with the delay and 
consideration of Citizens United, the dissenters conclude that 
the case:

… has nothing to do with anything involved in 
Citizens United. Instead, it involves only whether 
Sec. 57 of the Michigan Campaign Finance Act 
bars a school district from administering a payroll 
deduction plan for a political action committee.  SC 
137451; COA: 280792; Ingham CC: 06-001537-
AA Order dated June 4, 2010

Will the “looking-glass world of the MCFA” become 
more clear? Stay tuned. 
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Endnotes

1 Nor does this article constitute legal advice or otherwise at-
tempt to summarize or explain the complex, nuanced and “self-
contained looking glass world of the MCFA[Michigan Campaign 
Finance Act].”  Michigan Education Association v. Secretary of 
State 280 Mich App 477, 490, 761 NW2d, 234 (2008).

2 The Opinion also involved a discussion of prior Attorney Gen-
eral Opinions concerning the political process and determined 
that

 Ensuring that public resources are not used to advocate for 
or against candidates or ballot questions assists in main-
taining government neutrality with respect to elections, 
and promotes the integrity of the political process itself. 
Section 57 is consistent with Const. 1963, art 11, Sec. 5 
and the purpose behind the creation of the civil service 
system and the Commission itself to ‘keep politics out of 
the classified service.’ (citation omitted).  A payroll deduc-
tion plan that uses state resources to effectuate the political 
contributions of state employees would reinsert a political 
element into the classified service.

3 (2) A person who knowingly violates this section is guilty of a 
misdemeanor punishable, if the person is an individual, by a 
fine of not more than $1,000.00 or imprisonment for not more 
than 1 year, or both, or if the person is not an individual, by 1 
of the following, whichever is greater:

 (a) A fine of not more than $20,000.00.

 (b) A fine equal to the amount of the improper contribu-
tion or expenditure.   (MCL 169.157)

4 (1) “Expenditure” means a payment, donation, loan, or promise 
of payment of money or anything of ascertainable monetary 
value for goods, materials, services, or facilities in assistance of, 
or in opposition to, the nomination or election of a candidate, 
or the qualification, passage, or defeat of a ballot question. Ex-
penditure includes, but is not limited to, any of the following:

 (a) A contribution or a transfer of anything of ascertain-
able monetary value for purposes of influencing the nomi-
nation or election of a candidate or the qualification, pas-
sage, or defeat of a ballot question …  MCL 169.206(1)

5 (1) “Contribution” means a payment, gift, subscription, as-
sessment, expenditure, contract, payment for services, dues, 
advance, forbearance, loan, or donation of money or anything 
of ascertainable monetary value, or a transfer of anything of 
ascertainable monetary value to a person, made for the purpose 
of influencing the nomination or election of a candidate, or for 
the qualification, passage, or defeat of a ballot question ... MCL 
169.204(1)

Through the Looking Glass . . .

Continued from page 5

On August 23, 2010 Governor Jennifer Granholm signed 
into law six (6) Public Acts that repealed portions of the 
Michigan Construction Lien Act, Public Act 497 of 1980, 
MCL 570.1101, et seq. (“Act”).  The effect of Public Acts 
147-152 of 2010 was to eliminate the Michigan Homeowner 
Construction Lien Recovery Fund (“Fund”) from the Act 
due to the insolvency of the Fund.  The Fund was originally 
established to protect owners of residential property from 
having to pay twice for the same work.  

As claims by residential suppliers, subcontractors, and 
laborers, who contracted with a licensed builder and were 
unable to collect for their work, overwhelmed the Fund in re-
cent years, the Fund was pushed into insolvency.  The rise in 
claims was no surprise as residential builder defaults increased 
in the troubled market.

Creation of the Fund

The Fund was created in 1982 through amendments to 
the Act as a safeguard against homeowners having to pay 
twice for the same work.  For example, when a fully paid 
building contractor became uncollectible or vanished with 
contract payments, in the absence of the Fund, a homeowner 
could be forced to also pay uncompensated suppliers to re-
move construction liens recorded against their real property.  
The Fund acted as the source of payment for the unpaid 
supplier once certain statutory requirements were satisfied, 
resulting in the homeowner being able to avoid having to pay 
a second time for the same work.    

Prior to the recent amendments, when any action was 
commenced to foreclose a residential construction lien under 
the Act, the Fund was required to be named as a defendant in 
the lawsuit.2  The Fund was potentially liable on a claim only 
after the homeowner established, with an affidavit filed in 
circuit court, that the licensed building contractor had been 
paid in full.  The lien claimant was also required to fulfill 
certain statutory requirements before receiving payment from 
the Fund.3  With satisfactory proof, the court could discharge 

Michigan Dissolves 
Homeowner 
Construction Lien Fund

By Michael F. Matheson,1 Loomis, Ewert, Parsley, Davis & 
Gotting, P.C.
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the lien against the property and require that the Fund pay 
the supplier up to allowable statutory limits.  

The Fund was administered by the Bureau of Commer-
cial Services, Department of Energy, Labor and Economic 
Growth (“DELEG”).  The Attorney General, acting on 
behalf of DELEG, defended the Fund once legal action was 
commenced by a supplier or laborer to foreclose a construc-
tion lien on a residential structure.  The Attorney General’s 
involvement would also usually include an action seeking 
indemnification from the licensed contractor for any payouts 
made by the Fund.  The licensed contractor’s failure to reim-
burse the Fund would further result in DELEG pursuing a 
separate enforcement action against the license of the build-
ing contractor.

Fee Structure

The Fund was most recently supported through a fee, 
in the amount of $10.00, added to each initial license for 
electrical, plumbing, and mechanical contractors, residential 
builders, and residential maintenance and alteration contrac-
tors.4  Members of the Fund were also subject to a renewal 
fee of $30.00 every three (3) years.5  This fee structure was 
adopted in 2006 when the Act was first amended to address 
the emerging solvency issues of the Fund.  

Prior to the 2006 amendments, a one-time $50.00 fee 
was paid on each initial license.  In addition to the initial fee, 
the “director of licensing and regulation,” i.e., DELEG, had 
the ability to issue a $50.00 special assessment against mem-
bers of the Fund.  The special assessment was allowed only if 
the Fund balance fell below $1 million.6  Special assessments 
were made in 1999 and 2005 as the number and size of 
claims against the Fund began to rise.7  

The need for special assessments appeared to be one of the 
first of several indicators that the Fund was in fiscal trouble.  
When the revisions to the fee structure were made in 2006 
it was noted that the change was intended to “create a stable, 
predictable source of revenue for the Fund.”8  

Additional 2006 Amendments

In addition to changing the fee structure, the 2006 
amendments to the Act also implemented a change which 
limited a claimant to recovering only 90 days worth of 
time-price differential or finance charge on payouts from 
the Fund.9  This amendment was intended to stem the size 
of payouts from the Fund, since finance charges were cited 
as an inflationary component to the payouts.10  In 2006 it 
was believed that the amendments to limit the amount of 
finance charges which could be recovered would “preserve 

the solvency of the Fund by reigning in payments for inter-
est”.11  Notwithstanding these efforts to reduce the size of 
the payout by limiting the amount of recoverable interest, 
the 2006 amendments increased the maximum allowable 
payout on each residential structure from $75,000.00 to 
$100,000.00.12   

At the time, the legislature assumed that by reducing 
the amount of finance charges on the payouts, along with 
imposing additional requirements in order to collect from 
the Fund, that the number of claims and size of the payout 
would be reduced.  What was not contemplated was how 
significant the rise would be in the number of claims submit-
ted to the Fund as the industry continued to deteriorate.  

Moreover, the rise in claims was arguably the result of a 
small segment of building suppliers who made liberal exten-
sions of credit knowing that the Fund would act as a back-
stop to their poor credit decisions.  Indeed, in 1999, it was 
reported that approximately 35% of the total payouts from 
the Fund were paid to two (2) building supply companies.13  
These claims further mounted as suppliers were left unpaid 
by licensed builders, also unable to maintain their own sol-
vency.

Fund Goes Bankrupt

By the end of 2009, the Fund was rendered insolvent.  
Revenue for the Fund fiscal year 2008-2009 was $753,238, 
while expenditures amounted to $2,403,000 for the same 
period.14  The deficiency of $1,649,762 wiped out the Fund 
balance.  Without the ability to issue a special assessment to 
licensed builders or procure any funding from the state, the 
Fund was effectively bankrupt.

According to DELEG, a significant reason for the insol-
vency of the Fund was due to the number of claims against 
the Fund.  From 1991 through 2002, the number of new 
claims increased gradually from approximately 150 claims 
per year to roughly 180 per year.15  Allowing for the special 
assessments, the Fund was generally able to sustain a suffi-
cient balance to pay the claims as they became due.  

Starting in 2005, however, the Fund began experiencing 
a significant rise in claims.  Indeed, by 2008, pending claims 
had spiked to over 600, and new claims were reaching record 
highs.  In 2008 there were 495 new claims, which was well 
above the historical averages encountered by the Fund.16  
Payouts during this same period also doubled.17   As of June, 
2010, the Fund balance was approximately $10,000.00, 
while the outstanding liability was estimated at approximate-
ly $3 million for the 336 pending claims.18

 



8

Administrative Law Journal Fall 2010

Impact and Solutions

Elimination of the Fund puts unpaid subcontractors, 
suppliers and other lien claimants at risk of being without 
an effective remedy.  The recent amendments to the Act, 
eliminating the Fund, still provide that once the homeowner 
demonstrates, by affidavit, that the building contractor was 
paid for the improvements in accordance with the contract, 
no supplier lien will attach.19   Trying to collect their contract 
balances from a defunct builder does not constitute a viable 
remedy for the unpaid subcontractors and suppliers. 

Michigan is not alone in its unwillingness to support a 
program like the Fund.  Based upon research performed in 
the 1990s, it appears that fewer then one dozen states offered 
similar protections to the Fund.20  It does not appear that the 
number of states offering similar programs has dramatically 
increased over the years.

The Michigan legislature, DELEG and advocates of the 
residential building industry should consider the follow-
ing to address the void created by the absence of the Fund: 
(1) consumer and contractor education programs, (2) the 
encouragement of direct disbursements to contractors and 
suppliers by a private agency, (3) the imposition of a license 
bond, and (4) required education of subcontractors and 
suppliers on the need to make more informed assessments of 
credit worthiness and risk of their customers.  It remains to 
be seen whether any of these programs will become an effec-
tive substitute for the Fund. 

Endnotes

1 Michael Matheson is a shareholder at Loomis, Ewert, Parsley, 
Davis & Gotting, PC.  Mr. Matheson specializes in the areas 
of administrative law, business law, real estate, and renewable 

energy. He has a proven record in effectively representing busi-
nesses and individuals before agencies of the State of Michigan, 
and in state and federal courts.  He also serves on the section 
Council.

2 See MCL 570.1203(4); repealed by Public Act 147 of 2010. 

3 See MCL 570.1203(1)-(2); repealed by Public Act 147 of 2010.

4 See MCL 570.1201(1)(a); repealed by Public Act 147 of 2010.

5 See id.

6 See MCL 570.1201(2); repealed by Public Act 497 of 2006.

7 See House Legislative Analysis, HB 5830, June 18, 2010.

8 See Senate Enrolled Analysis, SB 405 and 409, January 8, 2007.

9 See MCL 570.1203(6); repealed by Public Act 147 of 2010.

10 See Senate Enrolled Analysis, SBs 405 and 409, January 8, 
2007.

11 See id.

12 See MCL 570.1204; repealed by Public Act 147 of 2010.

13 See State of Indiana Legislative Services Agency, Interim Study 
Committee on Lien Recovery, dated September 17, 2002 
<http://www.in.gov/legislative/interim/committee/2002/com-
mittees/minutes/ICLR59H.pdf > (accessed November 12, 
2010).

14 See Senate Bill Analysis, HB 5830, June 30, 2010.

15 See id.

16 See House Legislative Analysis, HB 5830, June 18, 2010.

17 See id.

18 See id.

19 See MCL 570.1118a

20 See G. Arlan Toy, Applicability of a Mechanic’s Lien Law Re-
covery Fund for the Florida Residential Construction Industry, 
dated December, 1990 <http://www.dca.state.fl.us/fbc/commit-
tees/education/educaton_tac/bldg_research_files/research_re-
ports/licensing/72.pdf> (accessed November 12, 2010).

Submissions

The Administrative Law Journal welcomes unsolicited manuscripts, particularly those dealing with issues of law, 
government, and public policy in Michigan, and letters to the editor. There is no average or expected length to submissions.

Inquiries, information, suggestions, and items for publication can be directed to the Publications Committee: Jack Dempsey of 
Dickinson Wright PLLC (jdempsey@dickinsonwright.com) and Kim Breitmeyer of the Michigan Department of Energy, Labor and 
Economic Growth (breitmeyerk@michigan.gov).

http://www.in.gov/legislative/interim/committee/2002/committees/minutes/ICLR59H.pdf
http://www.in.gov/legislative/interim/committee/2002/committees/minutes/ICLR59H.pdf
http://www.dca.state.fl.us/fbc/committees/education/educaton_tac/bldg_research_files/research_reports/licensing/72.pdf
http://www.dca.state.fl.us/fbc/committees/education/educaton_tac/bldg_research_files/research_reports/licensing/72.pdf
http://www.dca.state.fl.us/fbc/committees/education/educaton_tac/bldg_research_files/research_reports/licensing/72.pdf
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Luncheon with Michigan Tax 
Tribunal

State Bar of Michigan  |  AdministrAtive LAw, PubLic corPorAtion And tAxAtion sections Registration

P #:  __________________________________________________

Name:  ________________________________________________

Your Firm/Organization:__________________________________

Address: _______________________________________________

City:__________________________ State: ____  Zip:  _________

Telephone: (_____ )  _____________________________________

Enclosed is check # ______________________ For $ _________

Please make check payable to: State Bar of Michigan

Please bill my:    Visa      MasterCard for $ ________________

Card #:  _______________________________________________

Expiration Date: ________________________________________

_______________________________________________________
Please print name as it appears on credit card

_______________________________________________________  
Authorized Signature

Mail your check/credit card 
information and completed 
registration form to: 

State Bar of Michigan
Attn: Seminar Registration
Michael Franck Building
306 Townsend Street 
Lansing, MI 48933

 

 Cost: Section member:   $ 20  

 Non-member:   $ 40

State Bar of Michigan | ADMINISTRATIVE LAW, PUBLIC CORPORATION AND TAXATION SECTIONS 

Joint Luncheon with Michigan tax tribunaL chief Judge Patricia haLM, 

feLLow Judges and staff • friday, deceMber 17, 2010

Kellogg Center Lincoln Room, 55 Harrison Road, East Lansing, MI 48823, (517) 432-4000

Presented by the Administrative Law Section of the State Bar of Michigan, in partnership with the Taxation and Public Corporation Law Sections

Joint Luncheon • friday, deceMber 17, 2010

Fax back (ONLY if paying by credit 
card) the completed form and 
credit card information to:  

Attn: Seminar Registration 
         (517) 346-6365

For additional information contact Kim Breitmeyer at (517) 604-0157 or by e-mail at breitmeyerk@michigan.gov.

Agenda

OR

Judge Halm, fellow judges and MTT staff will discuss recent 
developments in law and policy affecting the Michigan Tax 
Tribunal with a question and answer session immediately 
following.
 

Friday, December 17, 2010

Noon–2:00 p.m.

Kellogg Center Lincoln Room

55 Harrison Road

East Lansing, MI  48823
 

Cost is $20 for members; $40 for non-members
(includes lunch and parking)

Last date for registration is December 10, 2010

All cancellations must be received at least 72 business hours before the start 
of the event and registration refunds are subject to a $20 cancellation fee. 
Cancellations must be received in writing by e-mail (tbellinger@mail.michbar.
org), fax (517-346-6365 ATTN: Tina Bellinger) or by U.S. mail (306 Townsend St., 
Lansing, MI 48933 ATTN: Tina Bellinger.) No refunds will be made for requests 
received after that time. Refunds will be issued in the same form payment was 
made. Please allow two weeks for processing. Registrants who cancel will not 
receive seminar materials.

Register online at http://e.michbar.org  

Register online at http://e.michbar.org

 Please indicate whether you prefer a vegetarian meal.

54321-4659:1110
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Introduction

Notable administrative case law activity in the last quarter 
included: one federal appellate court decision; one published 
decision from the Michigan Court of Appeals; and two 
unpublished decisions from that same court. Those cases are 
summarized below. 

The federal appellate court decision involved the question 
of whether a federal agency properly followed its own rules in 
adopting a forest management plan for Northern Michigan 
forests. The published Michigan Court of Appeals decision 
concerned the propriety of the Tax Tribunal entertaining a 
challenge to a special assessment when no prior written ob-
jections were filed and when the appeal was filed more than 
two months after the township directed assessments were col-
lected. As to the two unpublished decisions, (a) one reviewed 
the Public Service Commission’s decision resolving a dispute 
between providers relating to many issues, including measur-
ing and billing telecommunications traffic; and (b) the other 
reviewed the propriety of a state agency’s disciplinary action 
of a horse trainer for violating horse racing drug laws. 

Sixth Circuit Court of Appeals 

Stating Agency Deference “Must Be Earned,” Court Finds 
Federal Agency’s Approval of Forest Management Plan 

Was Arbitrary

The U.S. Court of Appeals for the Sixth Circuit recently 
agreed with a challenger that a federal agency failed to 
properly earn its right to have courts defer to its decision. 
Meister v US Department of Ag, ___ F.3d ___ (6th Cir. 2010). 
There, the defendant Federal Forest Service adopted a forest 
management plan for Northern Michigan. The plaintiff, a 
Michigan attorney appearing pro se, objected during the for-
est plan preparation process. He noted, for example, that the 
plan wrongly favored gun hunters and snowmobile users over 
others such as hikers and bird watchers who use the forests 
for quiet activities. The Service disregarded the plaintiff’s 
comments and adopted the plan. After the plaintiff’s ad-
ministrative appeals were not successful, he sued in federal 
district court challenging the plan. The district court upheld 
the Service’s decision. 

 The Court of Appeals reversed, but did not set aside 
the plan. Its ruling is briefly summarized below:

1. The Service did not comply with its own regula-

tions requiring it to coordinate its recreational 
planning with the State of Michigan. 

2. The Service’s reasons for keeping pre-designa-
tion and club trails open to snowmobile use was 
arbitrary. The Service did not comply with its 
own regulations requiring it to minimize con-
flicts between off-road vehicles and other uses 
of the forests.

3. The Service violated the National Environmen-
tal Policy Act by failing to consider whether to 
close certain non-motorized areas to gun hunt-
ing and snowmobile use, as the plaintiff pro-
posed.

4. The Service’s estimates of snowmobile and 
cross-country visitors had no support or sup-
porting reasoned judgment. 

Since all of those failures were material to the Plan’s 
development, the Court concluded that the Service’s approval 
of the plan was arbitrary. Instead of setting aside the plan, the 
Court gave the Service 90 days to adopt a plan that complies 
with law. 

Michigan Court of Appeals – Published Decision

Court Clarifies When Clocks Starts Running to Appeal a 
Township Board’s Special Assessment to the Tax Tribunal

The Court recently struck down a township’s special 
assessment in a decision that also addressed the duty to file 
written objections to an assessment and the deadline to ap-
peal assessments. Michigan’s Adventure, Inc v Dalton Twp, ___ 
Mich App ___ (10/21/10). There, three townships agreed 
with the County to facilitate sewer projects. The town-
ships pursued special assessment proceedings under MCL 
123.743(2)-(3). One landowner, Michigan’s Adventure, 
attended the hearing on the assessment and voiced objec-
tions. Later, Michigan’s Adventure sought relief in the Tax 
Tribunal – without having first filed a written objection to 
the assessment and more than 2 months after the township 
board’s meeting directing the treasurer to collect the assess-
ments in the roll. The Township moved to dismiss the appeal. 
The Tribunal denied the request. It then vacated the special 
assessment. 

Recent Administrative Law Case Activity
By Ronald D. Richards Jr. 
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The Court of Appeals affirmed. It first stated that the lack 
of a written objection did not require dismissal. Michigan’s 
Adventure wrongly relied on MCL 123.754, since that only 
applies if the board of public works imposes an assessment 
under MCL 123.743(1). That did not happen here. The 
township imposed the assessment under MCL 123.743(2)-
(3). Unlike MCL 123.754, MCL 123.743(4) does not state 
that an objector must file a written objection or appeal to 
the Tribunal within 30 days. So the township’s reliance on 
the written objection and deadlines in MCL 123.754 was 
misplaced. Since Michigan’s Adventure voiced oral objec-
tions at the township’s hearing, it preserved its right to invoke 
Tribunal jurisdiction. 

Next, the Court found the appeal timely. MCL 
123.743(4) does not set a deadline to appeal to the Tri-
bunal. And the filing deadline in MCL 123.754 does not 
apply since there was no hearing before the board of public 
works. The Court noted that the Tax Tribunal Act, MCL 
205.735(3), sets a deadline of 35 days from the “final deci-
sion.” Noting that courts had not yet defined “final decision” 
in a case involving a township board’s decision on a special 
assessment, the Court reviewed dictionary rules and the 
Administrative Procedures Act. It concluded that the final 
decision on the assessment is the date to trigger the timing 
to file an appeal. Because the township held a hearing after 
directing the treasurer to collect the assessments on the roll, 
to revisit adjustments to the assessment, the township did not 
issue its “final decision” until after that meeting on adjust-
ments. With that in mind, Michigan’s Adventure’s appeal was 
timely. 

Finally, the Court upheld the decision to vacate the assess-
ment. Michigan’s Adventure’s expert opined that the sewer 
improvement would not increase Michigan’s Adventure’s 
property value or benefit its property since the property does 
not require a sewer line. This went unrefuted. Additionally, 
the total cost of the sewer line in front of Michigan’s Adven-
ture’s property was about $80,000, yet the assessment was 
$600,000. This supported reversal since the total assessment 
was greater than reasonably necessary to cover the work. The 
Court determined that the testimony and valuation report of 
Michigan’s Adventure’s expert constituted competent, mate-
rial, and substantial evidence on which the Tribunal based its 
decision.

Michigan Court of Appeals – Unpublished Decisions 

Court of Appeals Issues Ruling On Telecommunications 
Providers’ Measurement & Use and Paying Charges Based 

on Use 

The Court of Appeals recently issued a ruling on first-im-
pression telecommunications issues. Verizon North, Inc v Pub-

lic Service Commission et al, unpublished per curiam opinion 
of the Court of Appeals (Docket No. 282051, 8/17/10). The 
case arose out of the PSC’s order in Case No. U-14905, a 
complaint case that the Michigan Exchange Carriers Asso-
ciation (MECA) filed against Verizon on behalf of 12 of its 
Rural members. At issue was Verizon’s refusal to pay for vari-
ous services that the Rural carriers performed and the related 
bills. The complaint sought damages for the Rural members 
in an amount set out in exhibits to the complaint, though 
they were not formally listed in the complaint’s caption. 

The PSC held a hearing resolving many issues, then con-
ducted a “collaborative” to attempt to resolve other technical 
issues related to the billing matters at issue. At the end of 
the collaborative, the PSC decided the remaining issues via 
“baseball style arbitration.” The PSC’s subsequent ruling was 
favorable for the Rural carriers. The Court of Appeals af-
firmed in great part, but not fully. The Court’s ruling on the 
respective issues is below:

1. The Court agreed with the PSC that Verizon 
had to pay the terminating access charges based 
on ratios that were agreed upon and PSC-
approved, and Verizon never sought to revise 
them through proper channels.

2. The Court held that the PSC rightly let the Ru-
ral carriers charge Verizon for local transport 
and termination access pursuant to their tariffs. 
The Court explained that the charging in this 
matter met the controlling statute’s reciprocity 
requirement. 

3. The Court held that the PSC’s use of the collab-
orative to resolve outstanding technical issues, 
and “baseball style arbitration” following the 
collaborative, were within the PSC’s authority.

4. The Court agreed with the PSC that MECA 
had standing to recover monetary damages for 
the named Rural carriers even though they were 
not named as parties in the Complaint’s cap-
tion. 

5. The Court disagreed with the PSC on the un-
identified traffic issue. The Court ruled that the 
PSC erred in allowing the Rural carriers to bill 
Verizon for unidentified toll access traffic that 
Verizon forwarded but did not originate. The 
Court issued what is believed to be the first rul-
ing interpreting MCL 484.2305(a), concluding 
that that statute did not allow the Rural carriers 
to bill for that traffic.
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Agency Decision Disciplining a Horse Trainer For Violating 
Horse Racing Rules Should Have Been Affirmed Because 

the Decision Was Not “Freakish”

The Court of Appeals rejected a substantive due process 
challenge stemming from an agency’s disciplinary action 
against a horse trainer since the agency’s decision was nei-
ther “freakish” nor “conscious-shocking.” Noble v Office of 
the Racing Comm’r, unpublished per curiam opinion of the 
Court of Appeals (Docket No. 292080, 10/7/10). In Noble, 
the plaintiff horse trainer administered an anti-inflammatory 
drug to a horse due to injury. A short time later, the plaintiff 
entered the horse in a race and won. A later urine test showed 
that anti-inflammatory in the horse. Since that drug was not 
permitted in racing horses, the Office of the Racing Com-
missioner (ORC) disciplined the plaintiff. The trial court 
reversed the disciplinary action – finding that the plaintiff 
violated controlling statutes but that the ORC’s decision was 
still arbitrary since the horse needed the drug at the time of 
its injury. 

The Court of Appeals reversed and reinstated the ORC’s 
disciplinary decision. The controlling statutes make the horse 
trainer the “absolute insurer” of the horse entered to race and 
the trainer “strictly liable and subject to disciplinary action” 
if the horse has a drug in its body contrary to law. Since the 
ORC’s decision was consistent with controlling statutes, it 
cannot be deemed arbitrary or capricious – i.e., it cannot be 
deemed “freakish” or “without adequate determining princi-
ple.” Though the Court acknowledged the somewhat unusual 
circumstances, it determined that the statutes do not allow 
adjustment or reference to individual circumstances. 

Next, the Court rejected the claim that the ORC’s deci-
sion violated the plaintiff’s substantive due process rights. 
There was nothing that “shocked the conscience” in the 
ORC’s decision. Thus, the Court reversed and remanded to 
have the ORC’s decision reinstated. 

State Bar of Michigan Dues Statements

Dues statements were mailed September 20, 2010.
Dues payments must be postmarked by November 30, 2010, to avoid a late payment charge of $50.
Read the Supreme Court rules concerning the State Bar of Michigan, which includes the rules for dues.

For additional information concerning your dues, please refer to the dues instructions.

Paying Your Dues Online

You can pay your dues online by visiting e.Michbar.org

If you are changing your status to active, inactive, emeritus, or resignation, you cannot pay your dues online and 
must use the paper dues statement. We have added a feature which allows you to print out a paper invoice if 
needed. After logging in, click on print paper invoice.

If you don't have or forgot your password, click on the "Forgot/Get Login Information" link to have a new password 
sent to your e-mail address of record. If your e-mail address has changed, you may use the link on the Username/
Password Assistance screen to update your e-mail address or visit the address change page for complete 
instructions.

http://courts.michigan.gov/Courts/MichiganSupremeCourt/CurrentCourtRules/6RulesConcerningTheStateBarOfMichigan.pdf
http://www.michbar.org/generalinfo/pdfs/duesinstructions.pdf
http://e.michbar.org
http://www.michbar.org/programs/address_change.cfm
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