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Chair’s Column 

Council Changes and Thank Yous

The first order of business is to thank Robert Kehres, Lou Porter, Josh Ard, and David 
Jones for their years of service as members of the Administrative Law Section Council. Each 
of these gentlemen acquitted themselves exceptionally well, serving to shape the future path of 
the Administrative Law Section, and we wish them the very best as we free some of their pre-
cious time for other endeavors. 

Then, a huge thank you is in order to our immediate past chair and now chair emeritus, 
Mark Burzych. Thank you also to Stephen Gobbo, our chair during the 2007-2008 Session. 
Without Mark and Stephen’s substantial efforts, which continue to this day, this Section and 
the council that serves it, together with the current chair, simply could not do what it has 
done and hopes to do in the future. These two gentlemen have inspired us and have been the 
primary impetus for a substantial upgrade of the Administrative Law Section, the council and 
its members. My path for this next year, thankfully, is made significantly simpler by the efforts 
of Mark and Stephen before me. 

At the same time, we also wish to welcome Richard Aaron, Jon Christinidis, Timothy Lun-
dgren, and Michael Matheson as newly appointed council members. At November’s council 
meeting, Mark Burzych resigned his council membership to serve in an ex-officio capacity, 
and Stephen Gobbo was appointed to serve the duration of his membership term. An equally 
large thank you is extended to each of you for agreeing to get involved in this Section and lend 
your vision for the future to this worthwhile endeavor. 

In addition to the new council members, new council officers include the undersigned as 
chair, Richard Patterson as chair-elect, Michael Ashton as treasurer, and Kimberly Breitmeyer 
as secretary. 

 
September 2009 Annual Business Meeting

The Section met on September 16, 2009, prior to the Section presentation by Michigan 
Court of Appeals Judge William C. Whitbeck and his program: “The Golden Minute And A 
Half: Arguing To The Bench.” Both meetings were productive. We formally said goodbye to the 
past council members referenced above and welcomed the new council members as they were 
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voted in to their new roles. Judge Whitbeck’s presentation was excellent. Those in atten-
dance learned some of the subtle truths of what goes on in the minds of the judiciary as the 
rest of us attempt to persuade them on issues of importance to our clients.

Upcoming Events

The balance of 2009 and the year 2010 will see at least four new presentations offered by 
the Section to its members and guests. These include the Wednesday, November 18, 2009 
Luncheon at MSU’s Kellogg Center, where we will host a presentation by Steven Chester, 
Director of the Department of Environmental Quality. Please contact Richard Patterson at 
(517) 335-4226 for further details. Over the winter, we will expect to host a presentation by 
officials of the Liquor Control Commission, and in the spring, we will renew our Michigan 
Public Service Commission Luncheon, which has proven to be a significant success for the 
last several years. Finally, we will round out the tenure of this council with a presentation at 
our annual meeting that we hope will include a presentation on the subject of administra-
tive procedure. Of course, throughout the year we also expect to publish several insightful 
editions of our newsletter, The Administrative Law Journal, with Kim Breitmeyer and Jack 
Dempsey at the helm of that publication and with new council member Jon Christinidis’s 
help and Ronald D. Richard Jr.’s regular contributions.

Newsletter Needs

Kim Breitmeyer and Jack Dempsey have done a great job with our newsletter but they 
need our assistance in producing relevant and timely articles about what is happening in 
our practices. Please take a moment and introduce yourself to Kim or Jack by forwarding 
one or two of the important issues you have faced recently in the practice of administrative 
and regulatory law. You can email Kim at breitmeyerk@michigan.gov or Jack at jdempsey@
dickinsonwright.com.

Section Name Change

Our immediate past chairs, Mark Burzych and Stephen Gobbo and I have discussed 
the concept of changing the Section’s name to Administrative and Regulatory Law. This, 
because we believe that the term “administrative” alone, does not fully identify the range of 
subjects for which Section members focus their practice. We believe that the addition of the 
term regulatory will tend to more fully complete the description of the Section and perhaps 
thereby encourage the addition of new members. 

Thank you

Finally, I wish to thank the outgoing council and the current council for its trust in me 
to continue the excellent work that was started by them and others. 

Chair’s Column. . .
Continued from page 1
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Editor’s Note and Announcement

One of the editors of the Journal, Jack Dempsey of Dickinson Wright PLLC, is the author (with assistance of Doron 
Yitzchaki of the firm) of a recently published survey article in The Wayne State University Law Review entitled “Administra-
tive Law:  Michigan Sides With Marbury, Not Chevron, On Agency Deference.”  Individual copies of the article, which covers 
Michigan administrative law court decisions and other significant developments during the 2007-2008 period, are available (as 
long as supplies last) by contacting Jacqueline Tinney at (734) 623-1939 or jtinney@dickinsonwright.com. 

Casemaker 2.1—Your Newest Legal Research Service

The State Bar of Michigan has partnered with Casemaker to bring premium state and federal research materials to its membership. 
The new service provides case law, constitution, and statutes for all 50 states, including the District of Columbia. In addition the service 
provides Michigan primary law, administrative code, state court rules, federal court rules, attorney general opinions, and the model civil 
jury instructions. The entire 50-state collection is available until September of 2010 to the entire State Bar membership. 

Members also have access to several advanced legal research tools, including a case citation tool that simultaneously runs a search 
for secondary and/or third part treatises and publications, and a tool capable of searching all customized books within any state and/
or federal library in a single query.

In order to help members become familiar with Casemaker and their search engine, a community educational outreach program has 
been created that will include live city tours, continuing webinars, online tutorials, and live support.

To access this new member benefit simply log in to the SBM member area and select the Casemaker tab on the left. There are several 
helpful user guides published within the Casemaker system. In addition, you can click on Live Training at the top of the Casemaker site 
and then Event Center to sign up for specially designed Michigan Casemaker webinars training. 

Following oral argument on October 29, 2009, the U.S. 
District Court for the District of Columbia ruled that the 
Federal Trade Commission (FTC) lacks authority to apply 
the Red Flags Rule to practicing lawyers, offering a reprieve 
to law firms across the country that faced weekend deadlines 
to put programs in place to meet the rule’s requirements, 
scheduled to go into effect on November 1, 2009. 

The Red Flags Rule is an identity-theft prevention mea-
sure that requires creditors who defer payments for goods and 
services to develop and implement written protocols to iden-
tify, detect, and respond to warning signs of identity theft. In 
the spring of 2009, the FTC announced without prior notice 
or warning that lawyers are considered “creditors” under the 
rule and thus subject to its provisions. In late July, the FTC, 
at the request of the American Bar Association, suspended 
application of the rule to lawyers until November 1, but it 
rejected the ABA’s argument that the rule did not apply to 
lawyers. The ABA filed suit against the FTC on August 27, 
2009, seeking an injunction to block the application of the 
rule to lawyers. Judge Reggie B. Walton of the U.S. District 
Court for the District of Columbia entered an order grant-
ing summary judgment as to Count I of the ABA’s complaint 

alleging that the Commission's application of the Red Flags 
Rule to attorneys violates 5 U.S.C. § 706(2)(C) as it is "in 
excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right." A memorandum opinion with 
points and authorities will issue within 30 days.

Counsel for the ABA says it has won all the relief it 
sought in its challenge to the regulation, including injunctive 
relief. The order in ABA v. FTC was handed down October 
30, 2009—two days before the Red Flags Rule was scheduled 
to go into effect. The FTC is reviewing whether to appeal 
the decision. It continues to maintain that lawyers are not 
exempt from the rule.

In early June and again in late July, the State Bar of 
Michigan published Member Alerts, providing members in-
formation about the rule, the FTC’s position, and the ABA’s 
response.

There is also pending federal legislation, H.R. 3763, that 
would exempt from the rule any legal practice with 20 or 
fewer employees. The bill was unanimously passed by the 
House of Representatives on October 20 and is awaiting Sen-
ate action. 

Court Rules Red Flags Rule Does Not Apply to Lawyers

http://e.michbar.org/eCommerce/default.aspx
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administrative law section

Section Luncheon

Wednesday, November 18, 2009  

11:30 a.m. to 2 p.m.
Kellogg center, east lansing

cost (includes lunch): $20 for members and $40 for non-members

P #:___________________

name: ______________________________________________

e-mail address (imPortant):______________________________

Your Firm/organization:_________________________________

address:______________________________________________

city:__________________________ state: _______Zip: _______

telephone: ( _____ ) ______________________

enclosed is check # ______________________ for $___________

Please make check payable to: state Bar of michigan

Please bill my:

card #:_____________________________________________

expiration date:_________________

Please print name as it appears on credit card: 

____________________________________________________

authorized signature: __________________________________

State Bar of Michigan    administrative law section registration

Mail your check and 
completed registration form to:

state Bar of michigan
attn: seminar registration

michael Franck Building
306 townsend street, 

lansing, mi 48933

   visa      mastercard    

november 18, 2009 luncheon

cost: 
 section member .............................................................$20
 nonsection member ......................................................$40 

If you are not a Section member, join the Section and save money on this 
Luncheon as well as other Section products and services. IF YOU ARE NOT 
A SECTION MEMBER, BUT WOULD LIKE TO BE COME ONE, 
YOU MUST RETURN YOUR REIGSTRATION BY MAIL OR FAX. The 
additional $20 charge to  non-members will apply to Section dues to join the 
Administrative Law Section. (Membership will be paid through September 
30 of the current fiscal year.)  For additional information contact Bob Kehres 
(517) 241-6016.

 do not add me to the admin law section

To help ensure an accurate lunch count, registrations must be received by November 12, 2009. 

Fees are to cover the cost of the luncheon will not be subject to refund due to cancellation after November 12, 2009.  

For more information, please contact Richard Patterson at (517) 335-4226 or pattersonr1@michigan.gov.

Fax (onlY if paying by credit card) 
the completed form and credit card 

information to:
attn: seminar registration 

at (517) 346-6365

or

Register online at http://e.michbar.org

luncheon speaker: steven chester, director of the department of environmental Quality

for $__________

Section luncheon
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Introduction

Administrative case law activity in the last quarter 
included federal decisions from the Sixth Circuit Court of 
Appeals and Western District of Michigan and state deci-
sions from the Michigan Court of Appeals. Those cases are 
discussed below. 

The published decision from the Sixth Circuit concerns 
whether reversal is required when an ALJ fails to make 
required legal findings regarding the severity of a disability 
applicant’s mental impairment. The Western District of 
Michigan decision concerns the lawfulness of a Michigan 
Public Service Commission (MPSC) order that related 
to an incumbent local exchange carrier’s (ILEC’s) alleged 
non-compliance with the Federal Telecommunication Act’s 
requirement that ILECs sell telecommunications services that 
it offers at retail to competitors (CLECs) at wholesale rates 
for resale to consumers.

The state decisions below include a summary of a pub-
lished decision and an unpublished decision from the 
Michigan Court of Appeals. The published decision involves 
the validity of a rule enacted by the Michigan Department 
of Environmental Quality that allowed a party to request a 
contested case following the granting or denial of a permit 
to install. The unpublished decision concerns the propriety 
of the MPSC’s resolution of a complaint case against a long 
distance carrier alleging violations of the Michigan Telecom-
munications Act. 

Sixth Circuit Court of Appeals - Unpublished Decision

Reversal is not Automatically Required when AL J Fails to Follow 
Federally Mandated Evaluation Process of Mental Illness Claim

In Rabbers v Commissioner Social Security Administra-
tion, 582 F3d 647 (CA 6, 2009), the Sixth Circuit Court 
of Appeals upheld the denial of the plaintiff’s application 
for disability benefits. The plaintiff claimed disability due to 
bipolar disorder. He produced evidence of “crying episodes 
and mania” and that his medications left him groggy and un-
able to stay awake. Contrary evidence was presented that use 
of alcohol and drugs may explain the sedation problems, and 
that the plaintiff’s condition improved with medication. After 

the Social Security Commissioner denied the application, the 
ALJ agreed. The district court agreed with the ALJ.

The Court of Appeals upheld the decisions below. The 
Court first addressed the plaintiff’s argument that the ALJ 
failed to make the required “special technique” findings 
to evaluate the severity of a mental impairment. 20 CFR 
404.1520a(a). The process requires a special technique at 
steps two and three when evaluating severity of a mental im-
pairment. The Court agreed that the ALJ failed to make the 
required findings. However, the Court rejected the plaintiff’s 
argument that the failure required reversal.

The Court noted that, although agencies must follow 
their own regulations, an agency’s failure to do so typically 
does not require reversal but merely warrants a harmless error 
analysis as long as it did not deprive the claimant of substan-
tial rights or prejudice the claimant on the merits. The Court 
found that the ALJ’s error did not deprive the plaintiff of a 
substantial right or prejudice him on the merits. Having no 
published case on point, the Court reviewed several authori-
ties and concluded that the ALJ’s failure did not deprive the 
plaintiff of “substantial rights,” since the special technique of 
§ 404.1520a does not confer such an “important procedural 
safeguard” upon claimants that an ALJ’s failure to follow it 
will rarely be harmless. 

The Court then explained that the record established that 
the ALJ’s error did not prejudice the plaintiff on the merits, 
because the record showed that the bipolar disorder was not 
severe enough to render him disabled. The Court added that 
the ALJ properly rejected the only evidence in the record that 
would have supported a contrary conclusion (testimony of 
Dr. Fomunung), since (1) Dr. Fomunung only saw the plain-
tiff for about 15 to 30 minutes every two to three months; 
(2) Dr. Fomunung’s testimony was not supported by the 
medical records and treatment notes from previous treating 
professionals, which indicated mild or no side effects from 
medications; and (3) the plaintiff never reported any sedative 
side effects of his medication throughout his treatment. For 
those reasons, the Court affirmed the decisions below. 

Judge Holschuh dissented in part and concurred in part. 
He would have regarded the ALJ’s failure as a violation of law 
that confers substantial procedural rights on a claimant. He 

Recent Administrative Law Case Activity

By Ronald D. Richards Jr.



6

Administrative Law Journal Fall 2009

opined that a violation of this type requires vacating the deci-
sions below and remanding for the ALJ to make the required 
findings. However, he also determined that, since there was 
no plausible evidence that could support a finding that the 
plaintiff was entitled to disability benefits, he concurred in 
the decision to deny benefits. He concluded that remanding 
the case would have been futile. 

Decision by the United States District Court of Michigan       
For the Western District Decision

Court Upholds ILEC’s Method of Offering ICB Contracts to          
Non-Residential Customers

The federal district court decision in CMC Telecom, Inc v 
Michigan Bell Telephone Co, No. 1:07-cv-319, ____ F Supp 
2d ___; 2009 WL 2777151 (WD Mich August 28, 2009), 
concerned individual case basis (ICB) contracts that the de-
fendant AT&T offered to various non-residential customers. 
The gist of the plaintiffs’ complaint was that AT&T violated 
the Federal Telecommunications Act by offering discounted 
rates to retail customers that were lower than the lowest 
wholesale rates available to CLECs. The plaintiffs sought 
to compel AT&T to disclose the prices for services offered 
through their ICBs. Neither the ALJ nor the MPSC granted 
the requested relief, as the MPSC upheld AT&T’s failure to 
disclose the terms of its ICBs. 

Judge Maloney of the Western District of Michigan 
affirmed the MPSC’s Order. First, the judge ruled that the 
MPSC properly determined that AT&T was under no 
obligation to offer a wholesale discount off of its discounted 
prices for components of an ICB contract that are offered to 
another individual customer. He explained that AT&T’s ICB 
contracts may offer their non-carrier subscribers certain ser-
vices at rates lower than the 16.62% wholesale discount off 
the tariff rates. He rejected the notion that Section 251 of the 
Federal Telecommunications Act requires AT&T to disclose 
its retail ICB pricing to CLECs, since such would be counter 
to laws restricting disclosure of customer proprietary network 
information. 

Next, Judge Maloney determined that the MPSC’s refusal 
to require AT&T to permit CLECs to aggregate service to 
qualify for ICB pricing was lawful. The judge explained that 
if the plaintiffs were allowed to aggregate end users to qualify 
for a volume discount in an ICB, it would force AT&T to 
offer, at a wholesale discount, a retail service that it does 
not offer to its own customers – a result not supported in 
federal law. The plaintiffs may buy multiple ICBs at a volume 
discount, assuming AT&T offers such to its own customers, 
and resell the ICBs individually subject to the same terms 
that AT&T imposes on its own customers. In other words, 

the plaintiffs’ end users must be similarly situated to the sub-
scriber with whom AT&T negotiated the ICB.

Judge Maloney then determined that the MPSC prop-
erly refused to require AT&T to treat CLECs, rather than 
CLECs’ end users, as its customers in the resale context. 
Since federal law does not require AT&T to allow the plain-
tiffs to aggregate the end users to qualify for an ICB, federal 
law also does not require AT&T to treat the CLEC as its end 
user rather than the CLEC’s end user.

Finally, Judge Maloney upheld the MPSC’s finding that 
requiring AT&T to permit a contract to be resold either to 
the same customer or to a similarly situated one is reason-
able. He ruled that requiring a potential customer to be 
similarly situated to an existing ICB customer before the ICB 
may be resold is not a condition on the resale of an ICB. If 
the requirement is not conditioned on resale, then it does 
not violate the Federal Telecommunications Act. Instead, it 
is a requirement that the same ICB be resold (rather than a 
different ICB). Relatedly, the judge ruled that the plaintiffs 
failed to show error below in the way the MPSC resolved the 
lawfulness of AT&T’s procedure for determining whether a 
particular prospective customer is similarly situated to the 
existing customer. Noting that the ALJ and MPSC both 
expressed reservations about AT&T’s procedure, the judge 
nevertheless found reasonable the MPSC’s recommendation 
that the process for determining whether two customers are 
similarly situated be provided for through an interconnection 
agreement. 

Michigan Court of Appeals – Published Decision 

Court Strikes Down MDEQ Rule

Allowing a Request for a Contested Case Regarding Decisions               
on a Permit to Install 

The case of Wolverine Power Supply Cooperative, Inc v 
Dep’t of Environmental Quality, ___ Mich App ____; ____ 
NW2d ____; 2009 WL 2959537 (September 15, 2009) 
(per curiam) stemmed from a challenge over the validity of 
– and the MDEQ’s authority to promulgate – Rule 1830. 
That Rule allowed a party to request a contested case after a 
Michigan Department of Environmental Quality (MDEQ) 
grant or denial of a permit to install. In Wolverine, the plain-
tiffs’ electricity providers sought permits from the MDEQ 
regarding proposed new power plants that would use coal 
and biomass fuels. The plaintiffs initially asked the MDEQ 
to declare that Rule 1830 was invalid or could not be applied 
to their applications. When the MDEQ refused to do so for 
lack of authority, the plaintiffs sued in circuit court for the 
same relief. The circuit court granted the plaintiffs’ request. 
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The Court of Appeals affirmed and held that the MD-
EQ’s Rule 1830 was invalid, since the MDEQ had no au-
thority to promulgate it. The Court’s decision was based on 
statutory interpretation principles. It first noted that MCL 
324.5505(8) (Subsection 8) provides that “any person” may 
“appeal the issuance or denial” of a permit to install by seek-
ing a Revised Judicature Act review. It then compared Sub-
section 8 with MCL 324.5506(14) (Subsection 14), which 
addresses review of operating permit decisions. Unlike Subsec-
tion 8, Subsection 14 mandates two separate review proce-
dures for two types of entities that may seek review concern-
ing operating permits: (1) A contested case hearing, available 
to owners and operators of a facility seeking review of the de-
nial of an operating permit; and (2) judicial review, available 
to any person seeking review of the issuance or denial of an 
operating permit. It noted that when the Legislature includes 
a provision in one statute and omits the provision in a related 
statute, the Court should construe the omission as intention-
al and should not include an omitted provision where none 
exists. For those reasons, the Court concluded that including 
the contested case procedure in Subsection 14 concerning 
operating permits – but not in Subsection 8 regarding permits 
to install – the Legislature decided that contested case hear-
ings are appropriate for denials of permits to operate but not 
appropriate for decisions on permits to install.

 
Michigan Court of Appeals – Unpublished Decision

MPSC’s Finding of Violations of Michigan Telecommunications Act 
and Awarding of Costs was Proper 

In Deward v Michigan Public Service Commission, unpub-
lished opinion per curiam of the Court of Appeals, issued 
October 6, 2009 (Docket No. 283927), the Michigan Court 
of Appeals affirmed the MPSC’s order resolving the peti-
tioner’s complaint against LDMI Telecommunications, Inc. 
(LDMI). The case arose when the petitioner filed a complaint 
against LDMI for violations of the Michigan Telecommu-
nications Act (MTA) regarding his local and long distance 
phone services through LDMI. 

The petitioner made three claims: (1) That he was billed 
for optional services that he never ordered, contrary to § 507 
of the MTA; (2) that he was billed for service provided after 
he cancelled it, contrary to § 502(1)(c) of the MTA; and (3) 

that LDMI employees made false statements during the can-
cellation and refund process, contrary to § 502(1)(a) of the 
MTA. The MPSC found that the petitioner proved that there 
were three false statements, and therefore, found a violation 
of § 502(1)(a) of the MTA. After that finding, the MPSC 
imposed a fine of $1500 – $500 per violation – and awarded 
the petitioner one-third of the total fees and costs he sought. 

The Court of Appeals affirmed in all respects. It first 
explained that the MPSC properly rejected the claimed viola-
tion of § 507 of the MTA. Section 507 prohibits a provider 
from including or adding “optional services in an end-user’s 
telecommunications service package without the express 
oral or written authorization of the end user.” See MCL 
484.2507(1). The Court found that LDMI’s addition of late 
fees did not violate § 507, since a late fee is not an “optional 
service in an end-user’s telecommunications service package,” 
in that a late fee is not a service offered to customers for the 
transmission of two-way interactive communication and as-
sociated usage. 

The Court also upheld the MPSC’s finding that LDMI 
did not violate § 502(1)(c). Section 502(1)(c) bars a provider 
from charging the end-user for service “provided after the ef-
fective date the service was cancelled.” See MCL 484.2502(1)
(c). The petitioner cancelled his long distance service on 
February 2, 2007, but LDMI did not credit his account 
and instead issued a refund that the petitioner received in 
September 2007. The Court rejected the argument that the 
refund process violated § 502(1)(c). Since LDMI did not 
provide the petitioner with long distance service after Febru-
ary 2, 2007, LDMI did not enable petitioner (the end-user) 
to use its long distance service after that date. No further 
charge for the service appeared on the petitioner’s bill. As a 
result, no violation of § 502(1)(c) occurred.

Finally, the Court affirmed the MPSC’s finding that the 
petitioner was entitled to recover fees and costs only for the 
claims on which he was successful. The petitioner argued 
that MPSC did not have authority to divide his recovery by 
the portion of claims on which he was successful. The Court 
disagreed. It noted that no language in the MTA allows the 
MPSC to compensate a person who complains about an 
action that is not found in violation of the MTA. Rather, the 
MTA only allows the MPSC to award remedies and penalties 
to make whole a person who has been harmed by a “viola-
tion” of the MTA. 

Submissions

The Administrative Law Journal welcomes unsolicited manuscripts, particularly those dealing with issues of law, government, and public policy 
in Michigan, and let ters to the editor. There is no average or expected length to submissions.

Inquiries, information, suggestions, and items for publication can be directed to the Publications Committee: Jack Dempsey of Dickinson Wright PLLC 
(jdempsey@dickinsonwright.com) and Kim Breitmeyer of the Michigan Department of Energy, Labor and Economic Growth (breitmeyerk@michigan.gov).
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