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CRIMINAL PROCEDURE

I. THE FOURTH AMENDMENT

A. Warrantless Searches/Entries

In Florida v Jardines, 569 US 1, 133 S Ct 1409, 185 L Ed 2d 498 (2013), a case changing
the law in Michigan, police took a drug-sniffing dog to defendant's front porch, where the dog gave
a positive alert for narcotics.  This information was used to obtain a search warrant, leading to the
seizure of marijuana plants.  The Court majority held that entry into the curtilage of the premises for
the purpose of having the dog sniff was beyond the scope of the "limited license" given by the
homeowner for anyone to walk up on his porch and approach his door, and thereby violated the
Fourth Amendment.  Michigan law was to the contrary, and is thus impliedly overruled.  See People
v Jones, 279 Mich 86 (2008). The good-faith exception was not raised and thus not discussed.

The Court in Missouri v McNeely, __US__, 133 S Ct 1552, 185 L Ed 2d 696  (2013) rejected
the view that a warrantless blood draw on probable cause in an OUIL type case is always permissible
on the ground that the evidence dissipates over time.  But the Court also did not say a warrant is
always required.  The Court found that the State's proposed per se rule failed to account for advances
in the processing of warrant applications, given modern technology.  The natural dissipation of
alcohol in the blood may support exigency in a particular case, but the cases must be approached on
a case-by-case basis.  In dissent, the Chief Justice observed that "A police officer reading this Court’s
opinion would have no idea—no idea—what the Fourth Amendment requires of him, once he
decides to obtain a blood sample from a drunk driving suspect who has refused a breathalyzer test.
I have no quarrel with the Court’s 'totality of the circumstances' approach as a general matter; that
is what our cases require. But the circumstances in drunk driving cases are often typical, and the
Court should be able to offer guidance on how police should handle cases like the one before us."

Maryland v King, 569 US__, 133 S Ct 1958, 186 L Ed 2d 1 (2013) must be considered with
some caution.  The Court held that when officers make an arrest supported by probable cause to hold
for a serious offense, and bring the suspect to the station to be detained in custody, taking and
analyzing a cheek swab of the arrestee's DNA is, like fingerprinting and photographing, a legitimate
police booking procedure that is reasonable under the Fourth Amendment.  But note the reference
to a “serious” offense, which will almost certainly be a limitation, and likely will require the offense
be one of violence or attempted violence.  And see MCL 28.243.

Two Court of Appeals allowed warrantless entries under the community-caretaking doctrine,
and also applied the good-faith exception to a situation outside of defective search warrants.  Two
officers in People v Hill, 299 Mich App 402 (2013) went to defendant’s home shortly after midnight
on March 8, 2010, after a  neighbor called police, concerned about defendant’s well-being. The
neighbor said that "in the last few days to a week, she had not seen or heard from defendant and that,
for the same time period, defendant’s vehicle had not moved from his property, even though
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defendant would typically come and go in the vehicle on a regular basis. The neighbor also informed
the officers that defendant usually worked in his house during the night, which she could generally
hear, but she had not heard him working for several nights. The neighbor mentioned that the interior
lights in defendant’s house had been on for awhile and that defendant’s cats had been looking out
of the home’s windows.  The neighbor, who was worried about defendant, explained to [an officer]
that all of these circumstances were unusual."  The officers saw an interior light was on, and there
were six to eight pieces of mail in the mailbox, which were a few days old at most, a phonebook was
on the front porch, and defendant's car, which was cold and covered with some leaves, was in the
driveway.  They attempted to rouse someone inside but received no answer.  They had dispatch call
defendant’s phone and there was no answer.  The officers were able to slide open an unlocked
window and yelled inside, but still received no answer.  The officers decided to enter to make sure
no one inside was injured or ill and in need of aid, and a marijuana operation was found.  The court
held the entry property under the community-caretaker function of the police, stating that "Although
there were no signs of forced entry or sounds of someone in distress, the circumstances were such
that an officer could reasonably conclude that defendant may be in need of aid or assistance."  The
panel majority noted that if an occupant in this situation "later died due to a lack of timely aid, the
community uproar over the officers’ failure to enter the home would be deafening, and public
criticism regarding the lack of police action would be, in our view, reasonable and deserved in light
of the surrounding circumstances."  The panel also held that in any event the exclusionary rule
should not apply in these circumstances, for the police conduct was not the sort that should be
deterred.  Note that on these facts detailed above, dissenting Judge Markey would have suppressed
and said that "the police conduct in this case was at a minimum sloppy to negligent" (!!).

The second case is People v Lemons, 299 Mich App 541 (2013).  Police responded to a report
of the front door open and blowing in the wind at a residence.  When they arrived this was indeed
the case.  The officers announced their presence, knocked on the door several times, and rang the
doorbell. No one came to the door.  The officers feared that there may have been a home invasion,
and that there could either be persons injured or suspects inside.  One officer testified that an open
door was consistent with a breaking and entering and that there is not always damage to a door in
a breaking and entering.  The officers entered to walk through to ascertain if there were suspects or
victims on the premises, and saw marijuana in open view.  A search warrant was then obtained.  The
circuit court dismissed, finding the entry improper, but the Court of Appeals reversed, finding the
entry a proper emergency circumstances/community caretaking entry—“there was a very real
possibility that someone could have been inside and police assistance was needed. In such a scenario,
there would be consternation in the community if the officers turned and left the residence without
further investigation. In such a situation, the criticism of the officers would be justified, as the public
relies on the police to help in emergencies. Outrage with such a scenario would be further proof that
the police officers acted reasonably in entering the condominium in this case."  The court also held
that the exclusionary rule should not apply in any event: "even if the officers’ behavior fell short of
satisfying the criteria set forth in the emergency aid exception, the exclusionary rule is not the
remedy here.. . . Here, the police officers entered the residence because they believed people could
be inside and were in need of immediate aid. This is not the type of police conduct that should be
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deterred. . . . Rather than deterring misconduct, applying the exclusionary rule in this case 'would
only deprive citizens of helpful and beneficial police action.'”

B. Searches Under Warrant

Florida v Harris, 568 US__ , 133 S Ct 1050, 185 L Ed 2d 61 (2013) was the other dog-sniff
case from the United States Supreme Court, this one concerning the establishment of probable cause.
The Court said that to establish that a drug-detection dog is reliable, the prosecution need not, in
every case, present an exhaustive set of records, including a log of the dog's performance in the field;
that approach would be inconsistent with the flexible, common-sense standard of probable cause.
Evidence of a drug-detection dog's satisfactory performance in a certification or training program
can itself provide sufficient reason to trust his alert; if a bona fide organization has certified a dog
after testing his reliability in a controlled setting, a court can presume, subject to any conflicting
evidence offered, that the dog's alert provides probable cause to search.  Even where a drug detection
dog has not completed a formal certification program, a court can presume, subject to any conflicting
evidence offered, that the dog's alert provides probable cause to search, if the dog has recently and
successfully completed a training program that evaluated his proficiency in locating drugs.  The
defendant must have the opportunity to challenge evidence of a drug detection dog's reliability,
whether by cross-examining testifying officer or by introducing his own fact or expert witnesses.
In the end, in determining whether a drug detection dog is reliable, the question is whether all the
facts surrounding dog's alert, viewed through the lens of common sense, would make a reasonably
prudent person think that a search would reveal contraband or evidence of crime.

Execution of a search warrant was before the Court in Bailey v United States, __US__, 133
S Ct 1031, 185 L Ed 2d 19 (2013), returning to an issue raised decided over 30 years in Michigan
v Summers, 452 US 692, 101 S Ct 2587, 69 L Ed 340 ((1981).  Summers held that officers executing
a search warrant may detain those present on the premises or departing as they arrive for the time
necessary for the execution of the warrant.  Here, the Court held that an officer's authority under the
Summers rule is categorical; detention of a current occupant, during execution of a search warrant,
represents only an incremental intrusion on personal liberty when the search of a home has been
authorized by a valid warrant, since the detention occurs in the individual's own home.  But this rule
is spatially constrained and limited to the immediate vicinity of the premises to be searched. Factors
that courts may consider to determine whether an occupant was detained within the immediate
vicinity of the premises to be searched, for purposes of the Summers rule, include the lawful limits
of the premises, whether the occupant was within the line of sight of his dwelling, the ease of reentry
from the occupant's location, and other similar relevant factors.

II. CONFESSIONS/FIFTH AMENDMENT

A. Custody

Last year it was noted that the Michigan Supreme Court had granted leave to appeal in
People v Elliott, 295 Mich App 623 (2012).  The Court of Appeals had determined that a parole
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officer interviewing a defendant concerning a parole violation which constitutes a crime is a law
enforcement officer, so that Miranda warnings are required before the interview.  But the Michigan
Supreme Court found that this was the wrong question, the right question being whether defendant
was in custody for purposes of the parole interview.  Defendant was arrested for an armed robbery,
given his Miranda rights, and, after answering a few questions, asked for an attorney.  Questioning
ceased, as required, and under Edwards v Arizona, defendant could not be further questioned unless
he initiated the contact.  He was on parole for another offense, and three days later his parole officer
went to the jail to serve him with parole violation charges for committing the new offense, and to
take his statement with regard to the parole violation.  The parole agent did not give defendant
Miranda warnings, and he confessed.   The Court of Appeals held that the questioning by the parole
officer was a custodial interrogation without Miranda warnings, and after the previous invocation
of counsel.  Because there are “inherently compelling pressures” when a parole officer questions a
parolee about a violation caused by new criminal conduct, and that questioning may lead to criminal
prosecution, the panel held that the parole officer is a "law enforcement officer" required to give
Miranda and to observe the prior invocation of the right to counsel. 

But the Michigan Supreme Court found otherwise.  In People v Elliott, 494 Mich 292 (2013)
the court held that the right question was whether the questioning by the parole officer constituted
"custodial interrogation," and the court concluded that it did not.  The meeting between the parole
officer and defendant took place in the jail library and lasted approximately 15 to 25 minutes.  The
court said that "Where, as here, a parolee is incarcerated for an alleged parole violation, 'custodial'
means more than just the normal restrictions that exist as a result of the incarceration," noting that
United States Supreme Court holding that “imprisonment alone is not enough to create a custodial
situation within the meaning of Miranda" in Howes v Fields, 565 US __, __; 132 S Ct 1181, 1190;
182 L Ed 2d 17 (2012).  The court concluded that considering all the circumstances,  there was no
custodial interrogation in this case.

People v Cortez, 299 Mich App 679 (2013) also considered questioning by an inmate, was
before the Court of Appeals for the second time, and is rather complex.  The first decision was
People v Cortez, 294 Mich App 481 (2011) (remanded for reconsideration in light of Howes v
Fields). Defendant was convicted of being a prisoner in possession of a weapon.  Following
procedure for the institution, a lockdown search of cells was conducted.  Prisoners were required to
leave their cells, be patted down, and then go to another area while their cells were searched.
Defendant was one of these prisoners.  Shanks were found in his cell. As required by policy,
defendant was cited for misconduct, handcuffed, and taken to an isolation cell.  A lieutenant decided
to interview defendant, and defendant was escorted in handcuffs to the control center.  The
Lieutenant said he had defendant come to the control center to be interviewed because inmates are
often reluctant to speak openly in front of others. The two went into a back office for the interview.
Defendant at first denied everything, but after being told that the shanks had been found and the
evidence was "pretty damaging," and that he needed to tell the Lieutenant "what was going on inside
the prison because violent events had recently occurred," defendant began to talk, and knew there
was a tape recorder being used.  On the recording, which was played, in part, for the jury, defendant
said that the weapons were his and that gang members had forced him to make them. One weapon
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was for his own protection and the other was to be sold. He also admitted to selling a third weapon
the previous day, and spoke about gang activity in the institution. The interview lasted approximately
15 minutes, and defendant never sought to end the interview.  Defendant was then escorted back to
segregation. 

The trial court found that defendant was in custody and was being interrogated, but that the
Lieutenant's testimony showed he was not “acting as a tool of the State Police.”  The court cited
People v Anderson, 209 Mich App 527 (1995), holding that “constitutional protections apply only
to governmental action” and, therefore, that “a person who is not a police officer and is not acting
in concert with or at the request of the police is not required to give Miranda warnings before
eliciting a statement.”  The trial judge observed that “there were many good, legitimate reasons why
the Department of Corrections followed up with an interview of the defendant, relating to the safety
and security of the prison, not only corrections officers but also inmates. Also, in effort to find out,
not only what is going on, but whether there was a gang problem, and specifically what’s going on
in that unit.”

The Court of Appeals in its first opinion affirmed, and said that "To conclude 'that any
investigatory questioning inside a prison requires Miranda warnings . . . could totally disrupt prison
administration' and 'torture [Miranda] to the illogical position of providing greater protection to a
prisoner than to his nonimprisoned counterpart.' . . . Mathis v United States, 391 US 1; 88 S Ct 1503;
20 L Ed 2d 381 (1968)."  Being restricted or deprived of freedom, in the prison context, said the
court, "is relative to additional limitations being placed on a prisoner beyond simply being in prison."
 In the prison setting, the "custody" requirement for Miranda warnings "implies a change in the
surroundings of the prisoner which results in an added imposition on his freedom of movement.
Thus, restriction is a relative concept, one not determined exclusively by lack of freedom to leave."
Such factors as "the language used to summon the individual, the physical surroundings of the
interrogation, the extent to which he is confronted with evidence of his guilt, and the additional
pressure exerted to detain him must be considered to determine whether a reasonable person would
believe there had been a restriction of his freedom over and above that in his normal prisoner setting"
so as to require Miranda warnings.  The court concluded that "Although this case presents a close
call, because defendant was questioned by a corrections officer regarding an offense within the
prison and for the purpose of maintaining prison safety, he was presented with very limited evidence
of his guilt, and he was restrained and isolated pursuant to department procedure when dangerous
weapons are found in an inmate’s area of control, we find that the questioning was more like general
on-the-scene questioning,  . . . and questioning essential to the administration of a prison . . . . Thus,
the trial court did not err by finding no violation of defendant’s Fifth Amendment rights."

That decision was vacated by the Michigan Supreme Court after the United States Supreme
Court decision in Howes v Fields. This time the panel rendered a split decision, again upholding the
admissibility of the statements. The majority reviewed the Fields decision, which reversed a decision
that Miranda warnings were required in the circumstances there:
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The Court initially indicated that, in assessing the question of custody, a court must
consider all the circumstances surrounding the interrogation in order to determine
whether a reasonable person would have felt that he or she was not free to end the
interrogation and leave.  Relevant factors include the location of the questioning, its
duration, statements made during the interview, the presence or absence of physical
restraints during questioning, and the release of the interviewee at the end of the
questioning.

The Supreme Court then clarified that an inmate’s imprisonment alone is not
sufficient to constitute custody for Miranda purposes. The Court cautioned that
restraint on a person’s freedom of movement is just the first step in the custody
analysis. Courts must also ask “whether the relevant environment presents the same
inherently coercive pressures as the type of station house questioning at issue in
Miranda.” The Fields Court cited Maryland v Shatzer for the proposition that the
rule in Edwards v Arizona limiting the state’s ability to initiate additional questioning
after a suspect invokes his right to counsel, does not apply “when there is a sufficient
break in custody between the suspect’s invocation of the right to counsel and the
initiation of subsequent questioning.” The Fields Court noted that, according to
Shatzer, a break in custody can happen while a prisoner is serving his sentence. The
Fields majority concluded that, by extension, “[i]f a break in custody can occur while
a prisoner is serving an uninterrupted term of imprisonment, it must follow that
imprisonment alone is not enough to create a custodial situation within the meaning
of Miranda.”

The Court examined the relative coerciveness of an interrogative setting as perceived
by a free person compared to a prisoner and articulated three meaningful distinctions.
First, the initial shock that a recently-arrested person might feel during an
interrogation is not likely to be experienced by a prison inmate when he is
questioned:

[Q]uestioning a person who is already serving a prison term does not
generally involve the shock that very often accompanies arrest. In the
paradigmatic Miranda situation—a person is arrested in his home or
on the street and whisked to a police station for
questioning—detention represents a sharp and ominous change, and
the shock may give rise to coercive pressures. A person who is “cut
off from his normal life and companions,” and abruptly transported
from the street into a “police dominated atmosphere,” may feel
coerced into answering questions.  By contrast, when a person who
is already serving a term of imprisonment is questioned, there is
usually no such change. “Interrogated suspects who have previously
been convicted of crime live in prison.”For a person serving a term
of incarceration, the ordinary restrictions of prison life, while no
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doubt unpleasant, are expected and familiar and thus do not involve
the same “inherently compelling pressures” that are often present
when a suspect is yanked from familiar surroundings in the outside
world and subjected to interrogation in a police station. 

Second, a prisoner is unlikely to agree to talk to police in the hopes that he will be
able to go home if he cooperates. “[W]hen a prisoner is questioned, he knows that
when the questioning ceases, he will remain under confinement.” Third, a prisoner
“knows that the law enforcement officers who question him probably lack the
authority to affect the duration of his sentence” or lack the power to give him early
release on parole.

In contrast, a person who is not incarcerated might feel compelled to talk out of fear
of reprisal for remaining silent or out of hope for lenient treatment. See id. The Fields
majority concluded that “service of a term of imprisonment, without more, is not
enough to constitute Miranda custody.”

The Supreme Court also rejected the Sixth Circuit’s emphasis on the fact that the
inmate was questioned in private:

Taking a prisoner aside for questioning—as opposed to questioning
the prisoner in the presence of fellow inmates—does not necessarily
convert a noncustodial situation . . . to one in which Miranda applies.
When a person who is not serving a prison term is questioned,
isolation may contribute to a coercive atmosphere by preventing
family members, friends, and others who may be sympathetic from
providing either advice or emotional support. And without any such
assistance, the person who is questioned may feel overwhelming
pressure to speak and to refrain from asking that the interview be
terminated.

By contrast, questioning a prisoner in private does not generally
remove the prisoner from a supportive atmosphere. Fellow inmates
are by no means necessarily friends. On the contrary, they may be
hostile and, for a variety of reasons, may react negatively to what the
questioning reveals. In the present case, for example, would
respondent have felt more at ease if he had been questioned in the
presence of other inmates about the sexual abuse of an adolescent
boy? Isolation from the general prison population is often in the best
interest of the interviewee and, in any event, does not suggest on its
own the atmosphere of coercion that concerned the Court in Miranda.
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The Fields Court also stated that imposing additional restraints on a prisoner’s
freedom of movement, such as an armed escort to the interview room, does not
necessarily suggest custodial interrogation. The Court stated that “such procedures
are an ordinary and familiar attribute of life behind bars. Escorts and special security
precautions may be standard procedures regardless of the purpose for which an
inmate is removed from his regular routine and taken to a special location.”

The court concluded that "Although Fields alters our earlier analysis of the custody issue, it does not
compel a different result.  . . . The record established that the security precautions employed were
standard prison procedures that are routinely employed when weapons are found in an inmate’s cell
These were conditions and restraints to which defendant would have been subjected as a matter of
prison policy regardless of the interview. . . .Thus, the custody analysis is not impacted by the
security precautions undertaken."  The court noted that "a relevant distinction between Fields and
this case is that unlike Fields, defendant was not told that he was free to end the questioning and
return to his cell. However, other coercive aspects of the interrogation that existed in Fields are
absent here. Unlike Fields, who was questioned for up to seven hours late into the night, defendant’s
interview lasted only fifteen minutes. . . . defendant 'did not hesitate to discuss the matter' even when
he was aware that a tape recorder was running. . . . There was no evidence that defendant’s sleep
schedule was interrupted or that he was made uncomfortable. . . .Additionally, we agree with the
observation of the Fields majority that a prisoner’s removal from the general population might lessen
the coercive aspect of the interview." The court held that in light of all the features of the
interrogation, defendant was not in custody for purposes of Miranda when he was questioned.

The defendant in People v Jones, 301 Mich App 566 (2013) argued that her statements made
to the police during a traffic stop should have been suppressed because no Miranda warnings were
given.  The panel rejected her claim.  It is well settled that the seizure that occurs in a traffic stop is
not akin to that involved with an arrest.

B. Interrogation

 Last year, People v White, 294 Mich App 622 (2011) was discussed, the Court of Appeals
finding that no interrogation occurred and thus Miranda warnings were not required.  The Michigan
Supreme Court at People v White, 493 Mich 962 (2013) affirmed the decision of the Court of
Appeals that interrogation had not occurred.  The prosecution had appealed from suppression of
defendant's statement, where defendant, after Miranda warnings, had invoked his rights.  An officer
then said “I’m not asking you questions, I’m just telling you. I hope that the gun is in a place where
nobody can get a hold of if and nobody else can get hurt by it, okay?”  Was this interrogation; that
is, under Rhode Island v Innis, did the statement constitute "any words or actions on part of the
police other than those normally intended to arrest in custody, that the police should know or
reasonably likely to elicit an incriminating response"?  The Court of Appeals said no, looking to
factors such as whether the defendant had any particular susceptibility regarding which the police
were aware; whether the remarks were short or whether there was a lengthy harangue in defendant's
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presence, and whether the statement was "particularly evocative."   The Supreme Court affirmed this
conclusion.

III. COUNSEL: INEFFECTIVE ASSISTANCE

 As discussed last year, the Michigan Court of Appeals decided that the Padilla ineffective-
assistance decision concerning counsel’s advice to his or her client concerning the risk of deportation
from a guilty plea was not retroactive on post-conviction [motion for relief from judgment] review.
People v Gomez, 295 Mich App 411 (2012).  The United States Supreme Court reached the same
conclusion in Chaidez v. United States, __U.S.__ , 133 S Ct 1103, 185 L Ed 2d 149 (2013), and
leave has been denied by the Michigan Supreme Court in Gomez.

 
IV. DOUBLE JEOPARDY

The Michigan Supreme Court had held last year in People v Evans, 491 Mich 1 (2012) that
where a trial judge grants a directed verdict by finding insufficient evidence on an “element” that is
not actually an element [a “faux” element, for lack of a better term], jeopardy does not bar appeal
and retrial.  But the United States Supreme Court reversed in Evans v Michigan, __US__, 133 S Ct
1069, 185 L Ed 2d 124 (2013).  That Court held that though a "judicial acquittal" during a jury
trial—a directed verdict—is a decision, correct or not, on one or more of the elements of the offense,
no matter how egregiously incorrect, even if not actually resolving a fact necessary for conviction,
the directed verdict is an acquittal, and no appeal is possible as jeopardy bars retrial.

 
V. POST-CONVICTION REMEDIES

As mentioned in the Counsel section, in People v Gomez, 295 Mich App 411 (2012) the
Court of Appeals held that Padilla decision not to be retroactive to collateral attacks (that is, on
motions for relief from judgment), as did the United States Supreme Court in United States v
Chaidez.  

The issue was whether a plain error was structural, requiring reversal without inquiry into
prejudice, in People v Allan, 299 Mich App 205 (2013).  The panel held that a failure to swear the
jury before the trial, swearing the jury only before deliberations, is fatal to any verdict.

Plain error was also considered by the United States Supreme Court in Henderson v United
States, __US__, 133 S Ct 1121, 185 L Ed 2d 85 (2013).  There, the Court held that regardless of
whether a legal question was settled or unsettled at the time of trial, an error is “plain” within the
meaning of Rule 52(b) so long as the error was plain at the time of appellate review.
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The court considered a motion for relief from judgment in People v Howell, 300 Mich App
638 (2013) and application of MCR 6.435 to amending a sentence.  The trial judge amended
defendant's sentences to make them consecutive to his parole, as required by law.  MCR 6.435
provides the circumstances and manners by which the trial court may correct an error in a criminal
judgment of sentence:

(A) Clerical Mistakes. Clerical mistakes in judgments, orders, or other parts of the
record and errors arising from oversight or omission may be corrected by the court
at any time on its own initiative or on motion of a party, and after notice if the court
orders it.
(B) Substantive Mistakes. After giving the parties an opportunity to be heard, and
provided it has not yet entered judgment in the case, the court may reconsider and
modify, correct, or rescind any order it concludes was erroneous. 

Under the rule, then, the trial court may not modify a judgment of sentence that contains a
substantive mistake after it has entered the judgment of sentence. Was this a substantive
amendment?   The panel concluded that (A) applies, as the judge's failure to indicate, as required by
law, that the sentences ran consecutive to parole was an "oversight or omission" under (A).  Thus,
the trial court could amend the judgment of sentence without a hearing, as the rule states that the trial
court may correct clerical mistakes and omissions “at any time on its own initiative or on motion of
a party, and after notice if the court orders it.”
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CRIMINAL LAW

I. CRIMES

A. Crimes Against Children

The defendant in People v Nix, 301 Mich App 195 (2013) was convicted of two counts of
second-degree child abuse for engaging in a high-speed flight from the police, with his infant son
and four-year-old stepson in his vehicle unrestrained by either seatbelts or child safety seats.  He
argued that there was insufficient proof that his conduct was “likely to cause serious physical or
mental harm to a child” as required by the statute. The court held that the proof was sufficient that
this harm could probably occur, finding that "likely" and "probably" are synonyms for purposes of
the statute, and that defendant's conduct was sufficient.  There was a "24-mile chase, defendant
reached speeds of up to 100 miles an hour, crossed the centerline, and flew past traffic signals and
signs. Defendant veered to avoid stop sticks' a deputy had placed in his path and drove off the
roadway and into a private yard. Defendant attempted to 'ram'” a patrol car that attempted to ‘box
in' [his vehicle] and nearly caused 'a devastating accident.' Defendant led the deputies through two
downtown areas and past civilian vehicles unlucky enough to be on the road. Ultimately, defendant
traveled into Benzie County and entered Crystal Mountain Resort. Defendant drove his vehicle up
a hill and crashed into the resort’s large 'Alpine Slide'”—all with the children unrestrained in the
vehicle.

The defendant in People v Loper, 299 Mich App 451 (2013) was convicted of both
possession of child sexually abusive material and use of a computer to commit a crime.  He claimed
that the possession statute is unconstitutionally vague. This claim was based on the argument that
"because both a single image of child sexually abusive material and a collection of images of child
sexually abusive material are prohibited," this results "in a variance in the number of criminal
charges that could be brought by prosecutors in cases where there is a collection of separate images
of child sexually abusive material." This would make a difference on guidelines scoring.  But the
Court of Appeals said that "defendant’s distinction between the number of images and the number
of collections of images is irrelevant: either the number of images (over 100) or the number of disks
(four) were sufficient to find that defendant possessed three or more different child sexually abusive
materials, which in turn is enough to satisfy the numerical threshold for both OV 12 and OV 13.
MCL 777.42(1)(a) (requiring a 25 point score for “three or more contemporaneous” felonies); MCL
777.43(1)(c) (requiring a 25 point score for “a pattern of felonious activity involving 3 or more
crimes against a person”). We therefore conclude that, as applied to defendant’s conduct and the
sentencing guidelines at issue in the instant case, MCL 777.43(1)© is not unconstitutionally vague,
and we decline to reach his hypothetical vagueness challenge, as doing so would require us to
consider facts not at issue in the case at bar."
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B. Controlled Substances

Last year, the Court of Appeals decision in State v. McQueen, 293 Mich App 644 (2011) was
reviewed, where the court adjudicated a public nuisance case, the State seeking to close a facility that
rented lockers to MMMA-qualifying patients/caregivers to store their excess marijuana, an excess
they wished to sell to other approved users.  The defendants allowed these other qualifying users to
inspect the excess, and consummated the sale, keeping a service fee. The Isabella County
Prosecutor’s Office unsuccessfully sought to enjoin the operation, and the Court of Appeals reversed.
The facility was engaged in the sale of marijuana, which is criminal, and nothing in the MMMA
permits this sort of patient-to-patient sale (through a third party), said the court.

The Supreme Court granted leave and agreed, though on different grounds. State v McQueen,
493 Mich 135 (2013).  The court agreed that these transfers are not appropriate, and neither are
transfers that do not involve a fee.  Because the MMMA’s immunity provision contemplates that a
registered qualifying patient’s medical use of marijuana only occur for the purpose of alleviating his
or her own debilitating medical condition or symptoms associated with that condition, and not
another patient’s condition or symptoms, § 4 does not authorize a registered qualifying patient to
transfer marijuana to another registered qualifying patient.

In People v Green, 299 Mich App 313 (2013), one registered medical marijuana patient
transferred less than 2.5 ounces of marijuana to another registered patient, with no compensation,
and claimed immunity under § 4(a) for medical use.  The panel noted that in People v McQueen  the
court had held that the MMMA does not authorize patient-to-patient sales of marijuana, but, said the
panel, "Unlike the sale of medical marijuana, the delivery or transfer of marijuana, absent the
exchange of compensation, is specifically included in the MMMA’s definition of  'medical use.'"
The court rejected the argument of the prosecution that "transfer" in the definition of medical use
only refers to transfers between caregivers and patients, not between patients.  But this holding is no
longer the law after the Supreme Court’s decision in McQueen, and was reversed on application.
People v Green, 494 Mich 865 (2013).

Because under the facts defendant was not within the MMMA in People v Vansickle, __Mich
App__ (No. 309555, 11-5-13), the prosecuting attorney filed a motion to preclude defendant from
referencing the MMMA at trial, which defendant opposed, arguing that as "section 4 patient[,] he
was entitled to transfer medical marijuana to a person who he reasonably believed was a MMMA
patient pursuant to the statute.”  The motion was granted, and the Court of Appeals affirmed.
Because patient-to-patient sales of marijuana are not protected activity under the MMMA, as the
McQueen case held, defendant did not have a right to § 4 immunity related to his sale of marijuana,
and thus the MMMA was not relevant in the trial.  The court also rejected defendant's claim that
McQueen should not be applied "retroactively" to his conduct, which occurred before that decision.

Also addressing the so-called “retroactivity” issue was a number of combined cases in People
v Agro, __Mich App__ (Nos. 308104-13, 9-10-2013).  The defendants were running a dispensary
of marijuana, and the trial judge dismissed without finding that the defendants were protected by any
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provision of the MMMA.  The court said that it was not going to apply the Court of Appeals
McQueen decision “retroactively,” and the defendants had a good-faith belief that what they were
doing was legal.  But what this really amounts to is a claim that the entire statute is ambiguous,
which the Court of Appeals rejected, also rejecting any claim that the “rule of lenity” would apply
that rule being one which is applied when a statutory text is subject to two competing rational
interpretations, which are in “equipoise.”  In these circumstances, the more lenient to a criminal
defendant is to be followed.  But nothing like that was involved here, and the court ordered that the
charges be reinstated against all defendants.

The defenses under sections 4 and 8 were found inapplicable in People v. Hartwick 2013 WL
6083688 (Mich.App.,2013).  Defendant was a registered medical marijuana patient and caregiver.
Under § 4, where a registered qualifying patient and/or primary caregiver is involved, there is a
presumption of immunity from prosecution.  But simple possession of a registry card does not
necessarily mean that use and production of marijuana by the cardholder was “for the purpose of
alleviating the qualifying patient’s debilitating conditions.” Where defendant presented no evidence
of other patients’ medical needs, he failed to establish that he was entitled to immunity under § 4.

Under§ 8 there is an affirmative defense if the defendant demonstrates: (1) that a bona fide
physician-patient relationship existed; (2) that the patient and caregiver were not in possession of
an amount of marijuana that was more than “reasonably necessary” for the patient’s treatment; and
(3) that the marijuana supplied by the caregiver was actually used for medical purposes.  But again,
defendant simply relied on his possession of a registry card, which the court found insufficient to
establish the affirmative defense.  The trial judge thus properly denied the motion to dismiss and the
motion to present the defense at trial.

People v Jones, 301 Mich App 566 (2013) raised two issues regarding the MMMA, one
concerning residency.  First, the panel agreed with the argument of the prosecutor that the trial court
had erred in finding that questions of fact pertaining to the application of § 4 immunity must be
submitted to a jury.  Comparing the matter to the entrapment defense, the court concluded that § 4
immunity fact-finding is most appropriately placed with the trial court, noting that as with
entrapment, § 4 immunity does not negate any element of offense.  The panel also held that Michigan
residency is a prerequisite to valid possession of a registry identification card, observing that the
statute refers to Michigan citizens, and contains a provision for a “visiting qualifying patient.”

In yet another MMMA case, People v Carruthers, 301 Mich App 590 (2013), the issue
involved brownies.  After a statutory analysis, the court concluded that an “edible” containing THC
extract from marijuana resin is not “usable marihuana” under the MMMA.   This meant that the
MMMA immunity provisions did not apply in this case, and defendant could be prosecuted for
possessing the injected brownies.  But nonetheless the defendant could still assert the affirmative
defense that the quantity of marijuana in the brownies was collectively no more than reasonably
necessary for medical treatment, if a reasonable juror could conclude that the amount was reasonably
necessary. MCL 333.26428(2). And so the result was a remand to permit the defendant to move for
dismissal and an evidentiary hearing as to whether the affirmative defense could be submitted.
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The intersection—or conflict—between the MMMA and the traffic laws was explored in
People v Koon, 494 Mich 1 (2013). A qualifying registered patient is not subject to arrest,
prosecution, or penalty for the medical use of marijuana in accordance with the MMMA, so long as
he or she possesses only an amount of usable marijuana that is not more than 2.5 ounces.  The
statutory definition of “medical use” includes internal possession, said the court, so that a registered
patient is shielded from prosecution for internal possession of marijuana so long as the individual
does not otherwise possess more than 2.5 ounces of usable marijuana.  But the MMMA in MCL
333.26427(b) lists activities that are not protected by the MMMA, and the list includes driving under
the influence; engaging in one of the listed activities removes the individual from the MMMA's
protection.  While the MMMA does not define“under the influence,” the court held that this phrase
means something more than having any amount of marijuana in the individual's system, requiring
some effect ("under the influence") on that person.  In sum, the MMMA’s protections extend to a
registered patient who internally possesses marijuana while operating a vehicle unless that person
is under the influence of marijuana. Where the individual driving has some marijuana in his or her
system but is not under the influence, the MMMA provides immunity, but this conflicts with MCL
257.625(8), prohibiting driving with any amount of marijuana in her or system. The MMMA
provides that all other acts and parts of acts inconsistent with the MMMA do not apply to the
medical use of marijuana, and so MCL 257.625(8) does not apply to the medical use of marijuana;
that is, where the driver is not under the influence.

The defendant in People v Kane, __Mich App__ (No. 308241, 8-13-2013) was charged with
violating MCL 257.625(1)(a) for having Zolpidem in his system when he was involved in an
accident.  He claimed that the inclusion of this substance in the schedule by the Pharmacy Board was
not permissible.  Zolpidem is not included in schedules 1-5 of  MCL 333.7201 et seq, but the Public
Health Code delegates, with certain standards, classification of substances to be added to the listed
substances to the Pharmacy Board, which had added Zolpidem.  The court held that this is
permissible, and the trial court therefore erred in dismissing the charges.

C. Home Invasion

The court in People v Dunigan, 299 Mich App 579 (2013) held that "The fact that a person
is in a dating relationship in absolutely no way necessarily entitles that person to be present in their
partner’s dwelling at will."  Even that the "defendant spent some nights at the house is immaterial."
And here, not only did defendant’s relationship not confer any rights upon him, but his girlfriend had
specifically refused his repeated requests for a key, a garage door opener, and alarm access codes for
the house.  Defendant had no right to be in the premises.

D. Homicide

Last year the Court of Appeals in People v Comella, 298 Mich App 643 (2012) held that
though the murder statute, MCL 750.316, in listing the predicate felonies, refers, rather awkwardly,
to "vulnerable adult abuse in the first and second degree,"the prosecutor must only show either
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offense, not both. The statute has been amended to cure this drafting error.  The statute has now been
amended to use the disjunctive.

E. Kidnapping 

A form of “parental kidnapping” in an unusual factual situation was before the court in
People v Wambar, 300 Mich App 121 (2013). Under MCL 750.350, "A person shall not maliciously,
forcibly, or fraudulently lead, take, carry away, decoy, or entice away, any child under the age of 14
years, with the intent to detain or conceal the child from the child’s parent or legal guardian, or from
the person or persons who have adopted the child, or from any other person having the lawful charge
of the child."  But "An adoptive or natural parent of the child shall not be charged with and convicted
for a violation of this section."  Here the defendant was the natural father of the child, but was he a
"parent" under the law, natural or otherwise, when he acted after his parental rights had been
revoked?  The Court of Appeals answered "no," and so his conviction for attempt under the statute
was proper.

Several issues concerning confinement were addressed in People v. Kosik, 2013 WL 5989670
(Mich.App.,2013).  The Michigan Supreme Court has defined “secret confinement” to mean the
“deprivation of the assistance of others by virtue of the victim's inability to communicate his
predicament.” People v. Jaffray, 445 Mich. 287, 309 (1994).   The court here found the evidence
sufficient for a rational jury to find secret confinement where “The victim was taken against her will
into a conference room. She was held there in an enclosed area that was not visible to anyone who
may have been passing by or in the store. Defendant was standing in front of the door to the
conference room. If the victim had tried to escape, defendant was within arm's reach of her and could
have prevented her from doing so. The victim testified that she was frightened by defendant.
Viewing the evidence in this light, there was sufficient evidence that defendant had restricted the
victim's movement within the bounds of the conference room.”  The court also rejected a claim that
secret confinement cannot be found if the incident is “brief” in duration.

An instructional issue was also presented, as the court read CJI2d 20.26 to the jury.  The
instruction is found in the “Sex Crimes” chapter of the standard criminal jury instructions, and
provides that “To prove this charge, the prosecutor does not have to show that [name complainant]
resisted the defendant.” The trial court gave the instruction as a“a clarifying instruction”that simply
stated that the victim had no duty to resist defendant. The Court of Appeals found that it was not
outside the range of reasonable and principled outcomes for the trial court to instruct the jury that
resistance by the victim was unnecessary to convict defendant of unlawful imprisonment.

F. Larcenies

The difference between the majority and dissent in People v Smith-Anthony, 494 Mich 669
(2013) was whether the common law defined “immediate presence” of the victim differently
depending on whether the crime charged was robbery or larceny.  The majority held that the answer
is yes.  Here, the offense was larceny from the person where a shoplifting had occurred.  The store’s
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loss-prevention officer observed defendant acting suspiciously while shopping and proceeded to
follow her in person, keeping defendant within visual range. The loss-prevention officer saw
defendant select a perfume box set from a display and later slip it into one of her bags. The officer
kept her distance but was close enough to observe and sometimes hear defendant. Defendant was
stopped by the officer when she left the store with the item in her bag. The court held that this was
insufficient to show that the larceny was from the person as occurring in the “immediate presence”
of the loss-prevention officer, finding that, for purposes of the larceny statute, the from-the-person
element cannot be satisfied by a taking from a victim’s “immediate area of control” absent the
immediate presence of the victim, with the exception of when a defendant uses force to create
distance between victims and their property. The court said that the common-law meaning of
“immediate presence” in the larceny-from-the-person context is consistent with the plain meaning
of the word “immediate,” which means “having no object or space intervening, nearest or next.” For
purposes of the larceny-from-the-person statute, the from-the-person element is satisfied when a
defendant takes property that is in the physical possession of a victim or property that is in immediate
proximity to a victim when the taking occurs.  The dissenting justices believed the majority misread
the common law in finding a distinction in definition of “immediate presence” depending on whether
the offense was robbery or larceny. All agreed that the amendment of the robbery statute had no
effect on the analysis.

G. Sexually Related Offenses

People v Lewis, 302 Mich App 338 (2013) held that a substitute teacher may be charged with
CSC 3 under MCL 750.52d(1)(e), applying when the student is “at least 16 years of age but less than
18 years of age and a student at a public school or nonpublic school, and either of the following
applies: (I) The actor is a teacher, substitute teacher, or administrator of that public school, nonpublic
school, school district, or intermediate school district” when the alleged conduct occurred in the
summer when school was out.

A charge of pandering was dismissed in People v. Norwood 2013 WL 5576105
(Mich.App.,2013).  Defendant was charged under the second clause of the pandering statute; that is,
that “induce, persuade, encourage, inveigle or entice a female person to become a prostitute[.]” 
The eight activities delineated in MCL 750.455, the court observed, “are separated by the term ‘or,’
indicating alternative choices, and each offense does not require the elements of any other offense.”
The prosecution thus does not need to prove all of the alternatives, but only one, to make out the
charge.

H. Weapons Offenses

In People v Deroche, 299 Mich App 301 (2013) the panel held that one who has a firearm
in their own home, and becomes intoxicated, cannot, under the Second Amendment, be convicted
on a theory of constructive possession of possession or use of a firearm by a person under the
influence of alcoholic liquor, MCL 750.237.  Whether the charge would lie for actual possession
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appears to remain an open question.  And in People v. Powell, 2013 WL 6083650 (Mich.App.,2013)
the court held that MCL 750.227b, the felony-firearm statute, does not violate the right to bear arms.
The court also rejected defendant’s claim that the statute was unconstitutional as applied to him
because the jury acquitted him of the underlying felony while convicting him of felony-firearm.  But
despite the acquittal, inconsistent verdicts are permitted by juries, and so, given the instructions on
the elements of felony-firearm, the jury had to have nonetheless found that defendant committed the
underlying felony.

I. Other

In People v Janes, 302 Mich App 34 (2013) a motion to quash was granted on the charge of
owning a dangerous animal causing serious injury. MCL 287.323(2).  The majority held that the
offense is not a strict-liability offense, thus requiring proof that the owner knew that his or her animal
was a dangerous animal within the meaning of the dangerous animal statute before the incident from
which the charge arose.  Judge Jansen would have held that the offense is a strict-liability offense.

The defendant in People v Johnson-El, 299 Mich App 648 (2013) recorded an “Affidavit of
Allodial Title” with the Register of Deeds claiming an interest in certain real property.  He claimed
title as an “Washitaw Moor"; the Sixth Circuit Court of Appeals has called the Nation of Washitaw
fictional, but the Washitaw Moors believe that all land in this country outside of the 13 colonies and
Texas belongs to its members.  This action clouded the title, and the true owner was unable to
redeem the property, which was in a bank foreclosure.  The court held that the evidence that the
affidavit was false or forged, and filed to harass or intimidate, was sufficient under MCL 750.248(1)
and MCL 750.249, and also MCL 565.25 (encumbering property through the recording of a
document without lawful cause with the intent to harass or intimidate any person).  In the Affidavit,
defendant swore that he owned the property but admitted at trial that he never purchased the property
or took ownership through an interest transferred by a previous owner or security-interest holder. He
simply drove past the property, saw that the windows were boarded up and the door padlocked, and
decided to simply take the property as his own by authoring and recording the Affidavit.  This was
enough for the forgery, and also sufficient that the defendant intended to defraud, harass or
intimidate anyone holding an actual interest in the property.

II. DEFENSES

Entrapment was raised in People v Vansickle, __Mich App__ (No. 309555, 11-5-13).
Defendant sold 3.8 grams of marijuana to undercover officers in the parking lot of a medical
marijuana dispensary.  The initial meeting between defendant and an undercover officer occurred
in the dispensary, and the sale of defendant's “overage”from his own harvested supply of marijuana
was discussed, as defendant was a registered qualifying patient under the MMMA. Defendant offered
to sell one ounce of marijuana, and they settled on a lesser amount, for the price of $50, the sale
occurring in defendant's truck. Defendant claimed entrapment, and thus had the burden of proof by
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a preponderance, of showing (1) the police engaged in impermissible conduct that would induce an
otherwise law-abiding person to commit a crime in similar circumstances or (2) the police engaged
in conduct so reprehensible that the court cannot tolerate it.  Entrapment is not proven when the
police merely provide a defendant with the opportunity to commit a crime. The trial court held that
defendant failed to establish entrapment under these circumstances, and the Court of Appeals agreed.

          The defendant in People v Guajardo, 300 Mich App 26 (2013) claimed both self defense and
accident, but was also a felon, unlawfully possessing the firearm when he shot the deceased.
Because the Self-Defense Act says that "An individual who has not or is not engaged in the
commission of a crime at the time he or she uses deadly force" is privileged in the use of that force,
the court first considered whether self-defense was unavailable to defendant because, by his
possession of the rifle, he was engaged in the commission of a crime.  The statute also provides,
however, that "This act does not diminish an individual’s right to use deadly force or force other than
deadly force in self-defense or defense of another individual as provided by the common law of this
state in existence on October 1, 2006. [MCL 780.974 (emphasis added).]  The court concluded that
the common-law right to self-defense exists for a felon.  But here there was no evidence "that would
allow a jury to conclude that criminal possession of a firearm was justified because the accused had
an honest and reasonable belief that the use of deadly force was threatened and there was no
evidence that would have allowed a jury to find that defendant’s criminal possession of the rifle was
justified by an honest and reasonable belief that it was necessary for him to use deadly force to
prevent imminent death or great bodily harm to himself or to another," and so defendant's claim was
unavailing.  The court also noted that not only was there no evidence of an honest and reasonable
belief of imminent death or great bodily harm ["considering all of the facts and circumstances, an
ordinarily prudent and intelligent person would not have found it reasonable to pursue Powell to his
room, coax him to open the door by offering him food, and then shoot him"], but defendant did not
claim the shooting was in self-defense, but rather that the gun went off accidentally, and he thought
it was unloaded.

The United States Supreme Court reversed the Sixth Circuit in a Michigan case (kudos to the
Michigan SGs department) in Metrish v Lancaster, __US__ , 133 S Ct 1781, 185 L Ed 2d 988
(2013).  Application of People v Carpenter, 464 Mich 223 (2001) to a trial of an offense committed
before the date of that opinion, the defendant being disallowed from raising diminished capacity, did
not violate due process.

III. EVIDENCE

A. Authentication

People v McCade, 301 Mich App 343 (2013) is a factually involved authentication case,
involving notes passed in prison.  An individual named Shondell Kellumn, along with defendant and
another person named Stafford, were all in the same jail. Defendant and Kellumn were held in the
same cellblock, while Stafford was held in a different block in the same wing of the jail. Stafford
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asked a deputy to pass a handwritten note to Kellumn, which the deputy photographed.  It was
addressed to “Dalloak" [defendant's first name is Dallas] and said, “They just came in, said if I come
to your court date and say that you did it they will give me 60,000 dollars to say you did it . . . .”
Kellumn later asked the deputy to pass a note to Stafford, which the deputy also copied. This note
read, in part: "Marlen: even if you said something already, just don’t say nothing when you go to
Dallas court date. If you real like you say . . . . when you get on the stand, just say you don’t know
this man and tell them you was just scared because [Turner] said he was gon kill you or something
. . . . Just play that role . . . ."  And then the deputy was asked by Stafford to pass a final note to
Kellumn, which was also photographed, and which said “I’m goin to court and say that."   A
detective testified that he spoke with Kellumn, who admitted passing the notes from Stafford to
defendant and who further indicated that defendant actually wrote the note that was passed to
Stafford. The detective also stated that the letters were written in “code” to make them sound as if
they were written by another person. 

Defendant argued that the notes were not properly admitted against him as admissions
because they were not properly authenticated. Under MRE 901(a), “The requirement of
authentication or identification as a condition precedent to admissibility is satisfied by evidence
sufficient to support a finding that the matter in question is what its proponent claims.” Here, a
deputy that he passed the notes at issue between Stafford and Kellumn, while the detective testified
that Kellumn had indicated that he passed the notes to and from defendant and that defendant
actually wrote the second note. The Court of Appeals found that "This was sufficient to establish a
foundation under MRE 901 for purposes of all three letters." As to hearsay, the court said that "The
two notes from Stafford were admissible because they were not offered into evidence 'to prove the
truth of the matter[s] asserted,' MRE 801(c), and, assuming the notes constituted hearsay, they would
qualify under the exception for statements concerning a declarant’s then existing state of mind, MRE
803(3), shedding light on Stafford’s intent, plan, and design relative to testifying. In regard to the
other note, given the evidence that defendant actually penned the note, it was admissible as an
admission by a party opponent, MRE 801(d)(2), and, moreover, the note was not offered to prove
the truth of the matter asserted, MRE 801(c). 

B. Expert/Lay Opinion

In People v Fomby, 300 Mich App 46 (2013) a police-certified video-forensic technician
testified that certain individual frame photos taken from a surveillance video were of the people in
the video.  They were simply "still shots" of part of the video.  The court held this testimony proper
under MRE 701, lay opinion testimony: "If the witness is not testifying as an expert, the witness’
testimony in the form of opinions or inferences is limited to those opinions or inferences which are
(a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the
witness’ testimony or the determination of a fact in issue."
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C. Hearsay/Confrontation

Three cases during the year concerned forfeiture by wrongdoing, one from the Michigan
Supreme Court.  In the unanimous decision of People v Burns, 494 Mich 104 (2013) the court noted
that MRE 804(b)(6), the forfeiture by wrongdoing rule, contains a specific intent requirement,
allowing for the admission of hearsay if the declarant is unavailable and the statement is offered
against a party that has engaged in or encouraged wrongdoing that was specifically intended to, and
did, procure the unavailability of the witness.  Here, before charges were instituted—before the
crime was discovered—defendant had told his four-year-old victim after he committed the offenses
"not to tell" and "not to tell anybody" or "she could get into trouble."  The court unanimously found
that there was no showing that these comments were "specifically intended to procure the
unavailability of the witness," rather, they showed defendant’s intent to avoid the discovery of his
offenses.  Further, there was an insufficient showing that the "threats" to the victim caused her
unavailability, as the trial judge "recognized in declaring CB unavailable, [that] her inability to
testify was based on her 'infirmity, her youth,' and her fear of testifying in open court." Without
more, the forfeiture-by-wrongdoing requirements to allow statements the child made to others were
not met.

Error was found under the rule in People v. Roscoe, 2014 WL 128114 (Mich.App.,2014),
there also being a failure to show intent, but the error was found to be harmless on the facts. 

On the other hand, the requirements of the rule were held to be met in the factually
complicated case of People v McCade, 301 Mich App 343 (2013).  An individual named Shondell
Kellumn, along with defendant and another person named Stafford, were all in the same jail.
Defendant and Kellumn were held in the same cellblock, while Stafford was held in a different block
in the same wing of the jail. Stafford asked a deputy to pass a handwritten note to Kellumn, which
the deputy photographed.  It was addressed to “Dalloak" [defendant's first name is Dallas] and said,
“They just came in, said if I come to your court date and say that you did it they will give me 60,000
dollars to say you did it . . . .”  Kellumn later asked the deputy to pass a note to Stafford, which the
deputy also copied. This note read, in part: "Marlen: even if you said something already, just don’t
say nothing when you go to Dallas court date. If you real like you say . . . . when you get on the
stand, just say you don’t know this man and tell them you was just scared because [Turner] said he
was gon kill you or something . . . . Just play that role . . . ."  And then the deputy was asked by
Stafford to pass a final note to Kellumn, which was also photographed, and which said “I’m goin to
court and say that."   A detective testified that he spoke with Kellumn, who admitted passing the
notes from Stafford to defendant and who further indicated that defendant actually wrote the note
that was passed to Stafford. The detective also stated that the letters were written in “code” to make
them sound as if they were written by another person.  A video recording of Stafford’s police
interviews, wherein Stafford acknowledged witnessing the shooting and identified defendant as the
shooter, was admitted.

The court rejected defendant's confrontation clause objections to the video on grounds of
forfeiture by wrongdoing, saying that:
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. . . the note that was passed to Stafford in jail did reflect an effort specifically
designed to prevent Stafford from testifying; there was an intent to make him
unavailable. The notes from Stafford arguably might suggest that Stafford, on his
own volition, did not intend to testify regardless of the note from Kellumn/defendant.
Nevertheless, the note to Stafford was clearly intended or designed to keep Stafford
off the witness stand, and one could reasonably infer that Stafford did not testify
because of the note. Indeed, the note had language that could be construed as
threatening, although indirectly or implicitly so, where it indicated a desire to beat
to death James Turner, referred to as “Duck,” followed immediately by a statement
that Stafford should expect the prosecution to put him on the stand against defendant.

Unavailability of the declarant so as to allow the use of prior recorded testimony was the
issue in People v Duncan, 494 Mich 713 (2013).  The three-year-old victim testified at the
preliminary examination in this criminal sexual conduct case.  But at trial, the victim was highly
agitated, and unable answer the court’s questions about understanding the difference between the
truth and a lie, and the trial judge found her incompetent as a witness under MRE 601.  The trial
court then denied the prosecution’s request to have the victim declared unavailable under MRE
804(a) so as to allow the use of the preliminary examination testimony.  Under MRE 804(a)(4), a
witness is unavailable if the witness is “unable to testify because of death or then existing physical
or mental illness or infirmity . . . . “ The majority held that because “infirmity” is defined as the
quality or state of being infirm, and “infirm” is defined as feeble or weak in body or health,
especially because of age, and “mental” is defined as “of or pertaining to the mind, and ”of,
pertaining to, or affected by a disorder of the mind, when taken together “mental infirmity”
encompasses weakness or feebleness of the mind, one cause of which may be an individual’s age.
Thus, the reference point being at the time the witness takes the stand, that the victim was competent
previously at the preliminary examination did not mean she was competent under MRE 804(a) at the
time she took the stand for trial, and the finding of lack of competency rendered her unavailable
under MRE 804(a)(4).  Concurring, Justice Markman disagreed with this analysis, but found that the
victim was unavailable under what he termed “the general principle of unavailability” found in MRE
804(a), the list of circumstances demonstrating unavailability under the rule not being exhaustive,
given the rule states as a preface that the rule “includes”” the listed circumstances.

D. Impeachment

In People v Clary, 494 Mich 260 (2013) defendant's first trial, at which he did not testify,
ended in a hung jury.  When he testified at the second trial, the prosecutor impeached him with his
failure to testify at the first trial.  As at the first trial, the victim testified that the defendant shot him.
The defendant testified at the second trial, contradicting the victim, saying he had not shot him.  The
prosecutor impeached defendant with his failure to tell the story at the first trial, and the Court of
Appeals reversed on this ground.  But the United States Supreme Court has held that the Fifth
Amendment is not violated when a defendant who testifies in his own defense is impeached with his
prior silence at his first trial. See Raffel v United States, 271 US 494; 46 S Ct 566; 70 L Ed 1054
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(1926).  Raffel has never been overruled, and, though there might be some tension between that case
and Doyle v Ohio, it remains the law.  In Raffel the Court said that:

The safeguards against self-incrimination are for the benefit of those who do not wish
to become witnesses in their own behalf and not for those who do. There is a sound
policy in requiring the accused who offers himself as a witness to do so without
reservation, as does any other witness. We can discern nothing in the policy of the
law against self-incrimination which would require the extension of immunity to any
trial or to any tribunal other than that in which the defendant preserves it by refusing
to testify.

The Court of Appeals reversal on this ground was reversed, though the conviction remained reversed
for other reasons, the court concluding that "If defendant chooses to testify at a third trial, the
prosecutor may again refer to his failure to testify at his first trial without violating defendant’s
constitutional rights."

But in the same case, in addition to impeaching defendant with his failure to testify at the first
trial, held proper by the Supreme Court in this opinion, the prosecutor also questioned defendant,
and argued, that:

Well, as soon as you found out you were accused of shooting Mr. Brown on May 31
st, you then went to the police and said, ‘Wait a minute, I didn't do that because I was
with these other people.’ Didn't you tell the police that, sir?

A. Yes, I did

Q. Well, when did you tell the police that, sir, and who did you speak to?

A. I wasn't interrogated so actually I didn't tell the police that. Like after I got
arraigned, I—I think I told one of the—one of the—I can't—is it a sergeant—not a
sergeant—a detective, a detective asked me did I have anything to say.

Q. And at that point did you then tell them this long story about where you were
downtown at the Technofest and stopping at the gas station and getting blunts and
walking over to the house, did you tell them all that, sir?

A. No, I didn't.

The record showed that at arraignment defendant had been given the "Miranda-type" warnings
required by court rule.  Though the Court of Appeals had not found error because there was at that
time no record, the Michigan Supreme Court found these remarks to encompass post-"Miranda"
silence, and so to violate Doyle v Ohio.
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A different sort of silence issue was presented in Salinas v Texas, __US__ , 133 S Ct 2174,
184 L Ed 2d 719 (2013).  The facts are critical.  Defendant went with the police to the station for an
interview.  He was not in custody, and thus was not given Miranda warnings.  The interview lasted
about an hour, with defendant answering everything asked of him. But when he was asked whether
his shotgun “would match the shells recovered at the scene of the murder,” defendant “looked down
at the floor, shuffled his feet, bit his bottom lip, clenched his hands in his lap, and began to tighten
up.”  He did not answer the question, and after a few moments of silence, the defendant was asked
several more questions, which he answered.  His reaction to the question about the shotgun was
admitted at trial, as essentially, consciousness of guilt. The Supreme Court granted certiorari to
decide whether the prosecution may use a defendant’s silence during a noncustodial police interview
as substantive evidence, rather than only impeachment.  The opinion divided three ways:

Lead opinion (3 justices): the lead opinion held that use of silence/demeanor substantively under
these circumstances does not violate the Fifth Amendment; rather, the defendant must actually claim
the Fifth Amendment expressly [“A suspect who stands mute has not done enough to put police on
notice that he is relying on his Fifth Amendment privilege.”]

Concurring opinion (2 justices): Griffin v California [no comment on defendant’s failure to testify
at trial] has no support in the text or history of the Fifth Amendment.  Given that Griffin, was wrong,
it should not be extended to silence during a precustodial interview, which does not involve the Fifth
Amendment protection even if the defendant specifically “invoked” it.

Dissent (four justices).  The dissent would have found the Fifth Amendment applicable to precustody
silence during a police interview.

NOTE Michigan: Michigan case law already has allowed comment on precustodial
silence/demeanor during a police interview.  See People v McReavy, 436 Mich 197 (1990); People
v Schollaert, 194 Mich App 158 (1992).  Indeed, Michigan has allowed silence/demeanor evidence
of the accused even when it occurs during a custodial interview, under certain circumstances:

The Fifth Amendment does not preclude substantive use of testimony concerning a
defendant's behavior and demeanor during a custodial interrogation after a valid
waiver of his Fifth Amendment right against compelled self-incrimination. When a
defendant speaks after receiving Miranda warnings, a momentary pause or even a
failure to answer a question will not be construed as an affirmative invocation by the
defendant of the right to remain silent. Moreover a defendant's nonverbal conduct
cannot be characterized as “silence” that is inadmissible per se under the Michigan
Constitution. 

People v. McReavy, 436 Mich. 197, 221-222

Final Caution.  The lead opinion in the plurality is the narrower of the lead and the concurring
opinions, and thus governs for now.  So in a noncustodial setting if a defendant expressly invokes



-24-

the Fifth Amendment, that invocation cannot be used in evidence substantively.  And it is already
clearly the law that an express invocation of the Fifth Amendment during custodial interrogation is
not admissible.  Michigan allows silence/demeanor during custodial interrogation, but only of a type
exemplified by the McReady case (and it must be relevant/probative under the rules of evidence).

One more silence case was decided, People v Gibbs, 299 Mich App 473 (2013).  The
prosecutor's questions and comments on defendant's prearrest silence—failure to report the robbery
to the police where his defense was that his participation was involuntary—did not violate the fifth
Amendment.

Preservation of an impeachment with prior conviction ruling was before the court in People
v. McDonald, 2013 WL 6670575 (Mich.App.,2013).  The trial court ruled that defendant could be
impeached with a prior home invasion 1st-degree conviction, and defendant did not testify, saying
he did so decided because of the ruling, which he claimed was erroneous.  The court held that under
People v. Finley, 431 Mich. 506 (1988), and People v. Boyd, 470 Mich. 363 (2004), defendant
waived this argument for appellate review by his failure to actually testify on his own behalf; in these
circumstances the plain-error test is not applicable, for the issue had been waived, not forfeited.

People v Snyder, 301 Mich App 99 (2013) is an important impeachment-with-convictions
case.  MRE 609 allows impeachment with a prior conviction if the conviction “contained an element
of dishonesty or false statement.”  But impeachment with convictions that “contained an element of
theft” is not automatically permitted.  The court must determine if the theft conviction has
“significant probative value on the issue of credibility.” MRE 609(a)(2)(B).  And  “For purposes of
[this] probative value determination . . . the court shall consider only the age of the conviction and
the degree to which the conviction of the crime is indicative of veracity.” The older the conviction
is, the less probative it is considered.   When is a theft offense one with "significant" probative
value?  The panel here said the court had previously held that in general, “[t]heft crimes are
minimally probative on the issue of credibility,” or, at most, are “moderately probative of veracity.”
And where the witness to be impeached is the defendant him or herself, the court must also
determine that the "the probative value of the evidence outweighs its prejudicial effect,” which
reverses the ordinary requirement of MRE 403 (relevant evidence is admissible unless its probative
value is substantially outweighed by the danger of undue prejudice).  For purposes of assessing
prejudicial effect, “the court shall consider only the conviction’s similarity to the charged offense
and the possible effects on the decisional process if admitting the evidence causes the defendant to
elect not to testify.” MRE 609(b).  Where the prior conviction is identical to the charged offense, it
is considered highly prejudicial because “the risk is high that a jury would convict the defendant of
this offense because it knew he was guilty of the identical offense.” And the Supreme Court has said
that “prejudice . . . escalate[s] with . . . increased importance of the [defendant’s] testimony to the
decisional process.”  So even a prior theft conviction with "significant" probative value on credibility
may be excluded if its probative value does not outweigh prejudice, considered in this context.
When does a prior theft offense have "significant" probative value? The panel here said that "The
dictionary defines 'significant' as 'a noticeably or measurably large amount.'”   The trial judge made
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no such finding, and the panel could find no justification for so finding.  Indeed, the panel said that
most theft crimes are merely of minimal or moderate probative value. 

E. Privilege

A minister was held not to be chargeable with failure to report child abuse in People v
Prominski, __Mich App__ (No. 309682, 8-22-2013) because the communication made to him was
privileged.  The panel held that under MCL 722.631 a communication is within the meaning of
“similarly confidential communication” (similar to a confessional communication) even when the
church member does not make an admission, but has a similar expectation that the information will
be kept private and secret, so that the subject matter of the communication may be the actions of a
third party.  Though she did not make a confession, she had a similar expectation the communication
would not be shared.  The communication was thus privileged under MCL 722.631, and the
defendant could not be charged with failure to report child abuse.

In People v Szabo, __Mich App__ (No. 311274, 1-23-2-2014), though the crimes charged
were a felonious assault and felony-firearm, the crimes being committed against defendant’s spouse,
the trial court held that the victim-witness-spouse could not be compelled to testify, and dismissed
the case on her assertion of the alleged privilege.  But the statute provides that the privilege “does
not apply”  to a cause of action arising out of a personal wrong or injury done the spouse.  The court
here held, then, that there simply was no privilege, and the victim-witness-spouse could be
compelled to testify.

F. Relevance

People v Musser, 494 Mich 337 (2013) is an MRE 401/403 case.  When defendant was
interviewed, comments by the detectives were made concerning the credibility of child victims:

DETECTIVE KOLAKOWSKI: . . . Kids have a hard time lying
about this stuff because they don’t even want to talk about it, let alone they
don’t even want to talk about it to a mere fucking stranger.
DETECTIVE HEFFRON: Especially a 12 year old girl.
DETECTIVE KOLAKOWSKI: And she tells me what happened?
And she tells our counselors what happened? And these are — and —and
with these interviews, too, it’s not just a interview of, “tell me what
happened,” . . . they’re . . . done with . . . Michigan adopted, basically, a
forensic interview protocol that there’s a special way that kids have to be
interviewed. They’re not interviewed like I can interview you, all right? . . .
[Y]ou know what? If you can’t do it for yourself, do it for your own little
girl . . . . Make sure she knows that men have to answer to the truth. And
make sure that [the complainant] knows that, you know what? [Y]eah,
someone fucked up . . . . She’s having a devastating time. She loves you.
She cares about you. She cares about your family. You want to know what
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her concern was? You want to know why she waited to tell? Do you want
me to tell you?
[DEFENDANT]: Sure.
DETECTIVE KOLAKOWSKI: I’ll tell you. . . .
* * *
DETECTIVE HEFFRON: You know there’s a big difference when
we interview 4, 5, 6 year olds and when they get up around 10, 11, 12, 13.There’s a big difference.
Four, five, six year old kids, they’re easy to
manipulate by parents, aunts, uncles—they’re easy to manipulate. They’re
terrible actors. They’re terrible. When kids start getting a little bit older
they’re better actors. They’re—they’re older, they’re seeing more. She’s
12. The big issue here is if she wanted to get you in trouble—she’s smart
enough, and she’s only—and she’s 12—if, for whatever reason, she wanted
to get you in trouble she would—she would—
[DEFENDANT]: That she would say that I fucked her?
DETECTIVE HEFFRON: Absolutely.
[DEFENDANT]: Yeah.
DETECTIVE HEFFRON: Absolutely. “He put his hand down my
pants, his finger was in my vagina” all of this “his mouth was on my
breast” — that’s what they would do if they’re gonna lie to get somebody in
trouble, . . . an older kid like that. Little kids, they never’ve [sic] been
exposed to that stuff. They don’t know. But it’s pretty credible when she
tells us, “Hey, he touched . . . me here” and “he put his hand on my
breasts” and . . . “his hand started going down my pants but he couldn’t.”
That’s pretty credible; that’s pretty detailed. Again, if there’s no reason for
her to make this crap up, why would she say it? This is the last thing . . .
she wanted to do was talk to a total stranger about something like this.
Why? Why is she gonna put herself through that if it didn’t happen? We
can’t find anything. Kids don’t lie about this stuff. They lie about their
homework being done; they lie about, “yep, I did the dishes” when they
didn’t . . . [T]hey lie about “yeah, we were in bed by 10:00.” They don’t
lie about this stuff if maybe she’s in trouble for something. This is not the
kind of stuff that kids make up to try to get out of some trouble that they’re
in. That’s why this is so disturbing. . . . And again, if she’s talking about
“his hand was on my breast,” she’s not gonna make that crap up. She just
isn’t. And this is your opportunity for her to eventually see that you made a
mistake, you’re human, and you want to get this worked out so she has the
least amount of stress/trauma, whatever, but that she gets the . . . feeling
that “I love the man, the family. He made a mistake and someday as I’m
older[”]—because she’s always gonna remember this—this didn’t happen
when she was 2 or 3 years old—they don’t remember that stuff. She’s
always gonna remember this. At some point she will be able to accept,
“Hey, this is what happened. We all make mistakes. He made a mistake.”
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But you’re gonna have to start by being upfront. And for you to sit here
and say that “well, yep, she’s telling the truth about this, but she’s lying
about that,” . . . she’s gonna have this report. She’s gonna know exactly
what you said, and whatever . . . message you want to send her that’s . . .up to you. We can’t force
you. But if she’s saying you touched her
breasts—I wasn’t there for the interview [of the complainant] but
[Kolakowski, who has] done a lot of interviewing, said, “Bill, there’s no
question this happened and the stuff that I’m aware of he probably did”—
we just need to know why. Was it alcohol? Was it—I don’t know what
your sex life has been at home, but all we want to know is why. Were you
ever molested as a child?
[DEFENDANT]: No.
DETECTIVE HEFFRON: Help us out here.
[DEFENDANT]: You asked a lot of different questions right there.
I don’t know—I—I don’t know what motivated me. I think I explained it, I
was just trying to give her a peck. I don’t know where this touching of the
breast is coming from. [Emphasis added.]

The comments made by the detectives were not offered for the truth of the matter, but to give
context to the defendant’s answers.  While the court agreed that this can sometimes be proper, the
court said that where the proponent of the evidence offers an interrogator’s out-of-court statements
that comment on a person’s credibility for the purpose of providing context to a defendant’s
statements, the interrogator’s statements are only admissible to the extent that the proponent of the
evidence establishes that the interrogator’s statements are relevant to their proffered purpose.  And
even if relevant, the interrogator’s statements may be excluded under MRE 403.  Here, the court
unanimously held that the comments of the detectives here should have been redacted, any probative
“context” value being substantially outweighed by the danger of unfair prejudice.

IV. GUILTY PLEAS

MCR 6.302 has been amended.  The rule now provides that 

(C) A Voluntary Plea.

(1) The court must ask the prosecutor and the defendant's lawyer
whether they have made a plea agreement. If they have made a plea
agreement, which may include an agreement to a sentence to a
specific term or within a specific range, the agreement must be stated
on the record or reduced to writing and signed by the parties. The
parties may memorialize their agreement on a form substantially
approved by the SCAO. The written agreement shall be made part of
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the case file.

(2) If there is a plea agreement, the court must ask the prosecutor or
the defendant's lawyer what the terms of the agreement are and
confirm the terms of the agreement with the other lawyer and the defendant.

(3) If there is a plea agreement and its terms provide for the
defendant's plea to be made in exchange for a sentence to a specified
term or within a specified range or a prosecutorial sentence
recommendation, the court may

(a) reject the agreement; or 

(b) accept the agreement after having considered the
presentence report, in which event it must sentence
the defendant to a specified term or within a specified
range as agreed to; or 

(c) accept the agreement without having considered
the presentence report; or 

(d) take the plea agreement under advisement. 

If the court accepts the agreement without having considered the
presentence report or takes the plea agreement under advisement, it
must explain to the defendant that the court is not bound to follow an
agreement to a sentence for a specified term or within a specified
range or a recommendation agreed to by the prosecutor, and that if the
court chooses not to follow an agreement to a sentence for a specified
term or within a specified range, the defendant will be allowed to
withdraw from the plea agreement. A judge's decision not to follow
the sentence recommendation does not entitle the defendant to
withdraw the defendant's plea.

V. INSTRUCTIONS

In People v Mitchell, 301 Mich App 282 (2013) the panel found that it was error to refuse
defendant's request for a manslaughter instruction when it was supported by the evidence, and that
the error was reversible.  There was testimony that the victim had said  that he was going to “beat
[defendant’s] ass” if defendant did not stop bothering him about some money.  Through defendant's
statements (defendant did not testify), the jury heard defendant's story that "he went to the victim’s
apartment and the victim opened the door. The victim started using profanity and then swung a
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baseball bat and struck defendant. Defendant maintained that he was able to take the baseball bat
from the victim, but that the victim hit him in the right eye three or four times. Defendant claimed
that he used the baseball bat that he took from the victim to hit the victim on the head and shoulders
and that the victim fell to the floor moaning and moving around. Defendant claimed that he left the
apartment at that time."  And the court found that "Defendant’s version of the altercation was
corroborated in part by police testimony that when they took defendant’s statement, which occurred
on the same day that the victim’s body was found, defendant had a swollen hand, a scratch on his
face, and a bruise on his right eye. Moreover, a baseball bat, which the prosecution maintained was
the murder weapon and which tested positive for the presence of the victim’s blood, was discovered
in the victim’s apartment."  Also, a witness "testified that the victim kept a baseball bat in his
apartment, which supports defendant’s claim that the baseball bat belonged to the victim and was
at the victim’s apartment before the altercation, and that defendant did not bring the murder weapon
with him to the scene." [Note: the injuries to the victim's body were "to his head, neck, and back,
including a skull fracture and three or four stab wounds on the back of his neck."].

MCL 257.626(5) prohibits the trial judge from instructing on the lesser offense of moving
violation causing death in a prosecution for reckless driving causing death.  The majority of the panel
in People v Jones, 302 Mich App 434 (2013) held the statute unconstitutional, as a violation of
separation of powers in that, the majority said, the matter was one of “practice and procedure”
committed to the courts, and that it also violated the right to jury trial.  Leave has been granted. 

In People v. Powell, 2013 WL 6083650 (Mich.App.,2013) the trial judge gave an instruction
to a deliberating jury in the absence of counsel. The court found that the instruction was
administrative in nature. An administrative communication includes “instructions that encourage a
jury to continue its deliberations,” and the record indicated that the trial court instructed the jury to
continue its deliberations until it could reach an agreement. Also, defendant did not object to the
instruction when the trial court later raised the subject on the record.

VI. JURY

As noted in the Postconviction section in People v Allan, 299 Mich App 205 (2013) the panel
held that a failure to swear the jury before the trial, swearing the jury only before deliberations, is
fatal to any verdict.

In People v Dunigan, 299 Mich App 579 (2013), a juror was apparently observed sleeping
during the first day of testimony, and was admonished by the court.  No record was made of how
long the juror had been asleep. The court found no prejudice, noting that "defendant has not shown
that the sleeping juror affected the outcome of the proceedings, " and that even if the juror missed
some testimony, which was unclear, "it would have been testimony from the prosecution’s
witnesses," and "defense counsel could reasonably have made a strategic decision to assume that the
juror missing that testimony would have helped the defense."
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VII. PROSECUTOR

In People v Siterlet, 299 Mich App 180 (2012) the defendant was charged in an information
with OUIL, charged as a third OUIL offender, and also as a habitual fourth.  During plea negotiations
the prosecutor amended the enhancement to habitual third, but when there was no plea proceeded
to trial as though the case still involved a habitual fourth.  After defendant was convicted of OUIL
3rd, the prosecutor amended the enhancement back to fourth offender, to which defendant did not
object, and he was sentenced as a fourth offender.  The Court of Appeals held the sentencing was
error, because the prosecutor had amended the notice more than 21 days after the arraignment on the
information as required by MCL 769.13(1).  But the court did not find plain error given the lack of
objection: "Defendant is not arguing that he is innocent.  Moreover, sentencing defendant as a fourth
habitual offender did not seriously affect the fairness, integrity, or public reputation of the judicial
proceedings. . . . The factual basis supporting defendant’s status as a fourth habitual offender was
beyond dispute. Indeed, defendant has an extensive criminal history illustrating that he is a habitual
drunk driver. The original felony information notified defendant that he qualified as a fourth habitual
offender. It also informed him that the prosecution would initially pursue the fourth-offense
enhancement. Significantly, the record illustrates that defendant knew that the prosecution would
pursue a fourth-offense enhancement after he rejected the prosecution’s plea offer. . . .  In addition,
the prosecutor after the jury announced its verdict, the presentence investigation report, and the trial
court at sentencing all referred to defendant as a fourth habitual offender; yet, defendant remained
silent regarding this habitual-offender designation. Given defendant’s qualification as a fourth
habitual offender and his knowledge that the prosecution was pursuing the fourth-offense
enhancement, we cannot conclude that defendant’s sentence as a fourth habitual offender seriously
affected the fairness, integrity, or public reputation of the judicial proceedings."  After hearing oral
argument, the Michigan Supreme Court issued an order saying that “we AFFIRM the result reached
by the Court of Appeals because the defendant waived any error in the untimely amendment of the
habitual offender enhancement notice by repeatedly admitting his status as a fourth habitual offender.
This waiver extinguished any error. People v. Carter, 462 Mich. 206, 220, 612 N.W.2d 144 (2000).
We thus VACATE that part of the Court of Appeals judgment addressing plain error, because it was
unnecessary to decide the case.”  People v. Siterlet, 840 N.W.2d 372 (2013).

The court in People v Dunigan, 299 Mich App 579 (2013) found the prosecutor's argument
that the victim's testimony was uncontroverted was not improper.

VIII. SENTENCING

A. United States Supreme Court: Judge/Jury Factfinding

The United States Supreme Court decided an important sentencing case in Alleyne v United
States, __US__ , 133 S Ct 2151, 186 L Ed 2d 314 (2013).  Alleyne and an accomplice robbed a store
manage of the daily deposits as he was driving to the bank. The accomplice threatened the manager
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with a gun and demanded the money, and the manager gave it to him. Under the federal sentencing
scheme, the statute requires that the defendant be sentenced to no less than 5 years where a firearm
was used or carried during the offense (in the federal system there is no indeterminate sentencing).
But if the firearm was brandished, the defendant must be sentenced to no less than 7 years.  The jury
was not instructed on brandishing, but the trial judge considered it as a fact he could find by a
preponderance of the evidence as a “sentencing fact.”  The maximum penalty allowed under the
statute was life.

The Court held that just as facts that increase the statutory maximum must be found by a
jury—other than the fact of a prior conviction or convictions—so must the jury find a fact that
enhances a statutory mandatory minimum sentence, finding that “It is indisputable that a fact
triggering a mandatory minimum alters the prescribed range of sentences to which a criminal
defendant is exposed.”  The majority cautioned that “our ruling today does not mean that any fact
that influences judicial discretion must be found by a jury.”  The Court also did not disturb the
holding of Apprendi that these principles do not apply to the “fact” of a prior conviction.

Note that Michigan has some mandatory minimum sentences (for example, for CSC 1 where
the defendant is 17 years of age or older and the victim is less than 13 years of age, the penalty
authorized is life or any term of years, but not less than 25 years).  It seems clear that, though not
involved in the facts of Alleyne, facts that trigger the mandatory minimum, such as the age of the
defendant in the CSC 25-year minimum, do have to be found by a jury.

The Michigan Court of Appeals has held in People v. Herron, 2013 WL 6508495
(Mich.App.,2013) that fact-finding employed in determining sentence-guidelines ranges in
Michigan’s sentencing scheme does not run afoul of Alleyne.  “Under Michigan's sentencing scheme,
the maximum sentence that a trial court may impose on the basis of the jury's verdict is the statutory
maximum. MCL 769.8(1).... As long as the defendant receives a sentence within that statutory
maximum, a trial court may utilize judicially ascertained facts to fashion a sentence within the range
authorized by the jury's verdict. [ Drohan, 475 Mich. at 164.]”  The court rejected the argument that
Drohan was “eviscerated” by Alleyne, noting that the Supreme Court had distinguished judicial
fact-finding “to guide judicial discretion in selecting a punishment ‘within limits fixed by law.’” The
court concluded that “judicial fact-finding within the context of Michigan's sentencing guidelines
was not used to establish a mandatory minimum floor of a sentencing range. Rather, judicial
fact-finding and the sentencing guidelines were utilized to inform the trial judge's sentencing
discretion within the maximum determined by statute and the jury's verdict. The statutes defendant
was convicted of violating do not provide for a mandatory minimum sentence on the basis of any
judicial fact-finding. While judicial fact-finding in scoring the sentencing guidelines produces a
recommended range for a minimum sentence of an indeterminate sentence, the maximum of which
is set by law . . . it does not establish a mandatory minimum; therefore, the exercise of judicial
discretion guided by the sentencing guidelines scored through judicial fact-finding does not violate
due process or the Sixth Amendment's right to a jury trial.”
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B. Guidelines and Departure

Clarification on the standard for scoring guidelines, and the standard of review by an
appellate court, was provided in People v Hardy, 494 Mich 430 (2013).  The question not whether
the trial court’s findings as to guidelines are supported by “any evidence at all.”  Rather, the trial
court is to make factual determinations concerning guidelines scoring applying a preponderance of
the evidence standard, and the appellate standard of review of these findings is the “clearly
erroneous” standard.

The case had been remanded in People v Davis, 300 Mich App 502 (2013) to the trial court
to determine whether OV 13 was scored, and if not, for resentencing.  The prosecutor agreed that OV
13 was scored incorrectly, and at resentencing OV 5 was scored, based on new information, where
it had not been scored at the original sentencing.  The victim's biological mother (the deceased had
been adopted) filed an impact statement that:

My heart aches everyday for my son and the life that was taken away so brutally by
[defendant]. My 2 grandsons has [sic] lost their father and my son has lost a brother.
Demar will never get to see his boys grow up. The taking of my son’s life sent me
through a life changing event. I am more depressed than before, I had a nervous
breakdown and I’m taking more medications [sic] now. I cry almost every day and
I am so lost.

* * *
I had a nervous breakdown and my life is no longer happy. I am depressed I am a
grandmother & father to my grandsons. I feel the lost [sic] of my child every day. I
stay in my house more and I am so afraid for my son that I have left. I never expected
for my son to die before me. [Defendant] you took my son[’s] life. You don’t deserve
to live either.

Defendant alleged that considering OV 5 was outside the remand order, but the court noted that the
remand specifically provided for resentencing if OV 13 was improperly scored, which simply put
the case in a pre-sentence posture, allowing consideration of all relevant factors.  Further, based on
the impact statement, OV 5 was properly scored.  Defendant argued that the biological mother was
not a victim under the act because not part of the victim's "family."  But the court held that "the
victim’s biological mother is a 'member of the victim’s family' for purposes of OV 5, and that the
scoring was appropriate based on the biological mother's impact statement.

OV 6 was considered in People v Bowling, 299 Mich App 552 (2013).  Defendant claimed
he should not have been scored 50 points because his brother had killed the police officer in their
apprehension, and he did not aid and abet in that act.  But under the statute 50 points is scored where
the offender has the premeditated intent to kill or the killing was committed in the course of the
commission of one of the enumerated offenses, and the offense of home invasion 1st-degree is an
enumerated offense.  Further, the scoring was appropriate because “the killing was the murder of a
peace officer.” MCL 777.36(a).
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OV 8 calls for a score of fifteen points if “[a] victim was asported to another place of greater
danger or to a situation of greater danger or was held captive beyond the time necessary to commit
the offense.” MCL 777.38(1)(a). To establish asportation, the movement of the victim must not be
incidental to committing an underlying offense.  But asportation does not require force; asportation
for the purpose of OV 8 may occur even where the victim “voluntarily accompanied the defendant
to a place or situation of greater danger. . . . A place of greater danger includes an isolated location
where criminal activities might avoid detection.” People v. Kosik, 2013 WL 5989670
(Mich.App.,2013).

OV 10 is scored at ten points if a defendant “exploited a victim's physical disability, mental
disability, youth or agedness, or a domestic relationship, or the offender abused his or her authority
status.” MCL 777.40(1)(b). “Exploit” is defined as the “manipulat[ion of] a victim for selfish or
unethical purposes.” MCL 777.40(2)(b). Further, to be exploited the victim must have actually been
vulnerable. In People v. Dillard,  2013 WL 6480823 (Mich.App.,2013) the court found that the
victim was clearly “vulnerable” in “light of defendant's greater strength, her intoxication, and the
domestic relationship between the two, including the fact that she and defendant had a child together.
. . . Defendant unambiguously exploited his greater strength and the fact that he and the victim were
in a relationship; both ensured that she had no meaningful way to escape from him until outside
intervention by the police occurred.”

OV 10 was also considered in People v. Kosik, 2013 WL 5989670 (Mich.App.,2013), where
defendant was scored 15 points for exploitation of vulnerable victim by finding that defendant's
preoffense conduct was predatory. MCL 777.40(1)(a) provides that 15 points may be scored for OV
10 where “[p]redatory conduct was involved.” “Predatory conduct” is defined in the statute as
“preoffense conduct directed at a victim for the primary purpose of victimization.” MCL
777.40(3)(a). “Predatory conduct under the statute,” said the court “is behavior that is predatory in
nature, precedes the offense, and is directed at a person for the primary purpose of causing that
person to suffer from an injurious action....”  The preoffense conduct must be of a sort commonly
understood as being predatory in nature ... as opposed to purely opportunistic criminal conduct or
preoffense conduct involving nothing more than run-of-the-mill planning to effect a crime or
subsequent escape without detection.”  Where the defendant “investigated” a store and waited until
the victim was alone to strike, the court agreed that the points were correctly scored, as the timing
of an offense and waiting until a victim is alone can denote predatory conduct.  That the victim was
“a healthy adult, sober, alert and working in a fully lit store, that was open to the public, during the
afternoon,” did not, the court said, rejecting defendant’s contention, mean that the victim was not
susceptible, as the Michigan Supreme Court has held in People v Houston that “[t]he statute does
not mandate that this ‘susceptibility’ be inherent in the victim. Rather, the statutory language allows
for susceptibility arising from external circumstances as well.”

The defendant in People v Needham, 299 Mich App 251 (2013) also raised an OV 10 scoring
issue.  He was convicted of possession of child sexually abusive material.  OV 10 is scored for
exploitation of a vulnerable victim, and defendant claimed since he had no actual contact with the
child he should not be scored.  The court disagreed, holding that "When a person possesses child
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sexually abusive material, he or she personally engages in the systematic exploitation of the
vulnerable victim depicted in that material."

“Offense variable 13 is continuing pattern of criminal behavior.” MCL 777.43(1). The
sentencing court must assess 25 points if “[t]he offense was part of a pattern of felonious criminal
activity involving 3 or more crimes against a person.” MCL 777.43(1)©. “For determining the
appropriate points under this variable, all crimes within a 5-year period, including the sentencing
offense, shall be counted regardless of whether the offense resulted in a conviction.” MCL
777.43(2)(a). The sentencing court must assess zero points if “[n]o pattern of felonious criminal
activity existed.” MCL 777.43(1)(g).  In People v Gibbs, 299 Mich App 473 (2013) the defendant
was convicted of two counts of armed robbery and one count of armed robbery, and argued that
because they all arose from once incident he shouldn't be scored 25 points.  But the court held that
there is nothing in the language of MCL 777.43(1)(c) to support the claim that multiple convictions
arising from the same incident cannot be considered for scoring OV 13.

People v Nix, 301 Mich App 195 (2013) also considered OV 13.  Defendant was scored 25
points for OV 13.  OV 13, MCL MCL 777.43, provides,  in relevant part, that 25 points are scored
if the offense was part of a pattern of felonious criminal activity involving 3 or more crimes against
a person.  Further, for determining the appropriate points,  under this variable, all crimes within a
5-year period, including the sentencing offense, must be counted, regardless of whether the offense
resulted in a conviction.  In this case, defendant committed two crimes against a person, both being
second-degree child abuse, involving two victims.  Three days previously, defendant committed an
act of felonious assault, also a crime against a person.  He was arrested and charged, but pled guilty
to felon in possession when the victim of the felonious assault refused to testify.  Though the crime
of conviction, then, was not a crime against a person, the conduct of felonious assault was a crime
against a person, and the OV provides that all "crimes" within the 5-year period are to be scored,
even if there is no conviction, so long as the conduct is supportable by a preponderance of the
evidence.

OV 14 is scored under MCL 777.44 at 10 points if the defendant was a leader in a “multiple
offender situation.” The defendant in People v Jones, 299 Mich App 284 (2013) argued the points
should not have been scored as he was the only person who committed the assaults involved and the
only person charged with the underlying offenses.  The Court of Appeals disagreed, saying that
"When scoring OV 14, the entire criminal transaction should be considered."  After consulting
dictionaries, the court concluded that "the plain meaning of a 'multiple offender situation' as used
in OV 14 is a situation consisting of more than one person violating the law while part of a group."
Though no others were tried in this case, there was at least one other person involved in this
confrontation at a mall.  Testimony "further illustrated that the confrontation between the groups
initially started out as 'trash talk' and that the group opposing defendant and [his companion]
believed that there would be a fist fight; however, defendant and [his companion] escalated the
confrontation from 'trash talk'  when they both pulled out guns and defendant started firing."  The
court found this sufficient to score 10 points for "multiple offender situation." NOTE: the court’s
reference to an “any evidence” standard of review was rejected, though leave denied, by the
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Michigan Supreme Court in light of the Glenn/Hardy decision. People v. Jones 494 Mich 879 (2013)
(emphasis in the original)

MCL 777.46(1) and (1)(c) require the trial court to score five points under OV 16 when
property that “had a value of $1,000 or more but not more than $20,000” is “obtained, damaged, lost
or destroyed.” In People v. Hershey, 2013 WL 6331801 (Mich.App.,2013) the court held that points
cannot be scored on this basis on a nonsupport conviction based solely on the failure to pay the
required support.  No property in this circumstance is “obtained, damaged, lost or destroyed,” at least
where the record was “void of any evidence, let alone a preponderance of the evidence, to refute that
defendant was unemployed and unable to pay.”  The court concluded that the definition of the term
“loss” or “lost” “does not encompass a person's  loss of a right or expectation.”

And in the same case it was also held that the trial court should not have scored 10 points
under OV 19 for an interference with the administration of justice based on defendant’s failure to
comply with the court order for payment of child support, or for violating probation by failure to
report as required to his probation agent.

 OV 19 is scored at "ten points if ‘[t]he offender otherwise interfered with or attempted to
interfere with the administration of justice[.]”  The “interference with the administration of justice”
contemplated is broad and can include activities that do not necessarily rise to independently
chargeable acts and affect more than the judicial process itself.  People v Barbee, 470 Mich 283,
286-288 (2004).  The panel in People v Ratcliff, 299 Mich App 625 (2013) held that "Fleeing from
the police can easily become 'interference with the administration of justice particularly where . . .
there was an effective command for the vehicle to stop, in the form of the police activating their
lights and sirens. Here, in addition to the lights and sirens, defendant testified that, prior to the
commencement of the vehicle chase, officers approached the stolen car and said 'freeze.' Ward then
drove away."  And when the vehicle stopped defendant fled on foot.  The court held that "Defendant
fled from the police contrary to an order to freeze. Doing so is sufficient to warrant scoring ten points
under OV 19."

Switching from the OVs to a PRV, the defendant in People v Crews, 299 Mich App 381
(2013) pleaded guilty to one count of second-degree home invasion.  He claimed PRV 1 was
improperly scored because his Ohio burglary convictions did not correspond to any Michigan felony,
and thus could not be scored as high-severity convictions.  In order for a felony conviction under
another state’s law to constitute a prior high severity felony conviction for purposes of PRV 1, a
defendant must have violated a crime in another state that corresponds to a crime listed in class M2,
A, B, C, or D or a crime that is punishable by ten years’ imprisonment or more. MCL 777.51(2). 
Defendant's Ohio convictions were for second-degree burglary, an 8-year offense. The panel
concluded that an offense from another state "corresponds" to a Michigan offense if it is “similar or
analogous.”  Here, the offenses were sufficiency similar or analogous to be scored. 

The defendant in People v Malinowski, 301 Mich App 182 (2013) pled to violating his
probation, and the trial judge continued the probation, with additional conditions, including a tether
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and 30 days in jail.  The prosecutor appealed, arguing that after probation was violated, at
resentencing the trial judge should have sentenced within the original guidelines range for the
offense (the original sentence to probation was below guidelines, but was part of the plea agreement),
and stated no reasons for a departure.  But the Court of Appeals held that though a plea to a violation
was taken, the trial judge did not revoke probation, but continued it, adding new conditions, which
was within the court's authority.  Thus, there being no resentencing, the guidelines were inapplicable
to the continuing of probation. 

C. Cruel and Unusual Punishment

The seismic change in law last year was the end-of-term decision of the United States
Supreme Court in Miller v Alabama, 567 US__ , 132 S Ct 2455, 183 L Ed 2d 407 (2012).  The Court
held that a sentence of life in prison that is not subject to parole for 1st-degree murder for a
defendant 17-years of age or younger is unconstitutional.  The life sentence is not unconstitutional,
but the absolute denial of parole can only occur on a case-by-case basis, with consideration of
mitigating (and aggravating) factors (and then parole can be denied on a permanent basis).  It is the
mandatory nature of the denial of parole consideration, not the life sentence, nor the denial of parole
consideration, that is unconstitutional, then.  Questions abound, one of which—whether the decision
is applicable to cases already final (that is, the appeal is over or the time for taking it has
expired)—has been answered, at least unless and until either the Michigan Supreme Court or United
States Supreme Court holds to the contrary. In People v Carp, 298 Mich App 472 (2012) the court
held that Miller is not retroactive on collateral attack; that is, once the appeal of right is over.  The
Michigan Supreme Court has granted leave to appeal. Where Miller does apply, the trial judge still
must give a life sentence, but must hold a hearing at which the specific circumstances of the offense
and offender are considered, at the conclusion of which the trial court is to issue an order, binding
on the parole board, as to whether the defendant is eligible ever for parole consideration.
 

As to cases where there is no retroactivity issue, the panel in People v Eliason, 300 Mich App
293 (2013) embraced the Carp dicta.  For all cases where Miller is applicable (that is, where there
is no retroactivity issue), when a juvenile is convicted of first-degree murder, the only discretion
afforded to the trial court in light of our first-degree murder statutes and Miller is whether to impose
a penalty of life imprisonment without the possibility of parole or life imprisonment with the
possibility of parole. "In deciding whether to impose a life sentence with or without the possibility
of parole, the trial court is to be guided by the following non-exclusive list of factors: (a) the
character and record of the individual offender [and] the circumstances of the offense, (b) the
chronological age of the minor, (c) the background and mental and emotional development of a
youthful defendant, (d)the family and home environment, (e) the circumstances of the homicide
offense, including the extent of his participation in the conduct and the way familial and peer
pressure may have affected [the juvenile], (f) whether the juvenile might have been charged and
convicted of a lesser offense if not for incompetencies associated with youth and (g) the potential
for rehabilitation."  This case was thus remanded for such a hearing.  The Michigan Supreme Court
has granted leave to appeal.
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In People v Bowling, 299 Mich App 562 (2013) police on surveillance observed defendant
and his brother committing a burglary of a residence.  When they attempted to apprehend them as
they were leaving, defendant drove off, and was eventually forcibly stopped.  He ran from the vehicle
until physically restrained. His brother, in possession of a firearm stolen from the premises
surveilled, meanwhile engaged in a struggle with an officer, shooting and killing him, while being
shot and killed by the officer as well.  The two had committed numerous home invasions, and  it had
been their practice to steal guns during these crimes.  Defendant pled to 1st-degree home invasion,
resisting, and obstructing, and 2nd-degree murder, for which he received a sentence of 100-150
years, receiving 50-100 on the home invasion 1st-degree, as a habitual offender fourth.  He claimed
the sentences were cruel and unusual punishment.  The 100-year minimum sentence for the second-
degree murder conviction was within the guidelines range of 365 to 1200 months or life.  His claim
was principally based on an argument that he would never get out of prison, but the court rejected
the claim, noting that defendant "incorrectly assumes that he is entitled to parole. That assumption
is not supported by Michigan law."   And given that the sentence was within guidelines, the court
said that "defendant’s age is insufficient to overcome the presumptive proportionality of his sentence,
especially considering his lengthy criminal record and the gravity of his offense."

D. Other/Restitution

In People v Jones, 300 Mich App 652 (2013) the court held that the imposition of the
increased crime victim rights assessment under 2010 PA 281 to offenses committed before that law’s
effective date is not a violation of the ex post facto constitutional clauses.

 People v Lloyd, 301Mich App 95 (2013) concerning statutory tripling with regard to
restitution  The victim lost an eye as a result of defendant's assault; though charged with assault with
intent to murder and felonious assault, the defendant was convicted only of misdemeanor assault.
The victim showed actual restitution of $42,187.21, and asked for tripling of restitution, as allowed
by MCL 780.766(5), and the trial court agreed.  The statute says that "If a crime resulting in bodily
injury also results in the death of a victim or serious impairment of body function of a victim, the
court may order up to 3 times the amount of restitution otherwise allowed under this section.”
Because there was no dispute that the victim suffered a serious impairment of a body function,
having lost an eye, the court held that "the plain language of the statute gives the trial court discretion
to order as much as triple the amount of any other restitution allowed, but neither limits nor specifies
what the trial court may consider in exercising the discretion to do so."

In People v. Matzke, 2013 WL 6083700 (Mich.App.,2013) the Court of Appeals rejected
defendant’s claim that the rules of evidence apply at a hearing to determine restitution, citing MRE
1101(b0(3).  Defendant also contested the amount ordered.  Victims have a state constitutional right
to full restitution, Const 1963, art 1, § 24, and by statute, MCL 780.766(2), the court is to order it.
 The court found that on the facts of the case the order of restitution was supported by the evidence.
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IX. TRIAL

In People v Gibbs, 299 Mich App 473 (2013) the courtroom was not actually closed to the
public during voir dire; rather, after voir dire started, people were prevented from entering or leaving,
but members of the public present were not excluded from the court room.  Before jury selection
began, the trial court stated, “And if any spectators would like to come in they’re welcome but they
do have to sit over here by the law clerk, not in the middle of the pool.”  The Court of Appeals found
that "Even if we were to find error based on the trial court’s admitted refusal to allow individuals to
enter once jury selection began, Gibbs is not entitled to a new trial or evidentiary hearing. As in
Vaughn, both parties engaged in vigorous voir dire, there were no objections to either party’s
peremptory challenges, and each side expressed satisfaction with the jury. Further, the venire itself
was present. Accordingly, Gibbs fails to satisfy the fourth prong as set forth in Vaughn and is not
entitled to a new trial."
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