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STATE BAR OF MICHIGAN CRIMINAL LAW SECTION
6th SPRING CONFERENCE - NUTS AND BOLTS SESSION

June 9th, 2012 Frankenmuth
Thomas M. Loeb, Esq.

Thomas M. Loeb, Farmington Hills

I. EVIDENCE - WHERE TO FIND IT.

a. Your client - talk to your client at the first meeting about evidence.
Explain to him just how important it is that he not write on any
documents, whatsoever.  For some reason our clients have an urge
to underline or write in the margin of various documents they may
have.  They do not always appreciate the importance of these
items. 

b. If they have an urge to write, introduce them to post-it notes and
a yellow highlighter.  These two items are truly god’s gift to trial
lawyers.  

c. Your client’s friends and family - discuss with your client that they
may have items as well.  

d. Digital cameras - does your client have one?  If not, urge him to
borrow one or get one for himself.  The price is minimal and the
effect can be monumental.  Or, visit the scene and use your own.

e. Do not overlook the computer.  

A useful and inexpensive resource for improving your internet skills
at finding out what is available is a book called “The Cybersleuth’s
Guide to the Internet, 9th ed., by Levitt and Rouch”.  This is a book
with lawyers in mind, and one of the authors is a practicing
attorney. You can find it at:

http://www.netforlawyers.com/prodo01.htm

1. http://www.google.com/  - google everybody!  I mean
absolutely everybody, including yourself.  You would be
amazed what is out there.  Know also that your jurors are
doing this, whether you like it or not.  
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2. http://www.myspace.com/  - It is astounding what people
post about themselves.  Consider this article, and imagine
that you had this police officer in one of your case:

“KEY WEST, FLORIDA - Interim Key West Police Chief Donie
Lee fired an officer Thursday after risque photographs she
allegedly posted on the social networking Web site
MySpace.com surfaced.  Lee said he fired Patti Child after
Dennis Reeves Cooper, publisher of Key West the
Newspaper, told police about the photographs. Cooper ran
the photos in Friday’s edition of his paper. Child was let go
for failure to meet probationary standards.

Child told the Keynoter in a prepared statement late Friday
that “it was an honor to have worked with the members of
the Key West Police Department. I took my position of
authority very seriously, and believe myself to have been a
fair and just officer. I appreciate the outpouring of support
from my family, friends, business owners, and the citizens of
Key West. I will continue to enjoy my community, and walk
with my head high.”  Child’s MySpace page was locked to
outside viewers Friday morning, but under her “mood”
disclosure, she wrote, “pissed off.” MySpace Web pages can
block people other than friends from viewing details of the
user’s profile. Her profile says, “Wishing people would pay
more attention to their own lives, and less to mine!”? It says
she’s 38 years old.

The photos show Child pulling up her skirt from behind,
groping women and being groped by women and men.  “My
understanding is that she said she felt that [the photos] were
locked,” Lee said. “I’ve known her since high school. This is
the difficult part of this job, and it’s unfortunate, but doing
the right thing is not always the easy thing to do. It’s
unfortunate but necessary.”

Child was hired as a full-time officer in November. She also
was a full-time officer from 1998 to 2000, and a part-time
officer from 2000 to 2006.  She was still in her year-long
probationary period, an initial phase of employment to ensure
the officer meets expectations and qualifications. Other city
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staff members go through six-month probationary periods.

“We’ll have to fill the position,” Lee said, adding that he’s
looking for “good men and women” to fill the vacant post, as
well as five other vacancies in the department.  According to
the city’s Human Resource Departments, Child was earning
$49,039 annually. 

“Veteran Key West Florida Police Officer Patti Child Fired
After Her Slutty Fat-Butt MySpace Photos Surface And
Appear In Newspaper - Groped Women And Being Groped By
Women And Men”, http://www.notinkokomo.com ,Jelsoft
Enterprises Ltd., 07-20-2008.
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http://www.notinkokomo.com/cms/f108/veteran-key-west-
florida-police-officer-patti-child-fired-after-her-slutty-myspac
e-ph-31940/ 
Also see: 

http://cbs4.com/local/patti.child.police.2.775333.html

3. http://www.facebook.com/  

4. http://www.search.org/programs/hightech/isp/

II. STANDARD DISCOVERY - GET IT EARLY.

a. MCR 6.201 - the precise contours of MCR 6.201 is beyond the
scope of this CAP session.  Having said that, the Rule is
important, and should be reviewed frequently.  Portions of this
Rule deserve special comment:  

1. MCR 6.201(A)(1) requires not only names but addresses,
and allows either side to amend without leave of the court
no later than (28) days before trial.

2. MCR 6.201(A)(2) requires either party to provide the other
with written or recorded statements made by a lay
witness.  What exactly is a “statement”? See People v
Holtzman, 234 Mich. App. 166 (1999), the seminal case
on this subject. 

3. Brady Material. MCR 6.201(B)(1) requires that, upon
request, that prosecuting attorney must provided to each
defendant any exculpatory information or evidence known
to the prosecuting attorney.  At this writing, a proposed
amendment to this rule has been circulated for comment
by the Michigan Supreme Court.  This rule if passed would
eliminate the language “upon request”, thereby putting in a
court rule what the constitution currently requires.  See
Brady v Maryland, 373 U.S. 83 (1963).  Comments on this
proposed rule were overwhelmingly positive by both the
judges and the criminal defense bar.  Not surprisingly,
prosecutors opposed the change.  The comments are most
enlightening, and can be found here:
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http://courts.michigan.gov/supremecourt/Resources/Admini
strative/index.htm#C06

b. Michigan’s Freedom of Information Act.  This is a valuable tool
to be used in obtaining evidence is the Freedom of Information
Act, MCL 15.231 et seq.  Early in your case, you should
consider sending out FOIA letters to make sure evidence is
preserved.  This is especially critical when you are attempting to
get a police department’s in-car video or audio recording.  A
FOIA release authorization form should be included.  Sometimes
you will need a medical release form also. 

 
c. Supplemental orders for discovery.  Consider supplemental orders

for discovery tailored to the specific facts of your case.  Time is
of the essence for some of these.  For example, if you want the
police officer’s in-car video to be preserved, act quickly.  Many
departments will tape over or purge the video in as little as (30)
or (60) days from the event.  An example of a proposed
discovery order drafted by Dennis Shrewsbury is included. 

Similarly, depending upon your case, you will want to receive
and review medical or EMS records of the complainant; the
Coroner’s records and reports, of the like.  Often, the APA will
stipulate to the entry of the order.  If not, file your motion. 

III. INTRODUCING EVIDENCE

a. Statutes to utilize:

 1. MCL 600.2103 - Judicial records of other states and
countries.

2. MCL 600.2104 - Judicial records of foreign countries;
copies as evidence.

3. MCL 600.2106 - Court Order, Judgment, Decree of Court
of Record of this State; certified copy as evidence.

4. MCL 600.2107 - Public records; certified transcript as
evidence.

5. MCL 600.2109 - Recorded conveyances and instruments;
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certified copies.

6. MCL 600.2116 - Municipal ordinances and regulations as
evidence.

7. MCL 600.2118(a) - Evidence of official records and laws.

8. MCL 600.2124 - Certified copies as evidence; US Weather
record.

9. MCL 600.2144 - Signature or handwriting; proof.

10. MCL 768.25 - Evidence; proof of signature in a criminal
case.

11. MCL 600.2145 - Open account or account stated; proof,
counterclaim.

12. MCL 600.2146 - Record made in regular course of
business.

13. MCL 600.2147 - Business records; use of reproduction as
evidence.

14. MCL 600.2154 - Witness; obligation to answer though
revealing civil liability.

15. MCL 600.2156 - Minister, Priest, Christian Science
Practitioner not to disclose confessions.

16. MCL 600.2157 - Physician - Patient Privilege; waiver.

17. MCL 600.2161 - Cross-examination of opposite party or
agent (adverse witness rule).

18. MCL 600.2162 - Husband or wife as witness for or against
the other.

19. MCL 600.2163(a) - Prosecutions in proceedings in certain
criminal cases; child or developmentally disabled alleged
victim as witness; video taping of testimony. 
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20. MCL 600.2164 - Expert witnesses.

21. MCL 600.2165 - School teachers and employees;
disclosure of student’s records.

22. MCL 600.2167 - Department of State Police concerned
with forensic science; technicians report of findings;
preliminary examination or grand jury proceedings. 

b. Foundations.

1. Introducing Evidence at Trial, 3rd ed., Lawson, Lang and
Longhfer, ICLE 2007.

2. Trial Technique Predicate Questions, National District
Attorneys Association.

http://www.ndaa.org/publications/ndaa/index.html

c. Motions in Limine - as most of you know, Motions in Limine can
be used to both exclude or include evidence.  With respect to
expert testimony, and for all things daubert related, you must
look at:

http://www.daubertontheweb.com/

Also Judge Giovan’s handout from 2007's CAP program, expert
scientific/technical testimony in criminal cases, is already on the
CAP website and can be found here:

http://www.capwayne.org/handouts/2007-10-05_outline.pdf

Another excellent resource is Michigan Motions in Limine (2008
ed.) Boggess and Finley (West Publishing). 

IV. THE RIGHT TO PRESENT A DEFENSE.

The right to present a defense is based upon the constitutional rights of
due process of law, the effective the assistance of counsel, and the right
to confront your client’s accusers.
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Finding your defense.

a. Finding the passion of your case.  

In presenting your defense, try and put your finger on the pulse of
the passion of your case.  You will find it when considering the
story you want to show.  Consider for example, the seven deadly
sins:

lust; gluttony; greed; sloth; wrath; envy; and pride.

or the seven heavenly virtues:

chastity; tempering; charity; diligence; patience; kindness; and
humility.

Classical Greek philosophers considered prudence, temperance,
courage, and justice as the four most important virtues.  

b. Then, find your theme of the case.  A theme of the case is a short
end version or “headline” of what you’ve maintained the case is
about.  While it may be refined as the case develops, you can often
find your case theme early on.  Here are a few examples:

“Caught in a lie, she had no choice but to continue and falsely
claim that the sex was coerced.  Otherwise her boyfriend would
leave her.”

“It was easier for Officer Smith to put the blame on George than to
run down leads and investigate his case.”

“He was a bully with a badge, and when he saw how badly George
was injured, the only thing he could think of was to claim that
George was the aggressor and charge him with assaulting a police
officer.”

Getting your defense into evidence.

c. Relevance and materiality.

 “The proper standard of materiality must reflect our overwriting
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concern with the justice of the finding of guilt.  Such a finding is
permissible only if supported by evidence establishing guilt beyond
a reasonable doubt.  It necessarily follows that if the omitted
evidence creates a reasonable doubt that did not otherwise exist,
constitutional error has been committed.”  United States v Agurs,
427 U.S. 97, 112-113 (1976).    

In other words if the evidence “could...in any reasonable likelihood
have effected the judgment of the jury” a sufficient showing of
materiality has been made under our constitution.  Giglio v United
States, 405 U.S. 150, 154 (1972).  

In People v Brooks, 453 Mich. 511(1996) the Michigan Supreme
Court reversed a felony murder conviction because the trial judge
precluded the jury from hearing that cocaine was found in the
decedent’s blood.  Defendant’s theory at trial was that someone
else and not he had murdered Ms. Kurtz.  Christine Kurtz lived
alone on a farm.  After her friends reported her missing, her farm
had signs that things were stolen, and her animals were left unfed.
Her body was found about a month later, hidden under bales of hay
in the barn.  

The defendant admitted to committing a series of break-ins, but
admittedly denied that he was the murderer.  When he was
arrested in Mississippi, the defendant had about a half pound
cocaine with him and stated that he stole the cocaine from Ms.
Kurtz’s home, where she also had other drug paraphernalia. 

At trial, Brook’s lawyer tried to argue that the murder had likely had
been committed by someone else and that person or persons knew
that she kept drugs in her home.  

The trial court precluded evidence that Ms. Kurtz had cocaine in her
blood, and the court of appeals agreed stating that “the fact that
Kurtz had cocaine in her blood does not make it more probable or
less probable that someone other than the defendant shot Kurtz.”
Noting that “the relationship of the elements of the charge, the
theories of admissibility, and the defenses asserted governs what
is relevant and material “, the court held that the disputed evidence
was relevant, material and should have been allowed.”
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“Whether rooted directly in the Due Process Clause of the
Fourteenth Amendment or in the Compulsory Process or
Confrontation clauses of the Sixth Amendment, the Constitution
guarantees criminal defendants “ a meaningful opportunity to
present a complete defense”.  Crane v Kentucky, 476 U.S. 683,
690 (1986)(citations omitted).  

“The Constitution guarantees a fair trial through the Due Process
Clauses, but it defines the basic elements of the fair trial largely
through the several provisions of the Sixth Amendment”.
Strickland v Washington, 466 U.S. 668,684-685 (1984).  

For an excellent and free resource on the internet, see “The Right
to Present a Defense” by Mark J. Mahoney, an excellent criminal
defense lawyer practicing in Buffalo, New York.  The monograph is
at 136 pages (and growing) and is very well indexed, covering
federal and state courts throughout the country.  It can be found
here:  

http://www.harringtonmahoney.com/publications/Rtpad2008-02.
pdf

d. The right of confrontation - the importance of bias.

A witness’s bias motive, or interest is a conscious or unconscious
predisposition to favor one party over another for reasons often
unrelated to the merits of the case, and to shade his testimony
accordingly.  Bias often grows out of a financial or personal interest
in the litigation.  

The law of evidence is long recognized the appropriateness of
impeachment by bias.  In the United States v Abel, 469 U.S. 45
(1984), the United States Supreme Court unanimously held that the
Federal Rules of Evidence allow for impeaching the credibility of a
witness by showing that witness’s bias, even though it is not
otherwise expressly allowed.  Because bias is a vital method of
impeachment, the impeaching party need not “take the answer of
the witness” and may show that the witness is being less than
candid through astringent evidence.

A limitation on cross examination preventing a defendant from
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placing before the jury facts from which bias, prejudice, or lack of
credibility of the witness might be inferred is a denial of the
constitutional right of confrontation.  People v Cunningham, 215
Mich. App. 652 (1996).

An excellent example of using the right of confrontation to show
bias and an ulterior motive is found in the case of People v Wayne
Douglas Dabb, unpublished opinion of the Court of Appeals,
decided 12/4/07 (No. 271566): 

“Defendant sought to introduce evidence of the male complainant’s
prior sexual conduct for the express purpose of showing bias and
an ulterior motive for making the charge.  Specifically, defendant
sought to introduce evidence that the male complainant was caught
with his pants off while molesting his three-year-old cousin, and
that it was following this incident that the male complainant first
made an accusation against defendant of sexual abuse. Such
evidence falls within the constitutional exception to the statute as
outlined in Hackett.  Testimony was admitted that both
complainants had a tendency to try to blame others when they got
into trouble. The male complainant admitted that when accused of
doing something bad, he has in the past indicated that someone
else was responsible. Being caught committing sexual assault on a
three-year-old child provides a very strong ulterior motive for
making a false charge, i.e., to deflect blame for the assault the male
complainant had committed.  Given the nature of this case, any
evidence relating to the bias of either complainant is significant.
Moreover, the prosecutor argued in closing to the jury that “there’s
been no evidence to suggest that these children avoided some kind
of trouble by disclosing the sexual abuse, or that it benefitted them
in any way whatsoever.” Under these circumstances, reversal and
remand for a new trial is required. Carines, supra at 774.  Further,
evidence regarding the sexual activity between the complainants
and the molestation of the female complainant by her biological
father may also be relevant for similar  reasons. Arguably, the male
complainant’s testimony that he obtained knowledge about sex
from defendant opened the door to evidence that he obtained this
information from a different source, i.e., through sexual relations
with his sister who had been the subject of her father’s abuse.”

Michigan has a statute, MCL 600.2158, which states in part: 
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“interest...[or] relationship may be shown through the purpose of
drawing in the question the credibility of a witness.”  

Under Michigan law the credibility of a witness is always an
appropriate subject for the jury to consider.  Evidence of a witness’
bias or interest in a case is highly relevant to credibility.  See People
v Mumford, 183 Mich. App. 149,152 (1990); CJI2d 3.6(3).
Because the primary interest secured by the right of confrontation
is the right of cross examination, and the credibility of a witness is
an issue of the utmost importance in every case, defendants are
guaranteed a reasonable opportunity to test the truth of  a witness’
testimony.  People v Adamski, 198 Mich. App. 133, 138 (1993).
A witness’ motivation for testifying is always of undeniable
relevance and a defendant is entitled to have the jury consider any
fact that may have influenced that witness’ testimony.  Mumford,
supra., at 152; People v Minor, 213 Mich. App. 682 (1995).

In Geary v People, 22 Mich.220 (1871) the court noted...

“It is true that where a witness is cross-examined on matters purely
collateral, the cross-examiner cannot inquire of other witnesses
whether the answers are truthful, because the inquiry would open
irrelevant issues.  But the interest of bias of a witness has never
been regarded as irrelevant.  It goes directly to his credit, and must
determine what the jury how far facts depending on his evidence
are to be regarded as proven.  A party cannot be compelled to put
up with the statements of a witness concerning his own interests
or personal relation to the case and parties, where it becomes
necessary to know is position...The administration of justice would
be very defective if every witness could, without contradiction,
make himself out impartial and disinterested, and run no risk of
exposure.”  Geary, supra, at 222-223

e. The right of confrontation - keeping it out. 

In the landmark case of Crawford v Washington, 541 U.S. 36
(2004) the United States Supreme Court “rewrote” the rules for
trial lawyers.  In Crawford, supra, the court barred admission of
testimonial statements against the defendant where the declarant
was unavailable as a witness at trial and the defendant had no prior
opportunity to cross examine him.  The testimonial statement of a
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non-testifying witness was precluded even if it otherwise fell within
a hearsay exception.  In Crawford, supra, the decision in Ohio v
Roberts, 448 U.S. 56 (1980) was overruled.  

A detailed discussion of Crawford v Washington is beyond the
scope of this presentation.  However, a few comments are in order.

Firstly, defense counsel should know (or argue) that the following
statements are testimonial:

1. Police interrogation;

2. Prior testimony ;

3. Letters or e-mails to government officials accusing
others of crime;

4. Police lab reports, coroner’s reports and the like;

5. Child hearsay statements to police, doctors, and social
workers;

6. Statements by confidential informants to police.

Statements that likely are not testimonial include:  

1. Dying declaration;

2. Statements to undercover officers or informants;

3. Statements to friends, family, acquaintances, or
accomplices.

Morever, if defense counsel had an adequate opportunity to cross
examine or the declarant is available to testify, then the right of
confrontation is not implicated.  

For an excellent discussion of how prosecutors cross the line by
introducing alleged “confidential informants’ statements” against
the defendant, under the guides of providing “background
information” to the jury, see United States v Hearn, 500 F3d
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479(6th Cir. 2007).  In Hearn, supra, the government claimed that
the reason why the information was provided to the jury was
simply to “explain why the government commenced the
investigation”.  But rather than simply stating that we had reports
from confidential informants of “some illegal activity”, one officer
testified that he stopped defendant because he had learned from a
confidential informant “that Mr. Hearn had large amounts of
Ecstacy and Marijuana and was going to be leaving to take the
narcotics to a rave party in Nashville”.  

Case law is still developing and the full contours of the right of
confrontation  under Crawford, supra, have not been written.  It is
important for all of us to keep ourselves informed of these cases as
they are decided.  

V. YOU AND YOUR CLIENT.  WHO DECIDES WHAT?

A. The client decides:

1. Whether to be represented by counsel, or whether to
represent himself.  Johnson v. Zerbst, 304 US 458, 464-
465(1938); Faretta v. California, 422 US 806(1975).

2. The right to hire an attorney of his choice.  United States v.
Gonzalez-Lopez, 548 US 140(2006).  

3. The right to plead not guilty.  Brookhart v. Janis, 384 US 1,
7-8(1966).

4. A defendant has the ultimate authority to determine whether
to plead guilty, the right to have a jury trial, waive a jury,
testify in his or her behalf, or take an appeal.  Jones v.
Barnes, 463 US 745, 751(1983); Wainwright v. Sykes, 433
US 72, 93, n.1(1977).

5. The right to not stand trial while incompetent.  Cooper v.
Oklahoma, 517 US 348(1996). 

A guilty plea is an event of “signal significance” in a criminal
proceeding.  By pleading guilty, defendant waives constitutional rights inherent
in a criminal trial, including the right to trial by jury, the protection of self-
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incrimination, and the right to confront one’s accusers.  While a guilty plea may
be tactically advantageous for the defendant, the plea is not simply a “strategic
choice”; it is “itself a conviction”.  As such counsel lacks authority to consent
to a guilty plea on a client’s behalf, and a defendant’s tacit acquiescence in the
decision to plead is insufficient to render the plea valid.  Boykin v. Alabama,
395 US 238(1969); Florida v. Nixon, 543 US 175(2004).  

B. The lawyer decides:

1. How to manage the trial.  Taylor v. Illinois, 484 US 400,
417-418(1988).

 2. What arguments to pursue.  Jones v. Barnes, 463 US 745,
751(1983).

3. What objections to make.  Henry v. Mississippi, 379 US 443,
451(1965).

4. What stipulations to make regarding admission of evidence.

5. Whether to waiving a trial within 180 days under the
Interstate Agreement on detainers (IAD).  New York v. Hill,
528 US 110(2000). 

“Absent a demonstration of ineffectiveness, counsel’s word on such
matters is the last”.  Gonzalez v. United States, 553 US 242, 249 (2008).   

VI. DO I HAVE TO DO EVERYTHING MY CLIENT DEMAND?  WHAT IF HE
WANTS ME TO FILE A MOTION I THINK IS FRIVOLOUS?

A. MRPC 1.2 SCOPE OF REPRESENTATION

(a) “A lawyer shall seek the lawful objectives of a client through
reasonably available means permitted by law and these rules. A
lawyer does not violate this rule by acceding to reasonable requests
of opposing counsel that do not prejudice the right of the client, by
being punctual in fulfilling all professional commitments, or by
avoiding offensive tactics.  A lawyer shall abide by a client’s
decision whether to accept an offer of settlement or mediation
evaluation of a matter.  In a criminal case, the lawyer shall abide by
the client’s decision, after consultation with the lawyer, with
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respect to a plea to be entered, whether to waive jury trial, and
whether the client will testify.  In representing a client, a lawyer
may, where permissible, exercise professional judgment to waive
or fail to assert a right or position of the client.” (emphasis added).

B. MRPC 3.1 MERITORIOUS CLAIMS AND CONTENTIONS

“A lawyer shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis for doing so that
is not frivolous.  A lawyer may offer a good-faith argument for an
extension, modification, or reversal of existing law.  A lawyer for
the defendant in a criminal proceeding, or the respondent in a
proceeding that could result in incarceration, may so defendant the
proceeding as to require that every element of the case be
established.”  (emphasis added).

VII. HOW DO I DEAL WITH MY CLIENT’S FAMILY?  HOW ESPECIALLY DO
I DEAL WITH MY CLIENT’S MOTHER SINCE SHE RETAINED ME?

MRPC 1.8 CONFLICTS OF INTEREST: PROHIBITED TRANSACTIONS

*** 
(f) “A lawyer shall not accept compensation for representing
    a client from one other than the client unless :

(1). the client consents after consultation;

(2). there is no interference with the lawyer’s    
independence of professional judgment or with the
client-lawyer relationship; and

(3). information relating to representation of a client is
Protected as required by Rule 1.6. [MRPC 1.6 covers
confidentiality of information.]

As we know, a person has a fundamental right not to stand trial while
incompetent.  Cooper v. Oklahoma, 517 US 348(1996). In deciding what
defense is best for the client, the decision is not always a tactical one reserved
for the lawyer’s judgment.  

In Cooke v. State of Delaware, 977 A 2d 803 (2009), the Delaware
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Supreme Court reversed a first degree murder conviction in a capital case,
holding that defense counsel’s pursuit of a verdict of “guilty but mentally ill” for
a defendant who insisted he did not do the killing was tantamount to providing
the defendant with no defense at all.  The defendant was charged with offenses
including capital murder on the basis of DNA evidence as well as witness
identifications.  Although the defendant was competent to stand trial and to
enter a plea of not guilty, his attorneys advised the trial court that they would
be asking the jury over their own client’s objection, to find him guilty but
mentally ill.  

Both before and during trial, the defendant repeatedly asserted his
disagreement with an objection to his appointed counsel and their pursuit of this
insanity-based defense.  The trial court refused the prosecutor’s request to
question the defendant about his wishes regarding counsel and, when the court
did respond to the defendant’s complaints, it told him that the choice of
defense was counsel’s to make.  

The trial itself was messy.  The defendant made several verbal outbursts,
sometimes in front of the jury, claiming that he was neither guilty nor mentally
ill and that his attorneys were “setting him up” with this phoney defense.  His
attorneys eventually called a psychiatrist who testified that, during pretrial
examinations, the defendant would alternatively deny guilt and admit guilt.  The
defendant was found guilty and sentenced to death.

In overturning the conviction, the Supreme Court noted that one of  the
fundamental decisions reserved for the defendant alone to make is the right to
plead not guilty.  The court also noted that a second fundamental decision
reserved for the defendant alone to make is the decision to testify.  In this case,
the defendant wanted to exercise his right to testify, but his attorneys refused
to call him as a witness, believing that he would assert his innocence and
contradict their position that he was guilty but mentally ill of the crimes
charged.  Ultimately the trial judge called Cooke to testify because his defense
lawyers refused to do so.  The court also held that the defense attorneys denied
their client the right to an impartial jury trial by, from time to time, having their
client removed from the courtroom when presenting evidence of mental illness,
and during their closing argument, when they told the jury that Cooke’s
testimony about his innocence was not credible, should not be believed and
was a manifestation of his mental illness.  

In Cooke, supra, the court noted that the conduct of his defense
attorneys was inherently prejudicial and did not require a separate showing of
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prejudice because, by negating his basic trial rights, they failed to function “in
any meaningful sense as the prosecution’s adversary”.  United States v. Cronic,
466 US 648(1984).  

VIII. OTHER THOUGHTS

A. Respect your client.

B. Respect yourself

C. CYA and KISS

D. Be careful out there.       

IX. GUILTY PLEAS

A discussion of the nut and bolts of criminal law would not be without a
discussion of guilty pleas.  The reality is that the majority of cases handled by
the criminal justice system are resolved by pleas of guilty or no contest.  

As you know, the Michigan Court Rules generally govern pleas.  MCR
6.301 codifies the long standing rule that, pursuant to separation of powers,
prosecutors, and only prosecutors, decide what to charge.  Judges, and only
judges, decide what to sentence.  Defendants may plead no contest, but only
with the consent of the court.  Similarly, defendants may plead guilty or no
contest to lessor charges, but only with the consent of the prosecutor. 
 

MCR 6.302 further clarifies that all guilty pleas must be made with the
defendant’s eyes “wide open” and that the court may not accept the plea
unless it is convinced that the plea is “understanding, voluntary, and accurate.”
MCR 6.302(A).  This rule, of course, lists other specific areas upon which the
court must advise the defendant before it can accept a guilty plea.  Recent
changes in the law, however, have complicated this.  

A. COLLATERAL CONSEQUENCES

 While generally, a defendant need not be advised of the collateral
consequences of his guilty plea during the plea hearing process, there are
significant exceptions.  

In Padilla v Kentucky, 559 US ___; 130 S Ct 1473 (2010), the
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Supreme Court held that the Sixth Amendment right to effective assistance of
counsel includes the right of non-citizen defendants to have their attorney give
them accurate information about the potential immigration consequences of the
guilty plea, and that it was ineffective assistance of counsel for a lawyer to fail
to advise his client that his guilty plea could result in deportation. 

The United States Supreme Court will decide whether its decision
in Padilla v Kentucky is retroactive on collateral review next term.  See Chaidez
v United States, 2012 WL 1468539 (cert granted April 30, 2012). 

In People v Fondville, 291 Mich App 363 (2011), the Court of
Appeals relied upon Padilla, supra, and held that failure of the defense attorney
to advise his client that his guilty plea to child enticement would require
registration as a sex offender was ineffective assistance of counsel.  The court
stated that a defendant pleading guilty must be aware of the “direct
consequences of conviction,” and since sex offender registration is a direct
consequence, the attorney’s failure to inform his client that this would happen
resulted in constitutionally defective representation.  Since defendant Fondville
would not have plead guilty had he known of the registration requirement, the
court reversed his plea-based conviction.

The take away from all of this is that we must be much more
careful.  How many of you advise your clients of the new “recapture provision”
in the sex offender registration act?  How many of you have even heard of it?

An individual previously convicted of a listed offense for which he
or she was not required to register at the time, but who is convicted of any
other felony on or after July 1, 2011, must now register under the new
recapture provision of MCL 28.724(5).  This includes defendants assigned to
youthful trainee status before October 1, 2004, if that person picks up a new
felony on or after July 1, 2011.  See MCL 28.722(b)(ii)(b).  

The recapture provision also includes situations where the
defendant has a prior conviction for an offense that did not previously require
registration (such as surveillance of an unclothed minor, contrary to MCL
750.539(j), but which is now considered a “listed offense” under the SORA
amendments effective July 1, 2011.  The new felony conviction will
“recapture” this old offense for purposes of registration.  So, assume you are
pleading guilty your 50 year old client to a felony like, for example, uttering and
publishing.  Assume also that 30 years ago (when he was only 20) he plead
guilty to assault with intent to rape and received a jail sentence which, of
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course, has long been served.  His new felony conviction requires that he now
register as a sex offender!  

In fact, the registration procedures of MCL 28.724(5) require that
the judge not sentence the defendant until it is satisfied that the individual has
registered.  I would suggest that this new law creates a significant duty and
burden on all criminal defense lawyers.

B. MUST BRADY MATERIAL BE DISCLOSED BEFORE THE
DEFENDANT PLEADS GUILTY?

Generally, No.  See United States v Ruiz, 536 US 622 (2002).
When a defendant pleads guilty he foregoes not only a fair trial, but other
constitutional guarantees that accompany it.  The constitution does not require
the government to disclose impeachment information prior to the defendant
entering a guilty plea.  Impeachment information is related to fairness of a trial
rather than the voluntariness of a plea.  While the constitution insists that the
defendant enter a guilty plea that is voluntary, and that he must make related
waivers knowingly, intelligently, and with sufficient awareness of the relevant
circumstances and likely consequences, a plea agreement requiring defendant
to waive his right to receive information the government has regarding any
“affirmative defense” he would raise at trial did not violate the constitution, as
the need for such information was related to the fairness of the trial rather the
voluntariness of the plea.

However, recently the Nevada Supreme Court limited the Ruiz
holding, supra, to impeachment evidence.  In State v Huebler, ___ P3rd ___ (Nev
2012) (April 26, 2012), the court noted that several federal circuit courts of
appeals have held that a Brady violation may be asserted to challenge the
validity of a guilty plea where the evidence withheld is exculpatory.  The court
stated...

“In our opinion, the considerations that lead to the decision
in Ruiz do not lead to the same conclusion when it comes to
material exculpatory information.  While the value of
impeachment information may depend on innumerable
variables that primarily come into play at trial and therefore
arguably make it less than critical information in entering a
guilty plea, the same cannot be said of exculpatory
information, which is special not just in relation to the
fairness of the trial but also in relation to whether a guilty
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plea is valid and accurate....” and

“It is not everyday that an innocent person accused of a
crime pleads guilty, but a right to exculpatory information
before entering a guilty plea diminishes the possibility that
innocent persons accused of crimes will plead guilty.”

C. COMMUNICATION AND ACCURACY

The Supreme Court decided several significant criminal cases this
term, but among the most important are Missouri v Frye, 132 S Ct 1399 (2012)
and Lafler v Cooper, 132 S Ct 1376 (2012).  Both cases were released on
March 21st.  And both cases were decided five to four.

In Frye, the defendant was charged with driving with a revoked
license.  Because this was his fourth offense, under Missouri law the crime
carried a maximum of four years.  The prosecutor advised Frye’s attorney in
writing that he would reduce the charge to a misdemeanor and recommend a
90 day sentence if Frye would plead guilty.  However, Frye’s lawyer never even
conveyed the offer to Frye, and the offer expired.  Frye ended up pleading guilty
with no underlying plea agreement and received three years in prison.

On habeas review, Frye claimed his sixth amendment right to
effective assistance of counsel was violated because his attorney failed to
inform him of the plea offer, and he would have accepted it had he known
about it.  

Extrapolating from the court’s opinion in Hill v Lockhart, 474 US 52
(1985) and Padilla v Kentucky, supra, Justice Kennedy held that the sixth
amendment guaranteed the right to effective assistance of counsel during plea
bargaining.  In Hill, supra, defense counsel misinformed the defendant of the
amount of time he would have to serve before he became eligible for parole.
In Padilla, supra, the defendant was misinformed of the immigration
consequences of his guilty plea.

Recognizing the right to effective assistance of counsel during plea
bargaining was just step number one in the court’s analysis.  The more
challenging task was determining what standard should be used in measuring
whether counsel met sixth amendment requirements.

Because one of the most basic requirements is that a lawyer must
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actually communicate the terms of a formal plea offer to his client, especially
when the offer has an expiration date, defense counsel must provide timely
information to his client.

This is not a new concept.  Indeed, the American Bar Association
standards for criminal justice requires this, and so does our own Michigan Rules
of Professional Conduct.  See MRPC 1.4(a) which states in part...

“A lawyer shall notify the client promptly of all settlement
offers, mediation evaluations, and proposed plea bargains.”

In Lafler v Cooper, the court held that Anthony Cooper was charged
with assault with intent to murder, possession of a firearm by a felon,
possession of a firearm in commission of a felony, misdemeanor possession of
marijuana, and being a habitual offender.  The case originated in Wayne County.
Cooper apparently pointed a gun and shot at his victim’s head.  He missed, and
the victim ran.  However, he shot again and hit her in the buttocks, hip and
abdomen.  She survived the shooting to testify against him.  Prosecutors twice
offered to dismiss two of the charges and recommended a sentence of 51 to
85 months on the others.  Although defendant admitted his guilt in
communications with the court, and expressed a willingness to accept the offer,
he changed his mind when his lawyer convinced him that the prosecution would
be unable to establish intent to murder since the victim was shot below the
waist.  

The defendant went to trial, and not surprisingly, the jury found him
guilty of all crimes as charged.  He was sentenced to 185 to 360 months
imprisonment.  He did not file a direct appeal, but in post-conviction
proceedings where the Michigan Court of Appeals (also unsurprisingly) denied
his IAC claim.  The Michigan court noted that the defendant 

“The record shows that defendant knowingly and intelligently
rejected two plea offers and chose to go to trial.  The record
fails to support defendant’s contentions that defense
counsel’s representation was ineffective because he rejected
a defense based on claim of self-defense and because he did
not obtain a more favorable plea bargain for defendant.”

The Michigan Supreme Court denied leave.  The Eastern District of
Michigan (Judge Denise Page-Hood) granted habeas, finding that the trial
attorney was deficient in advising defendant to reject the plea offer.  The Sixth
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Circuit affirmed in an unpublished opinion.  

The United States Supreme Court affirmed as well.  In the Supreme
Court, the parties conceded that trial counsel’s performance was deficient, and
that no competent attorney would have believed that Cooper could not be found
to have the intent to murder simply because his shots had hit the victim below
the waist.  The court went on to note that but for the attorney’s deficient
performance, there was a reasonable probability that Cooper would have
accepted the guilty plea.  Indeed, his letters to the court and testimony at a
Ginther hearing establish this.

The real issue in the case is what should the remedy be?  How
could Cooper be made whole?  The Supreme Court held that the proper remedy
was to order the state to re-offer the original plea bargain.  

While raising issues similar to Frye, supra, Cooper added another
dimension to the court’s decision to recognize the right to effective assistance
of counsel during plea bargaining.  Cooper went to trial.  He did not argue that
he received an unfair trial.  Rather, he relied on the not yet recognized right to
accept a plea bargain.  

What do these opinions mean to the everyday practice of criminal
law?  Firstly, we must communicate with our clients, early and often.  And, of
course, we must give them accurate advice.  While Michigan’s sentencing
guidelines is not a subject of this presentation, it is obvious that all of us must
know and understand those guidelines, be able to articulate them to a
layperson, and at the same time, stay on top of the many and frequent cases
that are constantly coming down from the appellate courts construing them.

Second, defense counsel must keep clear records of not only the
offers that prosecutors present, but any expiration dates; how likely they are to
be withdrawn; how and when the offers were presented; and what changes
were made.  CYA letters to the client are recommended.  Third, defense counsel
should consider changing their posturing.  Defense attorneys should probably
never tell a prosecutor that “under no circumstances will my client plead to
anything,” unless the client has said so, preferably in writing.  Unfortunately,
it might be more difficult for defense counsel to be as candid with prosecutors
as they would like regarding the likelihood of the defendant accepting a plea,
because telling a prosecutor straight out that a client does not seem so inclined
may later hurt the defendant’s chances at post-conviction relief.
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Finally, defense counsel must consider every plea bargain to be as
important as a trial.  This is not necessarily a bad thing.

I would suggest that the prosecutor has additional responsibilities
as well.  A prudent prosecutor may ask for written confirmation that the offer
has been shared with the client, and undoubtedly some offices will start
developing signed notice forms that can be used to document plea offers.
Prosecutors may also ask the court to put on the record before trial whether
there were any plea offers and that the defendant rejected the offer.

And obviously, the responsibility to ensure that defense counsel
adequately participates in the plea bargaining process will also fall upon the
judge.  This is true regardless of whether the case ends in a guilty plea or a trial.
A prudent judge will now ask the parties and counsel whether there were any
plea offers and whether their terms were communicated to the defendant.
Some judges may even ask counsel to put on the record, in camera or in open
court, why the defendant is declining the offer.  A judge must take these steps
without interfering with the attorney-client relationship, or suggesting to the
defendant that going to trial will somehow “punish” him.  This is a tight rope
that some judges walk better than others.  

X. CONCLUSION

Like it or not, the plea bargaining process will continue.  Plea bargaining
is more of an art than science.  There is no “one way” to cut the perfect deal.
However, we defense lawyers now have a sixth amendment duty to
professionally advise our clients with respect to the negotiations, and to give
accurate information, and everyone in the criminal justice system, including the
judge, must now keep track of what pleas are being made and whether the
defendant has been adequately counseled about the advisability of the plea
deal.  


