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TAXATION SECTION 
Respectfully submits the following position on: 

 
* 

Retroactive Tax Legislation 
 

* 
 

The Taxation Section is not the State Bar of Michigan itself, but rather a 
Section which members of the State Bar choose voluntarily to join, based 
on common professional interest. 
 
The position expressed is that of the Taxation Section only and is not the 
position of the State Bar of Michigan. 
 
To date, the State Bar does not have a position on this matter.   
 
The total membership of the Taxation Section is 1,366. 
 
The position was adopted after discussion and vote at a scheduled 
meeting. The number of members in the decision-making body is 14.  
The number who voted in favor to this position was 13. The number who 
voted opposed to this position was 0. 
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Report on Public Policy Position 
 
 
Name of section:  
Taxation Section 
 
Contact person:  
Warren J. Widmayer 
  
E-Mail: 
warren@fw-pc.com 
 
Regarding: 
Retroactive Tax Legislation 
 
Date position was adopted: 
April 19, 2012 
 
Process used to take the ideological position: 
Position adopted after discussion and vote at a scheduled meeting. 
 
Number of members in the decision-making body: 
14 
 
Number who voted in favor and opposed to the position: 
13 Voted for position 
0 Voted against position 
0 Abstained from vote 
1 Did not vote 
 
Explanation of the position, including any recommended amendments: 
The Section opposes tax legislation with retroactive effect reaching back to time periods preceding the legislative 
session in which the legislation is adopted.  Such legislation is of questionable constitutionality, threatens the 
certainty and finality needed by taxpayers to effectively plan their affairs, promotes disrespect for the rule of law, 
encourages aggressive tax positions and undermines the foundation of a tax system that relies on self-reporting.  
 





Taxation Section of the State Bar of Michigan 

Public Policy Position Statement   

Retroactive Tax Legislation 

SUMMARY 

The Taxation Section of the State Bar of Michigan urges the Michigan Legislature to abandon the 

practice of retroactively amending tax statutes. Such a practice could violate both the U.S. Constitution 

and the Michigan Constitution and raises significant public policy concerns. 

BACKGROUND 

In a recent example of this problematic practice, the Michigan Legislature enacted legislation1 

retroactively overruling the Michigan Supreme Court’s decision in Betten Auto Center, Inc. v. Dep't of 

Treasury2, extinguishing eleven years of refund claims filed by General Motors in response to Betten Auto 

Center.3  These refund claims, filed in reliance on Betten Auto Center, were held in abeyance by the Michigan 

Department of Treasury pending the resolution of the State’s appeal in Betten Auto Center.   

Section 5 of the US Constitution and Section 17 of the Michigan Constitution provide that no 

person shall be deprived of life, liberty or property without due process of law.  The Fourteenth 

Amendment to the US Constitution provides that no state shall deprive any person of life, liberty, or 

property without due process of law.  In United States v. Carlton,4  the US Supreme Court found that 

retroactive tax legislation withstands constitutional scrutiny only if (a) there is a legitimate legislative 

purpose for the retroactivity and (b) the period of retroactivity is modest in duration.  In her concurring 

opinion, Justice O’Connor noted that any “period of retroactivity longer than the year preceding the 

legislative session in which the law was enacted would raise serious constitutional issues.”5  The Court 

emphasized in other cases that retroactivity should be used only in limited circumstances.6 

 Under the separation of powers doctrine, the legislature writes the law, the judiciary interprets 

the law and the executive branch enforces the law as written by the legislature and interpreted by the 

                                                           
1
 2007 PA 103, which amended the Use Tax Act, MCL 205.91 et seq, with an effective 11–year period of retroactive 

application. 
 
2 478 Mich. 864 (2007). 
 
3 Gen. Motors Corp. v. Dep't. of Treasury, 290 Mich. App. 355, 361, 803 N.W.2d 698, 704 (2010) appeal denied, 489 Mich. 
991, 800 N.W.2d 85 (2011) and cert. denied, 132 S. Ct. 1143, 181 L. Ed. 2d 1018 (U.S. 2012).  General Motors filed claims 
for refunds for eleven years open under the statute of limitations based on waivers signed by both General Motors 
and the Michigan Department of Treasury.   
 
4 512 US 26 (1994).   
 
5
 Carlton, supra at 38 (O’Connor, J., concurring). 

 
6
 See e.g. United States v. Darusmont, 449 US 292 (1981).   



judiciary.  Keeping these three branches distinct has long been considered necessary to keep the 

appropriate “checks and balances” in place to prevent abuses of power by one of the three branches.   

THE TAXATION SECTION’S POSITION 

 Though there are a number of procedural and constitutional questions raised by the practice of 

retroactive legislation, of primary concern to the Taxation Section are (1) the proper role of the three 

branches of government in creating, interpreting and applying laws and (2) the scope of the Michigan 

Legislature’s power to enact retroactive legislation in the wake of an unfavorable judicial decision.   The 

legislature oversteps its bounds and usurps the role of the judiciary when it retroactively negates a 

judicial decision.    The executive branch also overstepped its bounds when it held General Motor’s 

refund claims in abeyance after the court’s decision in Betten Auto but prior to the retroactive amendment 

of the statute.  Where a court has already spoken as to statutory interpretation, the legislative change 

should be limited to prospective clarifications only and the executive branch should enforce the law as 

interpreted by the judiciary.   

 The scope of the Michigan Legislature’s power to enact retroactive legislation should be limited 

to that which can survive constitutional scrutiny as described by the US Supreme Court in United States v. 

Carlton.   In the General Motors case, the statute was retroactively amended to reach back and deny the 

taxpayer eleven years of refunds – a time period that can hardly be described as “modest” under the 

standard set forth in United States v. Carlton.   

Retroactive legislation also raises significant public policy concerns.  It seriously threatens the 

certainty and finality that underlie an effective functioning state tax system, creating an unfavorable 

business environment.  It could discourage taxpayers from contesting tax assessments out of fear that the 

legislature will only overrule a favorable judicial decision.   Or it could encourage taxpayers to take 

aggressive tax positions on their returns, rather than pay in full and seek a refund that may never be 

forthcoming, thus undermining a tax system that relies on self-reporting the correct amount of taxes.   

 For these reasons, the Michigan Legislature should abandon the practice of retroactively 

amending tax statutes.  Legislation should never be used to retroactively overturn a judicial decision in a 

manner that deprives taxpayers of rights or property.  In other limited situations where retroactive tax 

legislation may be justifiable, the retroactivity should be limited to a “modest” period.  For example, to 

discourage or nullify opportunistic activity in reaction to the introduction of the original bill, it has 

become relatively common for some federal tax legislation to be made retroactive to the date the bill was 

introduced or reported out of committee.  In any case, no tax legislation that is unfavorable to taxpayers 

should be effective earlier than the start of the legislative session in which the legislation was 

introduced.7 

 

                                                           
7 This is the position of the State Bar of Michigan Taxation Section only, which consists of 1,334 members of the 
State Bar of Michigan.  The State Bar of Michigan has no position on this matter.  This position was adopted by the 
Taxation Section Council after discussion and vote at its April 19, 2012 scheduled meeting.  Of the 14 voting 
members of Council, all 13 members who were present at the meeting voted in favor of the position. 
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