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REPORT OF THE EMPLOYEE 
BENEFITS COMMITTEE
Michelle (“Mickey”) Bartlett, Chairperson
Stevenson Keppelman Associates
444 South Main Street
Ann Arbor, MI  48104-2304
P:  (734) 747-7050
F:  (734) 747-8010
E:  mickey@skalaw.com

Th e Employee Benefi ts Committee is currently working on 
scheduling presentations on tax-qualifi ed retirement plan is-
sues and on Health Care Reform-related issues. Target dates 
for the 2014 Employee Benefi t Committee meetings are:
• May or June - ERISA Talent Show 

• September - TBD

• November - TBD

Looking for Talented ERISA Attorneys…
Th e Employee Benefi ts Committee is partnering with the 
Young Tax Lawyers Committee (SBM Taxation Section) and 
the American Society of Pension Professionals & Actuaries 
(“ASPPA”) to put on an “ERISA Talent Show.”  We are look-
ing for three experienced ERISA attorneys who are willing 
to show off  their talent by each giving a 30 minute presen-
tation on a relevant tax-qualifi ed retirement plan issue.  If 
you are interested in entering the ERISA Talent Show and 
willing to share your expertise on a particular qualifi ed plan 
issue, please contact Mickey Bartlett at mickey@skalaw.com.  
Mickey will work with Stephanie Teitsma of the Young Tax 
Lawyers Committee to pair you up with a law student or 
recent graduate who is interested in the fi eld of Employee 
Benefi ts, excited about the opportunity to work with an ex-
perienced ERISA attorney, and can assist you with preparing 
your presentation.  

REPORT OF THE ESTATES 
AND TRUSTS COMMITTEE
Sean H. Cook, Chairperson
Warner Norcross & Judd LLP
2000 Town Center, Suite 2700
Southfi eld, MI 48075-1318
P:    (248) 784-5058
F:    (248) 603-9658
E:   scook@wnj.com

Th e Estates and Trusts Committee meeting and network-
ing event was held on January 22, 2014 from 4:00 to 6:00 
p.m. at the offi  ces of Warner Norcross & Judd, 2000 Town 
Center, Suite 2700, Southfi eld, Michigan 48075. George 
Gregory of the Law Firm of George W. Gregory PLC gave a 
presentation regarding the application of the net investment 
income tax rules for estates and trusts. Th e presentation was 
a detailed review of the recently released fi nal regulations and 
a detailed analysis of the examples within those regulations.

Th e next event of the Committee will be held on May 8, 
2014 with details to follow.
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Section Committee Reports

REPORT OF THE FEDERAL 
INCOME TAX COMMITTEE
Andrew MacLeod, Chairperson
Dickinson Wright PLLC
500 Woodward Avenue, Suite 4000
Detroit, MI 48226
P:   (313) 223-3187
F:   (313) 223-3598
E:    amacleod@dickinsonwright.com

Th e Business Entities Committee has a new name and is now 
known as the “Federal Income Tax Committee”.  Th e change 
in name was made to better refl ect the committee’s activi-
ties and involvement in general federal income tax issues as 
opposed to the former name’s more limited focus on entity 
specifi c issues.  Th e Federal Income Tax Committee (or “FIT 
Committee”) will continue with its mission to provide mem-
bers with topical information on federal income tax matters.

During the fourth quarter of 2013, the Federal Income Tax 
Committee sponsored two presentations:   (i) on October 
11, 2013, James Clegg and James Combs of Honigman 
Miller Schwartz and Cohn LLP presented on “Certain 
Aspects of the Federal Income Tax Treatment of Virtual 
Currencies” at Honigman’s Ann Arbor offi  ce; and (ii) on 
October 24, 2013, Aaron Feinberg and Nosson Stoll, both 
of KPMG, made a presentation on “A Section 304 Primer” 
at the Detroit offi  ce of KPMG.       On January 30, 2014, 
Andrew MacLeod of Dickinson Wright PLLC presented on 
“Purchase Price Allocations and Related Issues” at Dickin-
son’s Detroit offi  ce. 

On March 6, 2014, James Combs of Honigman Miller 
Schwartz and Cohn LLP will be presenting on “Select Is-
sues in Tax-Free Distributions under Section 355”, at the 
Detroit offi  ce of Honigman from 4-5 p.m. A FIT Commit-
tee networking event will immediately follow the meeting at 
a nearby location.

Additional FIT Committee events to be announced in the 
near future. Please contact Andrew MacLeod (at amacleod@
dickinsonwright.com), if you have any interest in joining the 
FIT Committee or in participating or speaking at any up-
coming committee events. 

REPORT OF THE PRACTICE 
& PROCEDURE COMMITTEE
Evan H. Kaploe, Chairperson 
Evan H. Kaploe PLLC
2000 Town Center Drive
Suite 1900
Southfi eld, MI 48075
Phone: (248) 351-8720
Fax: (248) 351-8721
Email: evan@ekaplaw.com

Th e Practice & Procedure Committee is growing slowly but 
surely. Much time of the committee was put into drafting 
the brief amicus curiae in the Ford Motor Co v Dep’t of Trea-
sury case before the Michigan Supreme Court. With an af-
fi rmative vote of the Council, we did fi le our brief with the 
Court. Interestingly, it led to a motion to the Court to fi le 
another amicus brief on behalf of the Automobile Manufac-
turers Association. Th e Committee is very proud of the brief 
put forth and believes in our position as it was completely 
unbiased, well-drafted, and gave the Court some things to 
really mull-over when making its fi nal decision.

Membership is beginning to grow in the Committee and 
we look forward to growing even further. Despite my well-
hearted attempt to have monthly meetings, this is an unat-
tainable goal. Th erefore, we are shooting to have quarterly 
meetings. Th e plan is to have a meeting with the SALT com-
mittee and one when the Tax Court comes to Detroit. 

Given the status of this Committee when the year began, I 
view this as a rebuilding year. Now that the brief is complete 
and fi led, we can turn our attention to membership growth 
and actually having mixers and meetings with speakers. Th e 
Committee will get the remainder of the dates on the calen-
dar and work towards obtaining speakers.  In other news, the 
Committee has grown in just a few months from zero active 
members to approximately 15. Although this may not seem 
like much, it was a direct result of our solicitation to join the 
committee. We look forward to further growth in 2014.
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REPORT OF THE STATE AND 
LOCAL TAX COMMITTEE
Tamika S. Mayes, Chairperson
General Motors Company
300 Renaissance Center
Mail Code 482-C16-B16
Detroit, MI 48265-3000
P: (313) 665-2371
F: (313) 665-4125
E: tamika.mayes@gm.com

Happy New Year!  We are off  to a very busy year that cer-
tainly will be fi lled with much legislative activity, policy 
considerations and debate, and tax practice changes.  Impor-
tantly, this includes discussions about the Department’s Tax 
Court proposal and potential, related changes to the Michi-
gan Tax Tribunal.  Th erefore, it is important that I echo the 
sentiments of our Chairperson, Lynn Gandhi.  Th e Taxation 
Section’s achievements are only possible by the participa-
tion, input, and eff orts of many!  Th erefore, I implore you to 
read, respond, engage, and make a diff erence.  As usual, the 
SALT Committee will bring relevant issues to the committee 
through its email distribution list.  Please watch out for those 
communications and respond. You also should feel free to 
reach out to me directly regarding any concerns or working 
groups or other requests.

On December 10, 2013, the SALT Committee of the SBM 
Taxation Section co-sponsored the Michigan Tax Tribunal 
luncheon at the Kellogg Center in East Lansing, featuring 
Chief Clerk Peter M. Kopke, Member Steven H. Lahser, and 
Deputy Chief Clerk Samantha Snow Shaff er.  I would like 
to give a special thanks to Samantha Snow Shaff er, Deputy 
Chief Clerk of the Michigan Tax Tribunal, who continually 
engages with and makes a signifi cant contribution to the 
Taxation Section and other tax professional organizations.  
Please see her separate report of the joint Michigan Tribunal 
luncheon in this issue.

We have exciting programming coming up – the most recent 
of which is our two breakout sessions at the 27th Annual Tax 
Conference to be held on May 22, 2014 at St. John’s Inn.   I 
am excited to bring to you Michael Eschelbach, Director, 
Bureau of Tax Policy – Michigan Department of Treasury, 
with Loren Chumley, KPMG’s national practice leader for 
Indirect Tax and Tennessee’s former Commissioner of Rev-
enue, in an afternoon breakout session on national and state 
review of transactional tax compliance challenges.   In addi-
tion, we have several upcoming joint events, including with 
the Taxation Section’s Young Tax Lawyer Committee and the 
State Bar of Michigan Real Property Committee.  Please see 
the Taxation Section’s “Calendar of Events” website for dates 
and location. 

Again, if you are a current SALT committee member, I en-
courage you to get more engaged than ever – I am here as 
your Chair to improve you SALT practice and network.  I 
need you if this Committee is truly to make a dynamic im-
pact.  If you have not yet joined the SALT committee, please 
feel free to contact me directly about committee benefi ts, 
opportunities, and collaborative events.  Happy and produc-
tive 2014!

REPORT OF THE YOUNG 
TAX LAWYERS COMMITTEE
Stephanie Teitsma
General Motors Company
300 Renaissance Center
Detroit, MI  48265
P:    (313) 665-0272
E:   Stephanie.teitsma@gmail.com

On Friday, January 24th, the Young Tax Lawyers Commit-
tee and the International Tax Committee co-hosted an event 
with the Michigan State Tax Law Society at Michigan State’s 
law school in Lansing.  
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THE STATE OF THE STATE’S TAX TRIBUNAL

On Tuesday, December 10, 2013, tax professionals con-
verged for the annual Michigan Tax Tribunal Luncheon, 
presented by the Administrative & Regulatory Law Section 
of the State Bar of Michigan, in partnership with the Public 
Corporation Law and Taxation Sections. Th is year’s pre-
senters were Steven H. Lasher, Tribunal Member, Peter M. 
Kopke, Chief Clerk, and me.

Steve Lasher opened the presentation by explaining how 
the Michigan Tax Tribunal has come a long way in the past 
few years. Th ree years ago in the Small Claims Division, 
there were approximately 28,000 pending cases. At that 
point in time, it took two years or more for a case to be 
heard and a few additional months before a decision was 
rendered. Now, all 2013 cases have been scheduled and will 
be heard before March 2014. Th e Tribunal has worked hard 
to ensure the majority of all cases fi led in the Small Claims 
Division are resolved before the next fi ling season. Th e Tri-
bunal has implemented productivity standards to ensure 
the timely resolution of cases. For instance, the Tribunal’s 
goal is to resolve Small Claims appeals within 14 months of 
when the case was fi led. On average, this goal is met 99% 
of the time. Additionally, Final Opinions are required to 
be issued within 45 days of a hearing for Tribunal Mem-
bers, and within 90 days of a hearing by Administrative 
Law Judges and contractual Hearing Referees. Again, this 
goal is met 99% of the time.

With respect to the Entire Tribunal Division, there were 
approximately 13,000 pending cases in the 2010 tax year. 
Now, virtually all cases fi led in and prior to the 2011 tax 
year have been heard. Th e Tribunal is currently hearing 
2012 cases and continues to place cases fi led in 2013 on 
Prehearing General Calls. Th e Tribunal also implemented 
productivity standards to ensure the timely resolution of 
Entire Tribunal cases. Namely, the Tribunal has committed 
to resolving Entire Tribunal cases within three years. Not-
withstanding a few outliers like cases placed in abeyance 
pending the outcome of International Business Machines 
Corp v Department of Treasury, No. 146440 (Michigan Su-
preme Court fi led January 29, 2013), the Tribunal has met 
this goal in virtually 100% of its cases.

Next, I informed the group of the status of the Tribunal’s 
new case management system. Th e Tribunal has tirelessly 
been working with CaseLoad, a case management solutions 

provider, since 2010 to tailor their packaged case manage-
ment software to the Tribunal’s needs. Th is case manage-
ment system also includes an electronic fi ling component 
which will allow the electronic submission of all pleadings, 
evidence, and other documents. Th ose that wish to utilize 
electronic fi ling will be required to register an account with 
the Tribunal and provide, among other information, a valid 
e-mail address for electronic service. Users can view and 
manage all electronically fi led documents through their 
user account. Since the December meeting, the Tribunal’s 
e-fi ling system has gone live and is available for public use. 
Please visit our website for more information.

A revised docket lookup webpage has also been created. 
Th is new feature provides an additional search parameter, 
by county, and will off er more detailed docket information. 
Th e revised docket lookup also includes an electronic copy 
of all documents fi led in the 2014 tax year, unless fi led in 
conjunction with a Motion to Withhold, and a copy of cor-
respondence issued by the Tribunal. 

Next, Peter Kopke outlined some of the Tribunal’s new rules 
of practice and procedure adopted in April of 2013. Th e fol-
lowing chart outlines some of the more notable changes:

TTR 209
The Tribunal no longer limits an award of costs 
to a “prevailing party” only.

TTR 219
Appeals may no longer be initiated by the fi ling 
of a letter. Rather, a petition shall be fi led in 
order to commence an appeal. 

TTR 221

Unless otherwise provided by the Tribunal, 
Petitioners shall note the docket number on 
the petition and serve it on the opposing party 
within 45 days of the issuance of the Notice of 
Docket Number. The Tribunal provided a one 
year reprieve if it was served in accordance 
with the prior rule. However, the reprieve does 
not extend into the 2014 fi ling season.

TTR 225

Rather than default or defect a party for failure 
to fi le the appropriate Motion fi ling fee, the 
Tribunal will now issue a Notice of No Action 
alerting the party no action will be taken on the 
Motion if the appropriate fee is not paid.

THE STATE OF THE STATE’S TAX TRIBUNAL

By Samantha Snow Shaff er, Deputy Chief Clerk of the Michigan Tax Tribunal
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TTR 237

The parties are required to disclose all 
witnesses in the prehearing statement; 
otherwise, an undisclosed witness is not 
allowed to testify, except for good cause.

TTR 255
Expert witnesses are required to sign a 
valuation disclosure in order to testify as to the 
value of the property at issue.

*A copy of the Tribunal’s Rules of Practice and Procedure are 
available at www.michigan.gov/taxtrib.

2013 proved to be a successful year for the Tribunal. To en-
sure 2014 is also a success, the Tribunal has committed to 
providing better customer service and improved communi-
cation. First, the Tribunal has already begun to revamp its 
website to ensure easier access to relevant information. Also, 
the Tribunal will implement the new docket look up web-
page in early 2014 that will provide the public more detailed 
information about individual cases. Th e Tribunal is also com-
mitting to issuing monthly messages to those subscribed to 
our GovDelivery (formerly ListServe) Updates. We hope to 
keep the public more informed of recent developments and 
new or revised procedures. If you would like to subscribe to 
the Tribunal’s GovDelivery updates please email maurerc@
michigan.gov. 
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MISSING STATE RULES IN THE WAKE OF UNITED STATES V. WINDSOR 

INTRODUCTION

Th e U.S. Supreme Court’s 2013 decision in United States v. 
Windsor1 invalidated Section 3 of the Defense of Marriage 
Act. Section 32 defi ned marriage as between one man and 
one woman for purposes of federal law. In August, the In-
ternal Revenue Service issued guidance in the form of a Rev-
enue Ruling3 to conform the U.S. tax code to the U.S. Su-
preme Court holding. For those who live in states that both 
determine state tax liability with reference to federal tax law 
and do not recognize same-sex marriage—as in Michigan4—
this rule has required administrative action. States have come 
to a variety of conclusions regarding how taxpayers should 
comply, including Michigan.  But the Michigan Depart-
ment of Treasury still must provide more specifi c compliance 
information for both employees and employers. Th is article 
will examine four options for the Michigan Department of 
Treasury to consider.

PRE-WINDSOR IRS GUIDANCE FOR EMPLOYEE BENEFITS

   
Under the pre-Windsor guidance from the Internal Revenue 
Service, employees had to pay the cost of same-sex spousal 
coverage with after-tax dollars and were taxed on the value of 
any group health plan coverage provided to same-sex spous-
es. Th is amount was used in calculating FICA and FUTA for 
income tax withholding purposes to the employee.5 As such, 
employers were responsible for tracking the value of benefi ts 
provided to spouses of same-sex employees.

THE “CELEBRATION RULE” AND MICHIGAN TAX LAW

Th e post-Windsor Revenue Ruling implemented what has 
come to be known as the “celebration rule.” Under the cel-
ebration rule, so long as a couple was married in a state or 
foreign jurisdiction that recognizes same-sex marriages—re-
gardless of whether the couple lives in a state that recognizes 
same-sex marriages—the marriage is considered valid for 
federal tax purposes. Under the celebration rule, an employ-
ee can pay for benefi ts for a same-sex spouse with pre-tax 
dollars. In addition, employer-provided welfare benefi ts are 
tax-free for same-sex spouses.

Th e application of the celebration rule for federal tax pur-
poses creates complications for some Michigan taxpayers. 
Same-sex couples residing in Michigan but legally married 
in another state are able to fi le joint federal income tax re-
turns but must fi le Michigan income tax returns as single 
fi lers—as provided in an undated Notice to Taxpayers6  fi rst 
posted on the Michigan Department of Treasury website in 
September 2013. 

 What the Department of Treasury has not yet addressed are 
the mechanics by which married same-sex taxpayers fi ling 
joint federal returns should compute their separate income. 
In the original Notice to Taxpayers posting, the Department 
noted that it would provide a worksheet by which taxpayers 
could compute their separate income. Confusingly, the De-
partment has removed this sentence from the Notice without 
any further comment.7 

 A number of options are available to the Michigan De-
partment of Treasury and other states still lacking complete 
guidance—with some placing more signifi cant compliance 
burdens on individual taxpayers and employers than others.

OPTION 1: PERMIT SAME-SEX COUPLES TO FILE TOGETHER

One possible solution is for a state to either change or create 
new rules to allow same-sex couples married in other juris-
dictions to fi le together.

Missouri, like Michigan, has a constitutional provision de-
fi ning marriage as between a man and a woman.8 Also sim-
ilar to Michigan, Missouri’s tax code limits the fi ling of a 
joint return to “[a] husband and wife.”9 Nevertheless, in No-
vember, Missouri’s Democratic Governor Jay Nixon signed 
Executive Order 13-1410 permitting same-sex couples legally 
married in other jurisdictions to fi le joint tax returns in Mis-
souri. Th e Executive Order reasons that since the Missouri 
tax code requires that terms have the same meaning as when 
used in a comparable context to federal income tax laws, the 
phrase “husband and wife” must be read pursuant to Rev. 
Rul. 2013-17. Michigan’s Income Tax Act has an analogous 
rule of statutory construction.11

MISSING STATE RULES IN THE WAKE OF UNITED 
STATES V. WINDSOR: A LACK OF GUIDANCE FROM THE 
MICHIGAN DEPARTMENT OF TREASURY FOR SAME-SEX 
COUPLES LEGALLY MARRIED IN OTHER JURISDICTIONS
By Eric W. Gregory
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Similarly, Colorado has a ban on same-sex marriages in its 
constitution.12 Th e Colorado Department of Revenue pro-
mulgated an emergency regulation requiring that each Colo-
rado taxpayer fi le their state income tax return using the same 
fi ling status that they elected on their federal income tax re-
turn, pursuant to Colorado law.13 Th e Department explained 
that departing from federal tax fi ling status would impose 
signifi cant administrative diffi  culties and was impracticable.

Th is approach represents administrative simplicity and 
would allow same-sex taxpayers to have the same compli-
ance options as every other taxpayer. In addition, it creates 
no additional administrative burdens for employers to track 
spending on same-sex employee healthcare. Th e political 
risks of such a decision, however, may be signifi cant. A Mis-
souri Republican legislator announced that he is considering 
bringing impeachment proceedings against Governor Nixon 
as a result of his Executive Order.14 

OPTION 2: PROVIDE TAXPAYERS WITH A SPECIAL SCHEDULE 
TO ALLOCATE INCOME

 Another possible solution is for a state to provide a special 
schedule to such same-sex couple taxpayers to allow them to 
allocate the income reported on their federal 1040 to each 
individual to fi le with their state returns. Arizona, Kansas, 
North Dakota, Ohio and Wisconsin have created special 
schedules for this purpose.15

Th is limits compliance costs to taxpayers as only items that 
aff ect state tax liability would need to be allocated.  De-
pending on the method of allocation, some taxpayers with 
signifi cant income disparity may experience uneven conse-
quences (for instance, if the allocation method required a 
50-50 split of adjusted gross income for a couple with very 
diff erent incomes).  Reporting procedures would be simpli-
fi ed for the state in that they need not make calculations 
based on multiple forms: all of the information for the cou-
ple can be reported on one schedule. Finally, like Option 
1, this creates no burden for employers to track same-sex 
spouse healthcare costs.

OPTION 3: REQUIRE TAXPAYERS TO FILE A PRO-FORMA 
FEDERAL TAX RETURN

A third potential solution is to require individuals entered 
into a same-sex marriage in another jurisdiction to separately 
complete a pro-forma federal return for state tax purposes 
with the fi ling status of single, head of household or qualify-
ing widow(er) to determine each individual’s proper adjusted 
gross income, deductions and tax credits allowed under the 

U.S. tax code for state tax purposes. Indiana and North Car-
olina have adopted this method.16

 Th is approach creates additional compliance and adminis-
trative costs. In terms of the impact on taxpayers, it requires 
each taxpayer to fi ll out an entirely new tax return under a 
diff erent set of assumptions. In total, every same-sex couple 
will have to compute three diff erent federal income tax re-
turns. Th is will easily create confusion for taxpayers—espe-
cially those that may rely on electronic fi ling (which may not 
be updated to refl ect these changes).  In terms of administra-
tive costs, it will not be immediately obvious to the state tax 
authority how taxpayers have reconciled their adjusted gross 
income (as it would be as reported on one schedule). Th is will 
create additional costs for processing, raise additional ques-
tions and possibly increase audit costs. Like the above options, 
it appears to create no additional impact on employers.

OPTION 4: DECOUPLE STATE INCOME TAX FROM FEDERAL 
INCOME TAX FOR SAME-SEX COUPLES

In November, the Virginia Department of Taxation issued 
a tax bulletin announcing not only that same-sex married 
couples who fi le federal income tax may not fi le state taxes 
jointly but that they would not be able to take advantage 
of the federal tax benefi ts of fi ling jointly on their state tax 
returns.17 Put another way, same-sex married couples in Vir-
ginia who fi le joint returns will have to recalculate above-the-
line deductions (including deductions related to health sav-
ings accounts, interest on educational loans and tuition and 
fees); alimony and separate maintenance payments; itemized 
deductions; and personal and dependency exemptions.

Th e exact details are not laid out in the tax bulletin, but it 
appears that Virginia will now calculate adjusted gross in-
come for state tax purposes in the same way that the Internal 
Revenue Service did prior to Windsor. Th at is, employees will 
pay taxes on the fair market value of benefi ts provided to the 
same-sex spouse.18

Virginia businesses will also be impacted. Virginia may re-
quire employers to trace fringe benefi ts paid to same-sex 
spouses pursuant to programs operating under federal law, 
and then treat that as income to the employee. Th e Virginia 
tax bulletin briefl y explains that future guidance will be is-
sued to employers to allow for compliance in this regard.

Th e path that Virginia has taken towards decoupling its state 
tax from federal tax appears unfriendly to both individuals 
and employers. Potentially, it creates retroactive consequenc-
es to employers and employees who have been under-with-
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held in regard to benefi ts attributable to same-sex spouses. 
Th is may put strain on employee-employer relations. It also 
increases the complexity of the tax code for same-sex couples 
and increases the tax burden.    
 
Th e federal approach before Windsor was uniform for all 
U.S. citizens and residents—whereas the Virginia approach 
creates disparate consequences. For example, employers will 
have to track the diff erent rules for diff erent states, the sex 
of the employee’s spouse, the state of residence for each em-
ployee (as opposed to the state of employment which may 
be diff erent—of course, both may change) and the histori-
cal rulings on various fringe benefi ts.  Diff erent states may 
even take diff erent approaches to diff erent fringe benefi ts.  
Th e administrative burdens to employers would probably 
outweigh any additional tax raised in a state like Michigan, 
which has a fl at income tax rate.

CONCLUSION

Governor Snyder has advocated for tax policies that are “sim-
ple, fair and effi  cient.”19 He has pushed for a regulatory envi-
ronment based on the premise that, for the most part, “every 
person is a good and honest person and [the state should step 
back to allow them] to succeed.”20 Providing clear guidance 
from the Michigan Department of Treasury for both indi-
viduals and employers would be consistent with these goals. 
In addition, a policy that is administratively straightforward 
and minimizes compliance costs for taxpayers, especially em-
ployer information reporting, fi ts within this framework. 

A drastic step, such as decoupling the state income tax, would 
be diffi  cult to administer and would create headaches for 
employers and individuals. Th e Snyder administration may 
want to consider some of the more straightforward options 
already announced by other states that have special schedules 
and, as of yet, impose no additional burden on employers. 
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NAVIGATING YOUR WAY AROUND LITTLE KNOWN NUANCES OF MICHIGAN TAX LAW 

Over the last few years, Governor Snyder and his administra-
tion have been trying to make Michigan more attractive to 
businesses.   As noted in a recent study by the Tax Founda-
tion, although fear of jobs leaving the United States tends to 
dominate the media, states more often compete with each 
other rather than China or Mexico.1  Th e same study also 
noted that, while there are many factors that come into play 
when a business choses a location, 2 “states with the best tax 
systems will be the most competitive in attracting new busi-
nesses and most eff ective at generating economic and em-
ployment growth.”3  

Some of the recent developments aimed at making the 
Michigan tax system more attractive to businesses include 
the repeal of the Michigan Business Tax4 (MBT) and per-
sonal property tax reform.5  Th e MBT was repealed as of 
January 1,  2012 and was replaced with a more traditional 
corporate income tax imposed only on corporations at a rate 
of 6%.6  Th e MBT, which replaced the Single Business Tax 
(SBT),7 had a gross receipts base and business income tax 
base, with many credits, plus a surcharge designed to make it 
revenue-neutral with the SBT. 8  

Th e other signifi cant development is the gradual repeal of ad 
valorem taxation of eligible manufacturing personal property 
in Michigan. 9  Personal property taxes penalize capital in-
vestments in Michigan and make Michigan uncompetitive 
with neighboring states that do not impose personal prop-
erty taxes. 10  It also imposes high compliance and adminis-
trative costs on both taxpayers and local taxing units alike.11  
Th e reduction of personal property tax, however, means less 
revenue for the local taxing units, so the Michigan Legisla-
ture enacted various other provisions designed to make the 
local taxing units whole.  Although the small parcel exemp-
tion to the personal property tax reform package went into 
eff ect on December 31, 2013, voters decide by referendum 
whether to adopt the entire reform package in August 2014.  

Th e implementation of these improvements led to a better 
ranking in the Tax Foundation’s annual Business Tax Cli-
mate Index.12  In its 2014 Business Tax Climate Index, the 
Tax Foundation ranked Michigan 14th overall in the coun-
try,13 compared to a 17th ranking in 201114 and 28th ranking 
in 2006.15  Michigan’s corporate income tax rating jumped 
from 48th in the country in 2006 to 9th in the country in 
2014.16

  Another attractive feature of Michigan’s tax system is a low 
sales tax and local income tax rates.  Retail sales in Michigan 
are subject to a single state sales tax, constitutionally limited 
to a rate of 6%,17 which is slightly lower than the country-
wide average of 6.2%.18  Only a limited number of Michigan 
cities impose an income tax at a statutory rate of 1% on resi-
dents and corporations and 0.5% on non-residents.19

So with a more business-friendly tax system in place, we 
should be seeing more businesses consider a Michigan loca-
tion.  Although Michigan’s tax system has considerably im-
proved, there are still some unique aspects of the Michigan 
tax system with which the well-informed business advisor 
should be aware.  While not likely to be considered “show-
stoppers,” they might impact the purchase price pre-closing, 
or, produce an unexpected tax liability post-closing.

SPECIAL ASSESSMENTS, JUDGMENT LEVIES AND OTHER 
“PROPERTY TAXES”

Every state in the country imposes some sort of ad valorem 
tax on real property, so the concept and the typical mechan-
ics of such taxes should not be unfamiliar to an out-of-state 
business. 20  Some states also levy ad valorem taxes on person-
al property or intangible property. 21  In Michigan, property 
taxes, both real and personal, are levied by a number of local 
jurisdictions, including counties, cities, townships, villages, 
school districts and special taxing authorities.  Each local tax-
ing unit assesses the tax by multiplying its authorized tax rate 
by the taxable value of the property, which is equal to or less 
than 50% of the property’s “true cash value.” 22 

Both the rates at which property taxes are imposed, and the 
rate at which “taxable value” can increase, are limited by the 
Michigan Constitution.  Depending on the type of local tax-
ing unit, tax rates may not exceed a certain number of mills 
without voter approval (with the exception of mills assessed 
to service debt incurred before December 23, 1978).  Th ese 
limitations were made a part of the Michigan Constitution 
by a series of amendments in 1978 commonly called the 
“Headlee Amendments.”  Th e practical impact of the Head-
lee Amendments is to limit new state and local taxes, unless 
approved by the voters.    Another round of taxpayer-led 
reforms resulted in Proposal A of 1994, which increased the 
sales tax from 4% to 6% but limited annual increases in tax-

NAVIGATING YOUR WAY AROUND LITTLE KNOWN 
NUANCES OF MICHIGAN TAX LAW 
By Carolee Kvoriak Cameron
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able value of real property.  Taxable value may not rise by 
more than the lesser of 5% or the Consumer Price Index.23  
Th is limitation applies until there is a “transfer of owner-
ship,” whereupon the taxable value for the calendar year after 
the transfer is “uncapped” to be equal to the property’s state 
equalized value which is generally 50% of the property’s true 
cash value.  Th is transfer of ownership starts the process over, 
and annual increases in the taxable value after the uncapping 
in the year of the transfer are again limited.  

PRACTICE POINTER:  When modeling future ex-
pected real property taxes, historical taxes paid may not 
be an accurate indicator of future taxes.  Make sure to 
factor in the impact of the “uncapping” of the property’s 
taxable value on any sale of the property. 

Special Assessments

Several statutes in Michigan allow a number of local units 
to impose special assessments against real property. 24 Spe-
cial assessments are not considered taxes, and therefore are 
not subject to the constitutional limitations imposed by the 
Headlee Amendments and Proposal A. 25  Th e Michigan Su-
preme Court, however, has acknowledged that special assess-
ments are “in the nature of a tax,” but one levied according 
to benefi ts to be derived by the owner of the property. 26 A 
special assessment might be struck down by a court if the im-
provement to be fi nanced by the assessment does not result 
in an increased market value for the property to be assessed. 

27  Property subject to a special assessment is supposed to be 
benefi ted “over and above the ordinary benefi t which one 
of the community receives the public improvement.”28  Th is 
concept, however, seems to be slipping a bit in Michigan.  
“Public improvements” have been expanded in recent years 
to include services traditionally provided by a municipality 
to its citizens as a whole, rather than to benefi t only specifi c 
properties, such as police, fi re and refuse collection.29

Special assessments and other municipal charges have been 
subject to some scrutiny in recent years.  In 1998, the Michi-
gan Supreme Court addressed whether a fee is actually a fee or 
a disguised tax in Bolt v. City of Lansing.30  In Bolt, the Michi-
gan Supreme Court found a municipal charge will be treated 
as a fee, as opposed to a tax, if the charge: (i) serves a regulatory 
purpose rather than a revenue-raising purpose; (ii) is propor-
tionate to the necessary costs of the service or improvement 
provided, and is imposed on those benefi ting from service or 
improvement supported by the fee; and (iii) is voluntary in 
nature.31  A tax, on the other hand, is: (i) levied to raise rev-
enues for the general operation of government; (ii) levied to 
benefi t the general public; and (iii) compulsory in nature.32  A 
charge determined to be a tax under this analysis is subject to 
the limitations found in the Michigan Constitution, including 
the voter-approval requirement for new taxes.33  

PRACTICE POINTER:  Ask the seller to disclose 
any special assessments imposed or expected to be im-
posed.  Consider whether to ask the seller to pay any 
special assessments imposed post-closing that relate to 
benefi ts received by the seller pre-closing.  

Judgment Levies

Another unexpected charge that might be imposed on real 
property is judgment levies authorized under the Revised 
Judicature Act (RJA).34 For example, in 1984, the City of 
Hamtramck imposed a one-year judgment levy of 9.6 mills 
against all real property in the city in order to pay a $1.4 
million arbitration back-pay award to city police and fi re 
personnel.35  Th e RJA does not expressly limit a jurisdiction’s 
ability to issue judgment levies, which could, as noted by 
the Citizens Research Council, make “possible a process 
whereby a profl igate local government incurs obligations 
without limit and has the court present the past-due bill to 
the local citizens.”36

PRACTICE POINTER: Ask the seller to disclose 
any known judgment levies imposed or proposed to be 
imposed.  An Internet search about potential disputes 
involving the local jurisdiction can be helpful as well.  
Consider asking the seller to pay any judgment levies 
imposed post-closing that relate to pre-closing disputes.

Some Recent Examples:  Pontiac Schools and the 
Jackson Stormwater Fee

Two recent examples illustrate how special assessments and 
judgment levies might impact a Michigan taxpayer.  In 2013, 
the Pontiac School District (the District) failed to make pay-
ment due under its contract with an insurer providing health 
care to the district’s teachers.  Th e health insurer promptly 
sued the District and the two parties immediately entered 
into a consent judgment.  Th is judgment then formed the 
basis of a judgment levy assessed against all taxpayers in the 
District.  Perhaps fearing the outcome predicted by the Citi-
zens Research Council, of “a profl igate local government” 
incurring “obligations without limit,” the Michigan Legis-
lature initially responded by introducing bills that would 
prohibit school districts’ ability to impose judgment levies.37  
Th ese bills are both currently pending, but have been modi-
fi ed to only require a notice process and approval from the 
state treasurer before a judgment levy is imposed, rather than 
ban them outright.  

 A second example is the stormwater fee imposed by the City 
of Jackson.  A city ordinance was enacted in May 2011, cre-
ating a storm water utility and imposing a fee on all property 
owners within the city to fi nance the services to be provided 
by this utility (i.e., street sweeping, catch basin cleaning and 
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leaf pick-up and mulching).   Jackson County received a bill 
for this charge, as a property owner within the City of Jack-
son, and sued the city, alleging that the fee ran afoul of the 
Michigan Supreme Court’s opinion in Bolt.38  Th e Michigan 
Court of Appeals agreed and the city was ordered to refund a 
portion of the $3 million in fees collected since August 2011.  
A class action law suit has been fi led by several business own-
ers in the City of Jackson to collect the illegally assessed fee.   
Th ese proceedings are still ongoing, but at least one newspa-
per article has mentioned that the City of Jackson is consid-
ering a judgment levy as a means to make these refunds.39  

THE REAL ESTATE TRANSFER TAX

Th e state of Michigan and each of the counties impose a 
tax on the transfer of real estate.   Th e state real estate trans-
fer tax imposes a 0.75% transfer tax on the seller or grantor 
of contracts for the sales of real property and deeds or in-
struments of conveyances of real property. 40 Until amend-
ments were made to the State Real Estate Transfer Tax Act in 
2008,41 a potential seller could avoid the tax by dropping the 
real property to be sold into a single-member limited liabil-
ity company and then selling the interests of that company 
to the buyer.  Now, the tax also applies to contracts for the 
transfer or acquisition of a controlling interest in an entity in 
which real property comprises at least 90% of the fair market 
value of the entity’s assets.42  A “controlling interest” means 
more than 80% of the total value of all classes of stock in 
a corporation; more than 80% of the total interest in the 
capital and profi ts of a partnership, association, LLC or other 
incorporated form of doing business; or more than 80% of 
the benefi cial interests in a trust.43

Th e county real estate transfer tax imposes a 0.11% transfer 
tax on the seller or grantor of (i) contracts for the sale or ex-
change of real estate or any interest therein or any combina-
tion of the foregoing or any assignment of transfer thereof, 
and (ii) deeds or instruments of conveyance of real property 
or any interest therein for a consideration.44  Unlike the state 
real estate transfer tax, it does not apply to entity transfers.  
Both the state and county transfer tax are subject to numer-
ous exemptions, none of which are likely to apply to transfers 
between unrelated parties.45  

PRACTICE POINTER: Purchase agreements often 
assign the payment of “transfer taxes” to either the buy-
er or the seller or both.  Buyers should be aware that 
these transfer taxes might be substantial in the case of a 
sale involving real estate or the sale of an entity holding 
only real estate.  

THE INDUSTRIAL FACILITIES TAX, RENAISSANCE ZONES, 
CONDITIONAL ANNEXATIONS AND OTHER PROPERTY TAX 
ABATEMENTS

A purchaser should also be aware that some parcels of real 
or personal property in Michigan might be the benefi ciary 
of some sort of economic development incentive.  One sort 
of incentive is the industrial facilities tax, which imposes a 
lower rate of real and personal property taxation to projects 
involving the rehabilitation of industrial facilities or if lo-
cated within certain industrial development districts.46  Th e 
industrial facilities tax freezes the taxable value of newly im-
proved industrial sites at the pre-improvement level for up to 
12 years following changes and off ers a 50% rate reduction 
for new facilities.47  Property taxes apply at the full rate once 
the incentive expires.48   Th ese types of agreements might 
also be subject to certain conditions that, if unfulfi lled, can 
create a “clawback” situation.

Another economic incentive potentially available in Michi-
gan is the exemption allowed properties located in Renais-
sance Zones.49  Originally these zones were specifi c geo-
graphic zones, limited in number and designated in 1996. 
50  Residents and businesses located in the zone were exempt 
from state taxes for up to 15 years.51  Most of these original 
renaissance zones began to expire in 2011.  Later renaissance 
zones shifted away from geographic designations and instead 
granted incentives around particular projects approved by 
the Michigan Strategic Fund.52  Like the industrial facilities 
exemption, these agreements tend to be for a limited amount 
of time.  

PRACTICE POINTER:  Again, don’t assume that 
historical property taxes are a predictable indicator 
of future property taxes.  Ask the seller to disclose any 
incentives or abatements granted and ask to see any 
underlying agreements so that future property taxes can 
be properly modeled.  

Another economic development incentive allowed in Michi-
gan is the exemption for new personal property taxes under 
PA 328 of 1998.53  Th is incentive allows a local taxing unit 
to exempt, by resolution, all new personal property of an 
eligible business54 located in an eligible district from person-
al property taxation, but only if approved by the State Tax 
Commission and only if the state treasurer advises the State 
Tax Commission that exempting the property will reduce 
unemployment, promote economic growth and increase 
capital investment in the state.55  Eligible districts include a 
number of economic development zones established under 
state law, including renaissance zones, enterprise zones56 and 
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brownfi eld redevelopment zones.57  An eligible district also 
includes certain areas designated in section 11 of the state 
housing authority act of 1966.58  

A taxpayer not otherwise located in an eligible district might 
create one by agreeing to enter into a “conditional annexa-
tion” agreement under PA 425 of 1984.59  PA 425, or the 
“Conditional Land Transfer Act,” allows two or more local 
units to enter into a written agreement to transfer land from 
one municipality to another for a period not to exceed 50 
years for the purpose of an economic development proj-
ect.60  Under this type of agreement, the city would annex 
the property, which would then come under the jurisdiction 
of the city “for all purposes,” unless otherwise limited by the 
agreement.61  Th e property would be subject to the city’s full 
operating millage.  A portion of the operating millage levied 
would be paid to the jurisdiction in which the property is ac-
tually located, as usually refl ected in a tax-sharing agreement 
between the city and the other jurisdiction.  Th e property 
would receive municipal services from the city, and would 
be subject to any city income tax (as would its employees).    

PRACTICE POINTER: As mentioned above, the 
benefi t of one of these arrangements is an exemption 
from personal property taxes for new property under 
1998 PA 328.  Th e value of this benefi t needs to be 
weighed against the likely increased millage rate, the 
impact of being subject to the city income tax, and is 
the possibility of a change in law (for instance, if PA 
328 is amended or if personal property tax reform oc-
curs).  

PARTIAL PERSONAL PROPERTY TAX REFORM 

As mentioned above, the Michigan Legislature passed several 
statutes late in 2012 to repeal the personal property tax while 
doing as little harm to the fi nancial resources of the local tax-
ing units as possible.62  Even if these measures are approved 
by the voters in August 2014, however, advisors should not 
operate from the position that there are no longer any more 
personal property taxes in Michigan.

If adopted as currently enacted, and not further amended, 
the personal property tax on “eligible manufacturing per-
sonal property” would be gradually phased out.  Beginning 
on December 31, 2015: (i) new eligible manufacturing per-
sonal property; (ii) eligible manufacturing personal property 
purchased between December 31, 2012 and December 31, 
2015; and (iii) eligible manufacturing personal property pur-
chased on December 31, 2005 or earlier will be exempt from 
personal property tax.63  Each year after, one additional year 
would be added to the exemption until all eligible manufac-
turing personal property is exempt beginning on December 
31, 2022.  “Eligible manufacturing personal property” is per-

sonal property used more than 50% of the time in industrial 
processing64 or in direct integrated support (i.e., research and 
development, testing and quality control, engineering and 
certain warehouse facilities).65  Th ere is also an exemption for 
small businesses.  Beginning on December 31, 2013, all of 
a taxpayer’s industrial and commercial personal property in 
a local taxing jurisdiction is exempt from personal property 
tax if the true cash value of all industrial and commercial 
personal property owned by or under the control of that tax-
payer is less than $80,000.66     

To make local taxing units whole, however, the Michigan 
Legislature enacted a new special assessment.  Local taxing 
units may impose this new special assessment against real 
property owned by taxpayers claiming the eligible manufac-
turing personal property exemption (but not against owners 
claiming the small business exemption).67  Th is assessment 
will off set the cost of providing “essential services” (defi ned 
as ambulance, fi re, police, jail).  In addition, the 6% state 
sales tax will be reallocated so that part of it will be chan-
neled to local units to make up for the loss of the personal 
property tax.68 

PRACTICE POINTER:  Personal property tax re-
form in Michigan does not amount to a complete elim-
ination of that tax.  Advisors should not assume a par-
ticular location will not be subject to personal property 
tax and even if exempt, the possibility of an “essential 
services special assessment” should be included in any 
estimation of future property tax.  

SUCCESSOR LIABILITY ISSUES

In Michigan, the purchaser of business assets must withhold 
a suffi  cient amount of purchase money to cover any state 
taxes, interest and penalties owed by the seller.69  Failure to 
do so will make the purchaser responsible for any unpaid 
state tax liabilities of the seller.70  Typically purchasers of as-
sets may not ask for certain tax representations or indem-
nities on the grounds that they are purchasing assets rather 
than an existing entity.  Th is type of position, however, opens 
the purchaser to potential state tax liability under Michigan’s 
“bulk transfer” laws.  

PRACTICE POINTER: Advisors should consider 
asking for tax representations and covenants, even 
for asset purchases.  Th e purchaser may also want to 
request a state tax clearance certifi cate.  A state tax 
clearance certifi cate may be obtained by applying for 
one from the Michigan Department of Treasury using 
Form 514.  Th is certifi cate may only be requested by 
the seller.  When a conditional tax clearance certifi cate 
is issued, money held in escrow is released and the pur-
chaser is released of successor liability.  
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NAVIGATING YOUR WAY AROUND LITTLE KNOWN NUANCES OF MICHIGAN TAX LAW 

CONCLUSION

Recent developments in tax law make it much more attrac-
tive for businesses to locate in the Great Lake State – espe-
cially if the business advisors involved remember to take into 
account some of the little nuances discussed in this article.   
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CODE § 336(E) – NEW OPPORTUNITY FOR STRUCTURING CORPORATE STOCK DISPOSITIONS

Section 336(e) of the Internal Revenue Code of 1986, as 
amended, (the Code) allows parties to treat certain stock 
dispositions as taxable transfers of a target company’s (the 
Target) assets for federal income tax purposes in a manner 
similar to Code § 338(h)(10). Code § 336(e) was enacted by 
the Tax Reform Act of 1986; however, it had little substan-
tive eff ect until May 14, 2013, when the U.S. Department 
of the Treasury (Treasury) issued fi nal regulations (the Final 
Regulations) that implemented rules governing the circum-
stances in which Code § 336(e) elections could be made, 
the tax consequences of such elections, and the mechanics of 
making such elections.1  As set out in the Final Regulations, 
many of the rules governing elections under Code § 338(h)
(10) also apply to Code § 336(e) elections;2 however, as dis-
cussed below, there are some important diff erences between 
these provisions which create some new opportunities for 
structuring stock sales and distributions. 

TRANSACTIONS ELIGIBLE FOR CODE § 336(E) ELECTION

Under the Final Regulations, a transaction is eligible for 
a Code § 336(e) election if the Target is a domestic 
corporation3 and another domestic corporation (or 
S corporation shareholders) (Seller) transfers Target stock in 
a “qualifi ed stock disposition” (herein referred to as a QSD).4  
A QSD is any transaction or series of transactions in which 
stock of a domestic Target which meets the requirements of 
 Code § 1504(a)(2) , (namely, the 80% ownership by vote 
and value required for fi ling consolidated returns)5 is either 
sold, exchanged, or distributed, or any combination of these, 
by another domestic corporation or by S corporation share-
holders in a “disposition” during a “12-month disposition 
period.”6  All members of a consolidated group that dispose 
of Target stock are treated as a single Seller for purposes of 
determining whether a QSD has occurred.7  

 In order to have a QSD, there must be a “disposition” of 
Target stock by Seller.8 A “disposition” is any sale, exchange 
or distribution of Target stock if the following conditions are 
satisfi ed: 
(i)  Purchaser’s basis in its Target’s stock is not carryover ba-

sis property or determined under Code § 1014(a) (ac-
quired from a decedent);

(ii)  the Target stock is not sold, exchanged, or distributed 
in a transaction to which Code §§ 351, 354, 355, or 

356 applies and is not sold, exchanged, or distributed in 
any transaction in which the transferor does not recog-
nize the entire amount of the gain or loss realized in the 
transaction, except that a distribution of Target stock in 
which the full amount of stock gain would be recognized 
pursuant to Code §§ 355(d)(2) or 355(e)(2)  (absent a 
Code § 336(e) election) is considered a “disposition”;  

(iii)  the Target stock was not sold, exchanged, or distributed 
to a related person.9   

A QSD must take place within a 12-month disposition pe-
riod, which begins on the date of the fi rst sale, exchange, 
or distribution of stock included in a QSD.10  Dispositions 
to related parties do not count in determining the appli-
cable 12-month period for a QSD or whether the 80% or 
more test is satisfi ed.  If stock disposed of is reacquired by 
Seller or a member of Seller’s consolidated group within the 
12-month disposition period, then it is treated as not having 
been disposed of for purposes of the QSD test.11 Similarly, 
stock disposed of by an S corporation shareholder to an un-
related party that is reacquired by the shareholder (or a re-
lated person) within the 12-month disposition period is not 
deemed disposed of in applying the QSD test.12   

A QSD that is also a “qualifi ed stock purchase” under  Code 
§ 338  , is generally not deemed a QSD and is typically not 
eligible for a Code § 336(e) election.13

TAX CONSEQUENCES OF CODE § 336(E) TRANSACTIONS

Code § 338(h)(10) and the Treasury Regulations promulgat-
ed thereunder govern the tax consequences of transactions 
where the taxpayers make a Code § 336(e) election, except 
to the extent that such rules are inconsistent with express 
provisions of the Final Regulations under Code § 336(e).14  
Accordingly, in a QSD for which a Code § 336(e) elec-
tion is made, as in Code § 338(h)(10) transactions, the 
actual disposition of Target stock by Seller is ignored for 
tax purposes, and, instead, a series of “deemed transactions” 
are given eff ect for such purposes.15  Th ere are two general 
categories of “deemed transactions” under Code § 336(e): 
(i) those that apply to taxable Code § 355 distributions 
(the Taxable 355 Model); and (ii) those that apply to all 
other QSDs where the taxpayers make a Code § 336(e) 
election (the General Model).16  Th e Taxable 355 Model 
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and General Model have similar deemed transactions and 
tax consequences, however, some important diff erences also 
exist between these two models. 

DEEMED TRANSACTIONS UNDER GENERAL MODEL

Under the General Model, the deemed transactions when 
a Code § 336(e) election is made are similar to those un-
der Code § 338(h)(10), in that, on the “disposition date”17, 
while it is owned by Seller, Old Target is deemed to sell all 
of its assets to New Target, which is considered an unrelated 
party.18  Old Target realizes tax consequences of the asset 
sale based on the “aggregate deemed asset disposition price” 
(ADADP) while it is owned by Seller.19  ADADP is generally 
determined using the same principles as “adjusted deemed 
sale price” (ADSP) under Code § 338(h)(10).20  On this 
deemed disposition, Old Target generally must recognize all 
gains and losses, except to the extent the installment method 
is available and certain realized net losses on the deemed asset 
disposition that are attributable to Target stock distributed 
by Seller during the 12-month distribution period, which 
are disallowed.21  Th ereafter, the Old Target is deemed to 
liquidate and distribute all of the consideration deemed re-
ceived in the hypothetical asset sale to Seller.22  Such deemed 
liquidation is generally non-taxable to Seller and Old Target 
under Code §§ 332 and 337.23

Prior to the deemed liquidation described above, New Target 
is treated as acquiring all of the assets deemed purchased from 
Old Target for an amount equal to the “adjusted grossed-up 
basis” (AGU).24 

Any stock retained by Seller is treated as New Target stock 
that is purchased by Seller from an unrelated party immedi-
ately after the disposition date for its fair market value.25  If 
the disposition transaction with respect to which the Code 
§ 336(e) election is made includes an actual distribution of 
Target stock to Seller’s shareholders, then Seller, immediately 
after the deemed liquidation of Old Target, is deemed to 
purchase New Target stock (in an amount equal to the stock 
actually distributed) for fair market value from an unrelated 
person and distribute such New Target stock to its share-
holders.26  Seller recognizes no gain or loss on the deemed 
distribution of this New Target stock.27

If multiple Code § 336(e) elections are made for a parent-
subsidiary group of corporations, then the deemed asset dis-
position of the higher-tier subsidiary is deemed to precede 
that of a lower-tier subsidiary.28  Conversely, in such situ-
ations, the deemed liquidation of a lower-tier subsidiary is 
deemed to precede that of a higher-tier subsidiary.29

DEEMED TRANSACTIONS UNDER TAXABLE 355 MODEL

Th e deemed transactions and tax consequences vary slightly 
for QSDs that include a fully or partially taxable distribution 
under Code §§ 355(d)(2) or (e)(2) with respect to which a 
Code § 336(e) election is made.30  Th ese diff erences primar-
ily result from the fact that Target is not deemed to liquidate 
in such cases, but instead, retains its existence and tax attri-
butes.31  In a QSD under the Taxable 355 Model, Old Target 
is treated as selling all of its assets to an unrelated person in 
exchange for the ADADP, which is allocated among the as-
sets in the same manner as under the General Model.32  Old 
Target realizes the tax consequences from this deemed asset 
disposition before the close of the disposition date while it is 
owned by Seller.33  Old Target recognizes all gains realized on 
the deemed asset disposition, except to the extent a portion 
of the sale is reported under the installment method.34  Old 
Target generally recognizes all losses realized on the deemed 
asset disposition; however, if Target has a net loss on the 
deemed asset sale, then the portion of such net loss attribut-
able to the distribution of Target stock during the 12-month 
disposition period is disallowed.35  Unlike with QSDs under 
the General Model and Code § 338(h)(10) transactions, in 
the Taxable 355 Model, Old Target is not deemed to liqui-
date following the deemed asset sale.36  Instead, immediately 
after the deemed asset disposition, Old Target is deemed to 
repurchase all of its assets from an unrelated party at the end 
of the disposition date in exchange for an amount equal to 
the AGUB.37  Immediately after this deemed reacquisition, 
Seller (Old Target’s Owner) is deemed to distribute the stock 
of Old Target that was actually distributed to its shareholders 
in the QSD.38  No gain or loss is recognized by Seller on such 
distribution.39  Moreover, if Target stock is sold, exchanged  
or distributed outside of a taxable Code § 355 transaction, 
but still as part of a QSD, which includes a taxable distribu-
tion under Code §§ 355(d)(2) or 355(e)(2), then no gain or 
loss is recognized by Seller on such sale, exchange or distri-
bution.40  Th us, a Code § 336(e) election essentially allows 
a distributing corporation to substitute asset level gain for 
the gain that would have been recognized under Code §§ 
355(d)(2) or 355(e)(2) on a taxable disposition of controlled 
corporation stock that is treated as occurring where those 
provisions apply.  

Under both the General and Taxable 355 Models, a Code 
§ 336(e) election generally has no eff ect on purchasers or 
distributees of Target stock, as they are treated as acquiring 
the Target stock by whatever means they actually acquired 
such Target stock (i.e. by purchase or distribution) and their 
basis in the stock will be determined under general tax prin-
ciples.41 However, a Code § 336(e) election can impact Tar-
get’s and Seller’s earnings and profi ts, which could increase 
the amount of a distribution that is treated as a dividend 
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to Seller’s shareholders.42  Similarly, a Code § 336(e) elec-
tion generally has no tax impacts on minority shareholders 
of Target, except in the case of S corporation shareholders, 
who would recognize their share of any allocated gain from 
the deemed asset disposition and bear any tax consequences 
of the deemed liquidation.43  Minority shareholders who dis-
pose of their Target stock recognize gain or loss on their sale 
of their Target stock based on general tax principles.44  Mi-
nority shareholders who retain their Target stock (other than 
S corporation shareholders) do not recognize gain or loss on 
the deemed transactions resulting from a Code § 336(e) elec-
tion and such minority shareholders retain their basis and 
holding period in their retained Target stock.45

MECHANICS OF MAKING CODE § 336(e) ELECTIONS

 
Th e requirements for making a Code § 336(e) election vary 
depending on whether Target and Seller are part of the same 
consolidated group and whether Target is an S corporation.  
Th e Proposed Regulations permitted this election to be uni-
laterally made by Seller; however, the Final Regulations re-
quire consent of both Seller and Target.46  

If Target is neither a member of the same consolidated group 
as Seller, nor an S corporation, the following requirements 
must be satisfi ed to make a Code § 336(e) election: (i) Seller 
and Target must enter into a written binding agreement, on 
or before the due date of Seller’s or Target’s tax return for 
the tax year that includes the disposition date, whichever 
is earlier; (ii) Seller and Target must both retain a copy of 
the agreement; and (iii) Seller and Target each must attach a 
Code § 336 election statement to its timely fi led tax return 
for the tax year that includes the disposition date.47

If Target and Seller are members of the same consolidated 
group, the following requirements must be satisfi ed to make 
a Code § 336(e) election: (i) Seller(s) and Target must en-
ter into a written binding agreement, on or before the due 
date of the consolidated group’s tax return for the tax year 
that includes the disposition date; (ii) the common parent 
must retain a copy of the agreement; (iii) the common par-
ent must attach a Code § 336 election statement to its timely 
fi led tax return for the tax year that includes the disposition 
date; and (iv) the common parent must provide a copy of the 
election statement to Target on or before the due date of the 
consolidated group’s tax return.48

If Target is an S corporation, the following requirements 
must be satisfi ed to make a Code § 336(e) election: (i) all 
of the S corporation shareholders (including those who do 
not dispose of any stock in the QSD) and Target must en-
ter into a written binding agreement, on or before the due 
date of Target’s tax return for the tax year that includes the 

disposition date; (ii) Target must retain a copy of the written 
agreement; (iii) Target must attach the election statement to 
its timely fi led tax return for the tax year that includes the 
disposition date.49

Th ere is a litany of information that must be included on a 
Code § 336(e) election statement, the specifi cs of which are 
beyond the scope of this article.50  Code § 336(e) elections 
are binding and irrevocable.51  Protective Code § 336(e) elec-
tions are permitted and only take eff ect if the transaction in 
question actually is deemed to constitute a QSD.52  Protec-
tive elections should be most relevant with respect to non-
taxable Code § 355 transactions that could potentially be 
treated as taxable dispositions.  

CONCLUSION

Code § 336(e) provides a number of potential planning op-
portunities, as this provision allows taxpayers to treat stock 
dispositions as asset dispositions in situations not permitted 
under Code § 338(h)(10).  Code § 338(h)(10) transactions 
focus on a “qualifi ed stock purchase” which requires a sin-
gle corporate purchaser to acquire 80% or more of Target’s 
stock;  however, Code § 336(e) only requires Seller to dis-
pose of 80% of Target’s stock in a QSD, and, as a result, 
there is no requirement that there be a single purchaser or 
that this purchaser be a corporation.  Th us, unlike under 
Code § 338(h)(10), individuals, partnerships and other tax-
payers can acquire Target stock and multiple taxpayers can 
acquire such stock without adversely impacting the ability 
to obtain deemed asset sale treatment under Code § 336(e).  
With respect to S corporations, the absence of a single cor-
porate purchaser requirement allows S corporation share-
holders to sell Target stock to other eligible S corporation 
shareholders in a Code § 336(e) transaction and maintain S 
corporation status for the Target after the sale.53   Although 
S corporation shareholders previously had the ability to treat 
a qualifi ed stock purchase as a deemed asset sale under Code 
§ 338(h)(10), the corporate purchaser requirement generally 
necessitated a termination of the Target’s S corporation sta-
tus after closing, due to the ineligible corporate shareholder, 
unless the purchaser itself was an S corporation that acquired 
100% of Target’s stock and immediately made a QSub elec-
tion with respect to Target.  Moreover, actual distributions 
of Target stock (or sales combined with distributions) can be 
eligible for Code § 336(e) elections, whereas only stock sales 
are eligible for Code § 338(h)(10) elections.  Th us, Code 
§ 336(e) permits deemed asset sale treatment for a much 
broader scope of transactions than its counterpart under 
Code § 338(h)(10) and should, therefore, be a useful tool 
for structuring corporate stock transfers. 
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ENDNOTES

1 Treasury issued Proposed Regulations under Code § 
336(e) in August 2008 (the “Proposed Regulations”; 
however, these proposed regulations were modifi ed 
in many respects by the Final Regulations. See former 
Prop. Treas. Reg. § 1.336-1, et. seq., 8/25/2008.  Fed. 
Reg. Vol. 73, No. 165, p. 49965.

2 See Treas. Reg. § 1.336-1(a)(1).

3 Although not required under Code § 336(e), the Final 
Regulations adopt the limitation that a Code § 336(e) 
election cannot be made when either Seller or Target 
are foreign entities.  Th is limitation also exists with re-
spect to Code § 338(h)(10) elections.  See Treas. Reg. § 
1.338(h)(10)-1(b). 

4 Treas. Reg. § 1.336-2(a). 

5 Seller (or Seller’s consolidated group) can retain an in-
terest in the Target; there is no requirement that Seller 
dispose of all of its Target stock, Seller must only dis-
pose of suffi  cient stock to satisfy the 80% test under 
Code § 1504(a)(2).  

6  Treas. Reg. § 1.336-1(b)(6)(i). 

7 Treas. Reg. § 1.336-1(b)(1). 

8  Treas. Reg. § 1.336-1(b)(5) .

9 Id.  Two persons are related if stock of a corporation 
owned by one of them would be attributed under Code 
§ 318(a) (other than Code § 318(a)(4) relating to op-
tions), to the other. However, neither Code § 318(a)(2)
(A) nor Code § 318(a)(3)(A) apply to attribute stock 
ownership from a partnership to a partner, or from a 
partner to a partnership, if such partner owns, directly 
or indirectly, interests representing less than 5% of the 
value of the partnership. Treas. Reg. § 1.336-1(b)(12).  
In determining if stock is sold, exchanged or distribut-
ed to a related person, the principles of  Code § 338(h)
(3)(C) and  Treas. Reg. § 1.338-3(b)(3) apply.

10 Treas. Reg. § 1.336-1(b)(7). 

11 Treas. Reg. § 1.336-1(b)(5)(v). 

12 Id. See infra Note 9 for the defi nition of “related per-
son”.

13 See Treas. Reg. § 1.336-1(b)(6)(ii). 

14 Treas. Reg. § 1.336-1(a)(1). 

15 Id.

16 Compare Treas. Reg. § 1.336-2(b)(1) with Treas. Reg. § 
1.336-2(b)(2).

17 “Disposition date” means, with respect to any corpora-
tion, the fi rst day on which there is a QSD with respect 
to the stock of such corporation.  Treas. Reg. § 1.336-
1(b)(8).

18 Treas. Reg. § 1.336-2(b)(1).

19 Id.  Treas. Reg. § 1.336-3.

20 ADADP equals the sum of: (i) the grossed-up amount 
realized on the sale or distribution of “recently disposed 
stock” of Target; and (ii) the liabilities of Old Target.  
See Treas. Reg. § 1.336-3 for a detailed discussion of 
how ADADP is computed.  

21 Treas. Reg. § 1.336-2(b)(1)(B)(2)(ii).  See supra Note 
35 for a detailed discussion of how this loss disallow-
ance is determined and allocated among Target’s assets. 

22 Treas. Reg. § 1.336-2(b)(1)(iii)(A).

23 Id.

24 Under Treas. Reg. § 1.338-5(b)(1), AGUB is the total 
of the following three items: (i) New Target’s rossed-
up basis in recently disposed of stock of Target; (ii) 
New Target’s basis in “non-recently disposed” of Target 
stock; and (iii) New Target’s liabilities. See Treas. Reg. § 
1.336-4 for a more detailed discussion of how AGUB 
is computed. AGUB is generally determined using the 
same principles and is allocated among Target’s assets in 
the same manner as under Code § 338. 

25 Treas. Reg. § 1.336-2(b)(1)(v).

26 Treas. Reg. § 1.336-2(b)(1)(iv).

27 Id. 

28 Treas. Reg. § 1.336-2(b)(1)(i)(C).

29 Treas. Reg. § 1.336-2(b)(1)(iii)(B). 

30 Treas. Reg. § 1.336-2(b)(2). 

31 Id.  Most notably, tax attributes such as earnings and 
profi ts are retained under the Taxable 355 Model.

32 Treas. Reg. § 1.336-2(b)(2)(i)(A).

33 Id.

34 Treas. Reg. §§ 1.336-2(b)(2)(i)(B)(1); 1.338(h)(10)-
1(d)(8). 

35 Treas. Reg. § 1.336-2(b)(2)(i)(B)(2). Th e total disal-
lowed loss is determined by multiplying the net loss re-
alized on the deemed asset disposition by a fraction, the 
numerator of which is the value of Target stock distrib-
uted by Seller during the 12-month disposition period, 
whether or not a part of the QSD (e.g., including stock 
distributed to a related person), and the denominator 
of which is the sum of: (i) the value of Target stock 
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disposed of by sale or exchange in the QSD during 
the 12-month disposition period and (ii) the value of 
Target stock distributed by Seller during the 12-month 
disposition period, whether or not a part of the QSD.  
Th is total disallowed loss is then allocated among the 
assets based on relative loss realized as described in Tre-
as. Reg. § 1.336-2(b)(2)(i)(B)(2)(iii).

36 Treas. Reg. § 1.336-2(b)(2)(i)(1).  An exception to this 
rule is when an election is made under the consolidated 
return intercompany transaction rules to treat a Code 
§ 336(e) transaction that accelerates deferred gain on 
an intercompany distribution (because the stock basis 
that refl ects the intercompany gain is eliminated under 
Code § 332) as a liquidation as described at Treas. Reg. 
§ 1.1502-13(f )(5)(ii)(C)).  In such case, Old Target is 
treated as liquidating under the Taxable 355 Model, 
but only for purposes of the intercompany transaction 
rules.

37 Treas. Reg. § 1.336-2(b)(2)(ii)(A).  Such consideration 
is allocated among the assets in the same manner as 
under Treas. Reg. §§ 1.338-6 and 1.338-7.

38 Treas. Reg. § 1.336-2(b)(2)(iii).  

39 Id.

40 Id. 

41 Treas. Reg. § 1.336-2(c).

42 Id.

43 Treas. Reg. § 1.336-2(d).

44 Id.  

45 Id. In the case of S corporation shareholders, they 
would still bear any liability for their pro-rata share of 
gain or loss on Target’s deemed asset disposition and 
subsequent liquidation. 

46 Treas. Reg.  § 1.336-2(h).

47 Treas. Reg.  § 1.336-2(h)(2).  

48 Treas. Reg.  § 1.336-2(h)(1).  In the case of tiered sub-
sidiaries, the same requirements apply for each subsid-
iary and a separate election for must be fi led for each 
subsidiary. 

49 Treas. Reg.  § 1.336-2(h)(3).

50 See Treas. Reg. § 1.336-2(h)(5)-(6) for a detailed list 
of the requirements for a Code § 336(e) election state-
ment. 

51 Treas. Reg. § 1.336-2(a). 

52 Treas. Reg. § 1.336-2(j). 

53 Treas. Reg. § 1.336-2(b)(1)(ii).  Note, however, that a 
new S election would have to be fi led for New Target 
by the purchasing shareholders and all would have to 
consent and be eligible S corporation shareholders.  
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Th is year, the Tax Section is proud to be celebrating forty 
years of publishing a Michigan tax journal for its member-
ship of tax lawyers.  Given the vast changes in Michigan tax 
legislation and the development of state and federal tax law 
through landmark tax cases, the history and development 
of the Section’s tax publication has been colorful and lively.  

From 1967-1972, the Section published an informal news-
letter, Tax Doings, seven times sporadically within those 
seven years.  Th e publication then dropped off  for a few 
years.  In 1975, the Section returned to reporting tax news 
and updates to its membership in a publication called the 
Tax Newsletter.  Th e Tax Newsletter, which began 
with Volume 1 forty years ago, is the evolutionary predeces-
sor to the Section’s current publication, the Michigan Tax 
Lawyer.  Beginning in 1975, the Section ambitiously be-
gan publishing quarterly issues almost every year thereafter, 
and only recently in the early 2000s, moved to publishing 
three issues per year.  

Th e Section initially struggled with naming its budding 
publication.  It started out as the Tax Newsletter from 
1975-1977, then changed to the Tax Journal from 1978-
1979, evolving to the Michigan Tax Law Journal from 
1980-1986, and fi nally settled into the iconic name it bears 
today, the Michigan Tax Lawyer, in 1988.

Th e Section’s publication has gone from a being a modest 
newsletter to a publication well respected across the coun-
try as a fi ne example of a journal published by a state bar 
section for the benefi t of the section’s membership, as well 
as the public at large.  Th e Michigan Tax Lawyer sets the 
Michigan Tax Section apart from other state bars’ tax sec-
tions and from other sections of the State Bar of Michigan, 
and we, as members, should feel proud to play a part in it.  

For the fi rst time in the Section’s history, the complete collec-
tion of vintage issues of the Michigan Tax Lawyer and its 
evolutionary predecessors are now available on the Michi-
gan Tax Lawyer’s webpage, http://www.michbar.org/tax/pub-
lications.cfm.  (Beginning with the 2013 issues, members ac-
cess issues by logging on with their State Bar username and 
password.)  If you are interested in perusing old issues, please 
visit the webpage.  Th ey should not only be vastly interesting 
to Michigan tax practitioners but should also provide a clear, 
historical view of the development of tax law in Michigan 
over the last forty years from the perspective of Michigan 
tax lawyers.

Th e Section would like to thank Penelope Damore, law librar-
ian at Miller, Canfi eld, Paddock & Stone, for her assistance 
in compiling the vintage issues, Sandra Barger, Webmaster & 
Digital Media Manager of the State Bar of Michigan, for post-
ing the vintage issues to the webpage, and Erin-leigh Sexton, 
Taxation Section Program Facilitator, for her assistance in fa-
cilitating the project.  Th e eff orts of and time expended by 
Penny, Sandi, and Erin are greatly appreciated.

Th is year, as a tribute to the Michigan Tax Lawyer’s forty-
year history, vintage articles will be published in each of the 
2014 issues.  Given the advent of Michigan’s prolifi c Single 
Business Tax in 1975, we are providing herein an article, pub-
lished in the October-December 1975 Issue, titled “Michi-
gan’s Single Business Tax,” written by Sydney D. Goodman, 
Commissioner of Revenue of the State of Michigan, fol-
lowed by a three-part series of the Department’s Answers to 
Single Business Tax Questions published in 1975 and 1976.

Please join the Tax Council in celebrating the history of the 
Michigan Tax Lawyer and enjoy this glimpse at a piece of 
Michigan tax law history.  

CELEBRATING FORTY YEARS 
OF THE MICHIGAN TAX LAWYER

By Jackie J. Cook, Editor of the Michigan Tax Lawyer
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     Proponents of an Off er-in-Compromise (OIC) program 
in Michigan face their second and fi nal chance to pass H.R. 
Bill 4003 before its expiration at the end of 2014.  Th e pro-
posed legislation would off er settlement opportunities for in-
dividuals and businesses with debt to the Michigan Depart-
ment of Treasury (Treasury) and little reasonable likelihood 
of satisfying that debt in full.  While modeled largely upon 
the OIC program administered by the Internal Revenue Ser-
vice (IRS), one unique proposal in the Michigan legislation 
would allow an accepted federal OIC in the same tax year to 
be prima facie evidence of the right to a Michigan OIC at 
the same proportion as the federal compromise.

GENERAL BACKGROUND ON H.R. BILL 4003

H.R. Bill 4003, originally introduced in 2013 by Rep. John 
Walsh, would amend the Revenue Act to allow an Off er-in-
Compromise program to be administered by Treasury.1 Th e 
Michigan program would be based upon the federal Off er-
in-Compromise program administered by the IRS, codifi ed 
principally in I.R.C. § 7122.2

 Th e federal OIC program seeks to collect a portion of the 
taxpayer’s outstanding tax balance measured by a formula 
called Reasonable Collection Potential (RCP).3  Th e federal 
formula reaches a dollar fi gure owed based upon the sum of 
two calculations: the value or partial value of certain of the 
taxpayer’s assets, plus anticipated future income.4  If the fed-
eral off er is accepted, the IRS allows the taxpayer to pay the 
balance owed either in 24 equal monthly installments or fi ve 
installments within a fi ve-month period.
    
Th e proposed Michigan program in some ways looks to the 
federal program for the grounds upon which to allow a tax-
payer to obtain an OIC.  Th e IRS considers a taxpayer to be 
a viable OIC candidate if they qualify for the program based 
upon a few potential resolution criteria: (i) doubt that the 
liability is actually owed by the taxpayer, (ii) doubt that the 
amount owed is fully collectible based upon the taxpayer’s 
fi scal condition, or (iii) whether collection would be unfair 
and inequitable based upon an exceptional circumstance.5  
Under H.R. Bill 4003, Treasury would be authorized to 
compromise a taxpayer’s liability based upon doubt as to li-
ability and doubt as to collectability, as well as when “a sub-
stantial probability exists that a compromise would further 
the fair and effi  cient administration of the tax.”6

One criticism of an OIC program includes the potential for 
disparity in the treatment of taxpayers with substantially 
similar economic conditions, as well as the potential for po-
litical abuse.  To ensure fairness and openness in the compro-
mise process, Treasury will be required to fi le a public report 
on any compromise of an account where the taxes, balance 
owed, penalties, and interest exceed a combined $25,000.7  
Th e report must indicate several amounts: (i) the assessed 
balance of the taxpayer’s liability, (ii) the penalties and in-
terest the taxpayer owed, and (iii) the amount accepted in 
compromise of the taxpayer’s full liability.8  Once accepted, 
Treasury may still revoke an off er if it is shown that the com-
promise was induced by fraud or perjury, or if the taxpayer 
fails to remain compliant with their taxes within fi ve years 
after the off er is made.9  Anticipating the above-mentioned 
criticisms, the legislation mandates the State Treasurer to es-
tablish a set of guidelines and procedures for the administra-
tion of Michigan’s OIC program.10

 
Th e House Fiscal Agency cited a number of public policy 
reasons to proceed with the legislation.11  According to the 
bill’s proponents, an OIC is a fair collection tool that al-
lows a revenue agency to collect a portion of what is owed 
that otherwise might be entirely uncollectible, encourages 
ongoing tax compliance from taxpayers attempting to uti-
lize the program, and off ers a fresh start for taxpayers with 
delinquency issues.12  Th e HFA report also quotes an article 
by the Council on State Tax Administration purporting that 
taxpayers will voluntarily comply with tax laws where they 
perceive a balanced, fair, and eff ective taxation system.13

In response, it was suggested that the program might be lim-
ited solely to individual taxpayers and businesses taxed under 
the state’s corporate tax structure (applicable to the Corpo-
rate Income Tax, the Michigan Business Tax, and the Single 
Business Tax) in order to maintain the parallels between 
Michigan’s proposed “prima facie” requirement with the IRS 
and the actual taxes being compromised under the IRS pro-
gram.14  It was also suggested that the bill initially be limited 
to allowing taxpayers with an accepted OIC under the IRS 
rules to apply for an OIC under the Michigan rules.15

Th e Michigan Chamber of Commerce, National Federation 
of Independent Business, Michigan Association of Certifi ed 
Public Accountants, and the Detroit Regional Chamber all 
announced support for the legislation.16  While the legisla-
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tion is projected to cause a long-term decrease in the collec-
tion of delinquent tax revenue, it will also result in a short-
term revenue spike as taxpayers with genuine hardship rush 
to take advantage of the program.17

Shortly before the fi nalization of this article, H.R. Bill 4003 
passed the Michigan House by a unanimous 107-0 vote and 
was thereafter referred to the Michigan Senate’s Committee 
on Finance.  If not adopted into law by this legislative term’s 
conclusion at the end of 2014, the bill will expire.

THE PRIMA FACIE OFFER-IN-COMPROMISE

One area where Michigan’s proposed OIC diff ers notably 
from other states with an active OIC program is its intention 
to accept an Off er in Compromise on federal tax debt by the 
Internal Revenue Service as prima facie evidence of the tax-
payer’s qualifi cation for an OIC with Treasury.18  Specifi cally, 
the proposed legislation states “[t]he fact that a taxpayer re-
ceived a federal compromise of tax in a tax year is prima facie 
evidence that the same taxpayer is entitled to a compromise 
of any similar or comparable Michigan tax liability that ex-
ists, at least in a proportional amount, for the tax year in 
which the federal compromise was granted.”19  No further 
description or explanation is given.

Th e proposed legislation does not further discuss “propor-
tional” or how the proportionality is calculated.  In the feder-
al OIC, the collection amount is based upon the RCP, which 
calculates the off er solely based upon the taxpayer’s ability to 
pay.20  For example, the taxpayer whose asset portfolio and 
expected earnings indicate an ability to pay $25,000 on a 
lump-sum OIC21 would likely have an off er accepted at that 
amount whether the tax debt is $50,000 or $200,000.  As a 
result, at the federal level, the proportionality of a taxpayer’s 
OIC can vary widely based solely upon the size of the debt.

It would remain to be seen how this proportionality would 
translate to the Michigan OIC. When considering the taxpay-
er’s debt compared to the RCP ration, there is a curve of pro-
portional relief between the two. Consider the following table:
Debt $20K $40K $60K $80K $100K

RCP

$10K 50% 25% 16.7% 12.5% 10%

$20K N/A 50% 33.3% 25% 20%

$30K N/A 75% 50% 37.5% 30%

$40K N/A N/A 66.7% 50% 40%

$50K N/A N/A 83.3% 62.5% 50%

$60K N/A N/A N/A 75% 60%

$70K N/A N/A N/A 87.5% 70%

$80K N/A N/A N/A N/A 80%
  

When considering ability to pay compared to outstand-
ing debt, a proportional debt repayment structure exists.  
Generally, RCP allows for a proportional repayment of the 
tax owed based upon collectability compared to the total 
amount owed.
  
Where proportionality is more complicated may be how the 
taxpayer’s tax debt with the IRS is proportionally related to 
the taxpayer’s Treasury tax debt.  For a variety of reasons, 
there may exist a large discrepancy between the ratio of a 
taxpayer’s RCP compared to federal debt and the taxpayer’s 
RCP compared to Michigan debt.  For example, a taxpayer 
with an RCP of $10,000 who owes $60,000 to the IRS 
will pay approximately 16.7% of the tax liability through 
the OIC program.  Th e state tax rate is often a fraction of 
the federal tax rate.  As a result, the same taxpayer would 
be allowed a settlement on a $7,000 Michigan tax debt for 
approximately $1,170, even though the taxpayer’s RCP ex-
ceeds the amount of tax owed.  Such a result if otherwise 
unregulated might create a situation where a taxpayer with 
a valid federal OIC obtains relief greater than the reason-
able collectability based upon income and assets.  On the 
contrary, the simple acceptance of a federal OIC as prima 
facie evidence of the right to a Michigan OIC creates an 
opportunity for the state to collect otherwise uncollectible 
revenue with a minimum expense of state resources due to 
the low standard of proof.
   
Another complicating factor on the prima facie aspect of the 
proposed OIC legislation is the result that acceptance of the 
federal OIC will have on the taxpayer’s actual RCP.  For ex-
ample, if a taxpayer has a $25,000 federal RCP based upon 
$20,000 cash on hand and $5,000 in expected earnings po-
tential, off ered in respect to a $100,000 federal tax liability, 
and the same taxpayer has a $15,000 Michigan tax liability 
and in the same tax year would ask for a prima facie reduc-
tion of the Michigan liability to $3,875, then the taxpayer 
would not have assets on hand or expected income suffi  cient 
to repay the Michigan liability.
   
Th e basis of Michigan’s proposed prima facie OIC is likely 
a motivation to use fewer state resources in considering a 
taxpayer’s state OIC request where a federal off er has already 
been approved.  However, comparing a federal OIC to a state 
OIC is not always a simple comparison of apples to apples.  
If the legislation becomes law in 2014, Treasury should care-
fully consider the potential unintended consequences of pro-
portionality and create guidelines to ensure that all taxpayers 
are treated fairly and equally under the proposed system. 
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tion: COST Scorecard on Tax Appeals & Procedural 
Requirements,” Council on State Tax Administra-
tion, February 2010, http://www.cost.org/WorkArea/
DownloadAsset.aspx?id=75910 (last accessed February 
18, 2014).

14 House Fiscal Agency Legislative Analysis of H.R. Bill 
4003, supra Note 10.

15 Id.

16 Id.

17 Id.

18 House Bill No. 4003, supra Note 1, at 23(A)5.

19 Id.

20 See IRS Pub. 204, Off ers in Compromise, last updat-
ed October 24, 2013, http://www.legislature.mi.gov/
documents/2013-2014/billanalysis/House/pdf/2013-
HLA-4003-D0EB29A5.pdf (last accessed February 18, 
2014).

21 See I.R.C. § 7122(c)(1)(A).  Under IRS rules, a lump-
sum OIC is calculated diff erently than a periodic pay-
ment OIC and results in a lower payoff  amount for the 
taxpayer.
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Th e following are synopses of some key develop-
ments in Michigan state and local tax during 2013:

MICHIGAN SUPREME COURT DISMISSES 
CHERRYLAND ELECTRIC CO-OP. V. BLAIR TWP.1

Th e distinction between a mistake of law and a mu-
tual mistake of fact is the main issue in Cherryland 
Electric Co-op. v. Blair Twp.2  In that case, the State 
Tax Commission (STC) issued a bulletin in January 
1984 ordering rural electric cooperatives to prepare 
their personal property tax statements using the 
same procedures as those applicable to investor-
owned utilities.3  Th e bulletin, however, did not 
give guidance on how to treat contributions to a 
cooperative in support of construction.4  When the 
STC later issued its 1984 personal property report-
ing form for rural electric cooperatives, investor-
owned utilities were not required to report.5  As 
a result, Cherryland claimed it paid more in taxes 
to Blair, East Bay, and Garfi eld Townships than it 
would have if the tax reporting form had refl ected 
the same procedures as for investor-owned utili-
ties.6  Cherryland demanded a refund for taxes paid 
in 1999, 2000, and 2001 under MCL 211.53(a).7  
When the townships refused to grant the refunds, 
Cherryland petitioned the Michigan Tax Tribunal 
(MTT) for a refund.8  In its MTT petition, Cher-
ryland relied on MCL 211.53a, which provides:  

Any taxpayer who is assessed and pays 
taxes in excess of the correct and lawful 
amount due because of a clerical error or 
mutual mistake of fact made by the assess-
ing offi  cer and the taxpayer may recover 
the excess so paid, without interest, if suit 
is commenced within 3 years from the 
date of payment, notwithstanding that the 
payment was not made under protest.9

Th e townships contended that Cherryland was not 
entitled to a refund because the mistake was not 
factual, but instead, one of law.10  Th e MTT deter-
mined that Cherryland was entitled to a refund be-
cause “[t]he mutual mistake of fact was the parties’ 
shared erroneous belief that [Contributions in Aid 
of Construction] was required to be reported and 

included pursuant to the [STC’s] personal property 
statements and directives.”11  Th e Court of Ap-
peals affi  rmed, holding that the erroneous belief of 
the parties resulted in an inaccurate assessment of 
Cherryland’s personal property, thus aff ecting the 
substance of the transaction.12  Th e Court of Ap-
peals held that the grant of refund to Cherryland 
was proper.13  Th e townships sought leave to appeal 
from the Michigan Supreme Court.14 

On November 9, 2012, the Michigan Supreme 
Court ordered that the case be scheduled for oral 
argument “on whether to grant the application or 
take other action.”15  Th e Michigan Supreme Court 
indicated that it would consider, among other 
things, the meaning of “mutual mistake of fact” un-
der MCL 211.53a.16  Th e Court entertained oral 
argument on the application on March 17, 2013, 
and on March 29, 2013 granted leave to appeal.  
However, on May 17, 2013, the Supreme Court 
dismissed the case with prejudice and without costs 
because counsel for all parties agreed to dismiss the 
appeal.17  

Th e Court of Appeals decision stands. In confi rm-
ing that refunds were due under these circumstanc-
es, Cherryland, although an unpublished decision, 
may well provide guidance to taxpayers who seek 
relief under MCL 211.53a.

MICHIGAN SUPREME COURT ENTERTAINS ORAL 
ARGUMENT IN FRADCO, INC. V. DEP’T OF TREASURY 
AND SMK, LLC V. DEP’T OF TREASURY.18

In SMK, LLC v. Dep’t of Treasury, 298 Mich. App. 
302; 826 N.W.2d 186 (2012) and Fradco, Inc. v. 
Dep’t of Treasury, 298 Mich. App. 292; 826 N.W.2d 
181 (2012), the Court of Appeals affi  rmed the 
MTT’s holding that MCL 205.8 creates a man-
datory parallel notice requirement in instances in 
which a taxpayer has designated another person as 
his representative in tax matters.19  According to 
the MTT and the Court of Appeals, while MCL 
205.28(1) mandates that the Department of Trea-
sury (the Department) send a certifi ed copy of re-
quired notices to the taxpayer’s last known address, 
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MCL 205.8 creates a second notice requirement that man-
dates that the Department provide a copy of notices, letters, 
and correspondence to the taxpayer’s representative. 

Th e Department appealed the Court of Appeals decision to 
the Michigan Supreme Court, which granted leave to ap-
peal to consider whether MCL 205.8 adds a parallel notice 
requirement and, if there is a parallel notice requirement, 
whether it aff ects when the 35-day appeal period set forth in 
MCL 205.22(1) begins to run.20  Th e Court entertained oral 
argument in these cases on October 9, 2013; as of February 
12, 2014, the cases had not been decided.

Th ese cases are highly signifi cant for taxpayers who have 
authorized a representative to act on their behalf before the 
Department, believing that the representative will receive all 
mandatory notices aff ecting their state tax matters and will 
act accordingly.

MAGEN V. DEP’T OF TREASURY:21  TAXABILITY OF IRA 
403(B) DISTRIBUTIONS.

Ruth Magen and her now-deceased husband, Myron Ma-
gen, had a 403(b) retirement account sponsored by Myron’s 
employer, Michigan State University.22  Before he died, My-
ron transferred the account into a private IRA in his name.23  
Th e couple deducted distributions from this account on 
their state income tax returns in 2005, 2006, and 2007.24 
 
Th e Department assessed Magen for an income tax defi cien-
cy on grounds that IRA distributions are taxable under MCL 
206.30.  Magen contended that, because the IRA principal 
“wholly originated [from] a nontaxable 403(b) retirement 
account[,]” the IRA and distributions from it should be ex-
empt from Michigan income tax.25

Th e Court of Claims granted summary disposition for Ma-
gen and cancelled the assessments.26  Th e Department ap-
pealed, and the Court of Appeals affi  rmed in a 2-1 published 
decision. In its opinion, the Court explained that distribu-
tions from private IRA accounts generally are taxable,27 be-
cause they are not “retirement or pension benefi ts” as defi ned 
by MCL 206.30(8).28  However, the taxpayer could deduct 
the distributions under MCL 206.30(1)(f )(i),29 because the 
principle of the IRA account was solely comprised of funds 
from a 403(b) account.30  Th us, the Court determined that 
IRAs do not themselves create tax liability where the liability 
does not exist; they simply are a tax-deferral mechanism.”31  
Judge Wilder dissented, stating that he would hold that once 
monies are transferred from a 403(b) account into an IRA, 
they become taxable upon distribution.32

 
Magen, a published decision of the Court of Appeals, should 
resound with public employees, who can be assured that 

monies they transfer from their 403(b) accounts into an IRA 
will not be subject to state income taxation upon distribu-
tion.

MICHIGAN INCOME TAXATION AND THE UNITARY BUSINESS 
PRINCIPLE:  MALPASS V. DEP’T OF TREASURY.33

In Malpass v. Dep’t of Treasury,34 the Michigan Supreme Court 
considered whether the taxpayers could treat their fl ow-
through companies as unitary businesses under Michigan’s 
Income Tax Act (ITA).35  When they initially fi led their in-
come tax returns, the taxpayers treated their two companies, 
East Jordan Iron Works and Ardmore Foundry, Inc. (which 
operated out of Oklahoma), as separate entities.36  Subse-
quently, they amended their returns to show East Jordan and 
Ardmore as unitary enterprises and apportioned the compa-
nies’ combined income using aggregate apportionment fac-
tors refl ecting both entities, thereby obtaining a signifi cant 
tax advantage.37  Th e Department declined to provide the re-
lief shown on the amended returns and the taxpayers fi led a 
refund suit in the Court of Claims, which granted summary 
disposition in their favor.38  Th e Court of Appeals reversed, 
concluding that the income tax enactment did not allow for 
combined reporting by separate entities.39  

Th e Michigan Supreme Court granted the taxpayers’ appli-
cation for leave to appeal and reversed the Court of Appeals 
decision.40  Th e Supreme Court concluded that the De-
partment’s position that combined reporting is prohibited 
because it is not expressly authorized in the enactment for 
individual taxpayers is fl awed.  According to the Court, the 
language of MCL 205.115, which addresses formulary ap-
portionment, does not specify the methodology to be used; 
moreover, combined reporting is permitted because it sat-
isfi es the clear statutory mandate that all business income 
must be apportioned to this state.41  Considering the facts 
involved in a consolidated case, Wheeler Estate v. Dep’t of 
Treasury, the Michigan Supreme Court also recognized the 
propriety of application of the unitary business principle in 
the Michigan income tax context, and further held that there 
is no geographical limitation for inclusion of an entity in the 
unitary enterprise.42 

Malpass establishes with fi nality the applicability of unitary 
business principles in the Michigan income tax scheme. 

SUPREME COURT GRANTS LEAVE TO APPEAL IN IBM V. 
DEP’T OF TREASURY.43

Th e primary question in International Business Machines 
Corp. v. Dep’t of Treasury is whether IBM correctly computed 
its Michigan Business Tax liability applying the three-factor 
apportionment formula under the Multistate Tax Compact 
(the Compact), contrary to the Department’s assertion that 
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it should have applied the single-factor apportionment for-
mula found in the Michigan Business Tax Act (MBTA).44  

After the Department rejected IBM’s return calculations, 
IBM fi led a refund complaint in the Court of Claims and 
moved for summary disposition. 45  Before the Court of 
Claims, IBM contended that both the Business Income Tax 
(BIT) base and the Modifi ed Gross Receipts Tax (MGRT) 
base, under the MBTA, are income taxes, and that it thus 
could elect to use the Compact’s three-factor approach in ap-
portioning its tax liability.46  Th e Department countered that 
IBM was required to use the MBTA’s formula unless it peti-
tioned for, and received approval to use, an alternate formula 
under MCL 208.1309 of the MBTA.47  Th e Court denied 
IBM’s motion for summary disposition and instead granted 
the Department summary disposition.  IBM appealed to the 
Court of Appeals.48

 
Th e Court of Appeals noted that neither party disputed that 
the MBTA sets forth an apportionment method; instead, 
the question was whether the MBTA’s formula was permis-
sive or mandatory.49  IBM submitted that the calculation 
was permissive, while the Department took the opposing 
view.50  Th e Court noted that these two statutes confl ict on 
their face, and that the MBTA contains a provision allowing 
taxpayers to seek an apportionment method diff erent from 
that prescribed by the MBTA.  On the other hand, the Court 
noted that the Compact allows an election “based on pure 
whim.”51  To resolve the confl ict between these competing 
statutes, the Court determined that the later-enacted stat-
ute, the MBTA, controls and that the MBTA “repealed by 
implication the election provision found in the Compact.”52  
Th e Court also rejected IBM’s argument that the Compact 
is a binding contract.  Th e Court noted that the Department 
was not disputing that the BIT base of the MBTA was an 
income tax, but, given its decision that IBM may not elect 
to apply the Compact apportionment formula, the Court 
did not consider whether the MGRT base of the MBTA is 
an income tax.53

 
On July 3, 2013, the Michigan Supreme Court granted 
IBM’s application for leave to appeal, identifying the issues 
to be briefed as (1) whether the plaintiff  could elect to use 
the apportionment formula provided in the Compact, MCL 
205.581, in calculating its 2008 tax liability to the State of 
Michigan, or whether it was required to use the apportion-
ment formula provided in the MBTA, MCL 208.1101 et 
seq.; 2) whether § 301 of the MBTA, MCL 208.1301, re-
pealed by implication Article III(1) of the Multistate Tax 
Compact; (3) whether the Compact constitutes a contract 
that cannot be unilaterally altered or amended by a member 
state; and (4) whether the modifi ed gross receipts tax com-
ponent of the MBTA constitutes an income tax under the 
Compact.54 

On January 15, 2014, the Supreme Court held oral argu-
ment in IBM.  Th e Court ’s ultimate ruling in this case will 
resolve ongoing questions regarding application of the Com-
pact’s apportionment formula to taxpayers subject to the 
MBTA.

MICHIGAN SUPREME COURT ISSUES DECISION IN NACG 
LEASING V. DEP’T OF TREASURY, 55 AN AIRPLANE PURCHASE 
USE TAX CASE.

On May 22, 2013, the Michigan Supreme Court granted the 
Department’s application for leave to appeal the October 16, 
2012 judgment of the Court of Appeals in NACG Leasing v. 
Dep’t of Treasury.56  Th e Court considered whether use tax ap-
plies when a party purchases tangible personal property but 
never takes actual possession of the property before leasing 
it to another.57 

Th e stipulated facts in this case are as follows: Murray Avia-
tion, Inc. (Murray) is one of NACG Leasing’s (NACG) ini-
tial members and had previously leased at least two aircrafts 
from NACG.58  Murray had entered into an agreement with 
another business, the previous owner, to lease the aircraft at 
issue in 2005 and had taken possession of it in January of 
that year.59  Murray’s possession of the aircraft was uninter-
rupted since that date.60  However, the deal fell apart and 
NACG simultaneously purchased the aircraft and leased it 
to Murray, never taking possession of it.61  Murray remained 
responsible at all times for repairs, maintenance, insurance, 
and taxes pertaining to the aircraft and bore all of the risk 
for its loss.62  

Th e Department assessed NACG for use tax, penalties, and 
interest, reasoning that NACG made a taxable use of the air-
craft when it purchased it.63  NACG petitioned the MTT for 
relief and moved for summary disposition, which the MTT 
granted.64  Th e Department moved for reconsideration, and 
the MTT granted the motion based on Fisher & Co. v. Dep’t 
of Treasury.65 

Th e Court of Appeals disagreed with the MTT, distinguish-
ing Fisher as involving a “vastly diff erent fact pattern.”66  
Here, the question is whether use tax applies when the party 
in question contends that it never “used” the property be-
cause it never actually took possession, and therefore also 
never “gave” possession.  In Fisher, the issue was not whether 
the plaintiff  “used” the airplane; instead, it was whether the 
plaintiff  purchased an airplane or services when it purchased 
a 25% undivided interest in a jet.67  Th e Court noted that, 
because the taxpayer in Fisher gained the right to use, and ac-
tually did use, other airplanes in the fl eet under its contracts 
to share ownership rights of its jet, it was subject to the use 
tax.68  Th e Court determined that there was a taxable “use” 
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of the airplane, as “use” is defi ned in the Use Tax Act (UTA) 
to include “the exercise of a right or power over tangible per-
sonal property incident to the ownership of that property.”69  
Th e Fisher taxpayer “used” its jet when it exercised the right 
to use the airplanes—a right that existed only because of the 
contracted fractional ownership interest it held in the jet.  
Th erefore, the taxpayer’s use of any of the fl eet airplanes was, 
in itself, an exercise of its ownership rights in the jet.70 

Th e Court of Appeals emphasized that the ruling in Fisher 
was narrow and applied to that particular set of facts.  In 
NACG, there was no “time-share agreement” like that in 
Fisher, and the taxpayer never did anything with the aircraft 
apart from buying and simultaneously leasing it to Murray.71  
Th e Court noted that the taxpayer “ceded total control to 
Murray pursuant to the lease,” dismissing the Department’s 
argument that the “momentary point in time” between the 
purchase and lease of the aircraft gave it power over the air-
craft, thus making it subject to use tax.72  Th e Court held that 
a transfer that is devoid of a transfer of possession—as was the 
case here because Murray already had possession before the 
transaction ever took place—is not “use” under the UTA.73  
In reversing the MTT’s decision, the Court held that NACG 
was not subject to use tax but noted that the Department was 
not without a remedy.  Because sales and use taxes are mutu-
ally exclusive, the Court said that the Department can seek to 
recover sales tax from the seller of the aircraft.74  

Th e Supreme Court, in an opinion by Justice Viviano is-
sued on February 6, 2014, reversed the decision of the Court 
of Appeals, unanimously holding that NACG’s execution 
of the aircraft least in Michigan constituted the exercise of 
a right or power incident to ownership of the property in 
Michigan under MCL 205.92(b), and therefore was subject 
to use tax.75 Th e Court distinguished two cases relied on by 
the Court of Appeals as not involving the execution of a lease 
of the property in Michigan.76 Further, the Court noted that 
the Court of Appeals inappropriately applied the language of 
MCL 205.92(b) in ruling that the taxpayer had no use tax 
liability, as that language – “including transfer of the prop-
erty in a transaction where possession is given” – expands, 
but does not limit, the scope of the statute.77 Th e Court re-
manded the case to the Court of Appeals for consideration of 
claims relating to the amount of the assessment.78

 
HB 4703—AMENDMENT TO MICHIGAN’S UNIFORM 
UNCLAIMED PROPERTY ACT.79

Michigan’s Uniform Unclaimed Property Act (the Act) gov-
erns the procedures of the state’s Unclaimed Property Pro-
gram, which manages abandoned and unclaimed property.80  
Th e main purpose of the Act is to return unclaimed property 
to its rightful owners.81  According to the Act, unclaimed 

property is any asset, tangible or intangible, that belongs to 
another party and remains unclaimed.82

Currently legislation is pending to amend the Michigan Un-
claimed Property Act. Th e bill, HB 4703, passed the House 
on September 24, 2013 and was reported out of the Senate 
Fiscal Agency on January 21, 2014.  Th is bill governs inter-
nal procedures with respect to unclaimed property.  It gives 
the administrator of unclaimed property at the Department 
the ability to request payment if he or she determines that a 
holder has underreported or abandoned unclaimed property 
according to the Act.83  Th e holder would have sixty days to 
protest this determination.84  Once a matter is protested, the 
bill allows the administrator to consider the type of property, 
amounts, and only those elements related to the examina-
tion that are described in the holder’s written protest.85  If a 
protest is made, the administrator must make a written de-
termination within 60 days, or within 120 days if additional 
supporting documents are provided.86 

Th e administrator’s determination will be fi nal unless the 
holder fi les a notice of appeal with the Treasurer within thir-
ty days of the date the decision is mailed.87  If the appeal 
is timely fi led, the Treasurer must then appoint someone to 
independently review the holder’s case.88  Th e Treasurer still 
has the fi nal say, however, and may adopt or reject the inde-
pendent reviewer’s decision.89  Finally, both the holder and 
the administrator can fi le a complaint in Circuit Court if the 
holder refuses to pay or the administrator refuses to deliver 
property, or if the holder has reasonable cause to abate pen-
alty or interest.90

In summary, the proposed bill streamlines the process of as-
sessing penalties and interest to holders who fail to comply 
with the Unclaimed Property Act.  It provides short win-
dows for holders and the administrator to act on claims.  It 
also provides added remedies to both the Department and 
holders by enabling them to fi le a claim in Circuit Court. If 
ultimately enacted, HB 4703 will improve the Department’s 
ability to assess penalties and interest to holders of unclaimed 
property who do not comply with the Act.

 REVENUE ADMINISTRATIVE BULLETIN 2013-1 DEFINES A 
UNITARY BUSINESS GROUP.

Under Michigan’s Corporate Income Tax (CIT), a Unitary 
Business Group (UBG) must fi le a combined return, which 
entitles the state to tax the corporation as a single entity. Un-
der the CIT guidelines set forth in Revenue Administrative 
Bulletin (RAB) 2013-1, a UBG is one that satisfi es the con-
trol and relationship tests set forth in the bulletin. 

In the UBG analysis, a corporate entity must fi rst pass a con-
trol test.91  To satisfy this test, a person must, either directly 



75

2013 STATE AND LOCAL TAX DEVELOPMENTS

or indirectly, control (1) more than 50% of the combined in-
terest with voting power of the total interest with voting, or 
other comparable, rights; or (2) more than 50% of the total 
value of interest with voting, or other comparable, rights. 92

Th e control test also can be satisfi ed by means of control 
groups. Examples of indirect control of a corporation in-
clude parent subsidiary control groups, brother-sister con-
trolled groups, and combined control groups of entities. 
In addition to the control test, an entity must also pass a 
relationship test to be denominated a UBG.  RAB 2013-
1 defi nes the relationship test as a group of persons 
which have business activities or operations that (1) re-
sult in a fl ow of value between or among persons in the 
group; or (2) are integrated with, dependent upon, or 
contribute to each other.93  Like the control test, the tax-
payer must meet either prong to be an eligible UBG. 
 
Th ere is no bright-line rule to the fl ow of value component of 
the relationship test; instead, it is a totality of circumstances 
test in which the “relevant question . . . is whether contribu-
tions to income [of the subsidiaries] result[ed] from func-
tional integration, centralization of management, and econ-
omies of scale.”94  Th us, three factors are to be considered in 
analyzing the fl ow of value: (1) functional integration; (2) 
centralized management; and (3) economies of scale. 
 
When a corporation shares or pools resources or practices 
that signifi cantly aff ect the operations of the entities, they 
are functionally integrated.95  Examples of activities that may 
signifi cantly aff ect the entities’ operations include market-
ing strategies, distribution tactics, or even intangibles such 
as trademarks or copyrights.  Central oversight by the parent 
company of subsidiary companies produces centralized man-
agement.  Here the relevant focus is on the role of manage-
ment of an entity in the aff airs of its affi  liates.96  

An alternate focus with respect to fl ow of value is the con-
tribution/dependency test.  Here, the relevant inquiry is 
whether the business activities that are dependent on one 
another contribute value to the corporation as a whole. 

RAB 2013-1 clarifi es treatment of corporate entities as a 
UBG for CIT purposes. If a corporation meets these tests, 
the entity must fi le on a combined basis. 

HOUSE BILL 4003—PROPOSED OFFER IN COMPROMISE 
PROGRAM FOR MICHIGAN TAXPAYERS.

An Off er in Compromise (OIC) program provides taxpay-
ers who are unable to pay their full tax liabilities with an 
opportunity to voluntarily settle their debts with the taxing 
authority for less than the amount owed.  Th e goal of an 

OIC program is to collect some portion of delinquent taxes 
from a taxpayer who has little to no collection potential as a 
result of various circumstances, such as low income or seri-
ous health complications.  Th e OIC program also enables 
the taxing authority to reduce the expenses it incurs in at-
tempting to collect a debt that will never be fully paid. Over 
40 states and the Internal Revenue Service have OIC pro-
grams.  Michigan currently does not.  Recognizing this lack 
of recourse for delinquent taxpayers, Representative John 
Walsh proposed House Bill 4003 on January 9, 2013.97  On 
January 23, 2014, the bill unanimously passed the House.98

House Bill 4003 lays the groundwork for an OIC program 
in Michigan that would be administered by the Department.  
As proposed, the program would allow the State Treasurer, 
or another authorized state employee, to compromise any or 
all tax debt, or any debt to a state department, institution, 
or agency, if the taxpayer fi ts into one of three categories: (1) 
a doubt exists as to the taxpayer’s liability; (2) a doubt exists 
that the state will be able to collect from the taxpayer; and/
or (3) that “a substantial probability exists that a compromise 
would further the fair and effi  cient administration of tax.”99  
Th e bill also provides that the Department may continue to 
review the compromise for fi ve years following the eff ective 
date for fraud, perjury, or failure to comply.100  Th e Depart-
ment “may revoke any compromise if the compromise was 
induced by fraud or perjury, or if the taxpayer fails to comply 
with any tax payment agreement within 5 years after the date 
the compromise is made.”101  

Th e proposed Michigan OIC program piggybacks the exist-
ing federal OIC program.  Th e bill states that if a taxpayer 
has made a similar compromise with the federal government, 
prima facie evidence exists that the taxpayer should receive 
relief under Michigan’s OIC program for the year in ques-
tion.102  With this in mind, the bill also mandates the De-
partment to create guidelines for the OIC program, includ-
ing guidelines modeled after those implemented by the IRS, 
administrative guidelines to be used by the Department, 
guidelines for independent review, an appeals process for tax-
payers who are rejected, and appropriate fees and procedures 
for the payment plans of an accepted compromise.103  

Michigan taxpayers have long suff ered from the absence of 
a program designed to compromise their tax liabilities.  HB 
4003, if it passes the Senate and is signed by the Governor, 
will ameliorate this defi cit to the benefi t of disadvantaged 
taxpayers.
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