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Section Committee Reports

REPORT OF THE BUSINESS 
ENTITIES COMMITTEE
James Combs, Chairperson
Honigman Miller Schwartz and Cohn LLP
660 Woodward Ave, Ste 2290
Detroit, MI  48226
P:   (313) 465-7588
F:   (313) 465-7589
E:    jcombs@honigman.com

The Business Entities Committee held two events in Decem-
ber 2012.  The first was a presentation by James Combs and 
Shawn Strand on “Select Examples of the Relevance of Com-
mon and Preferred Stock under the Internal Revenue Code”.   
The second was a mixer that brought together a number of 
tax attorneys practicing in different areas of taxation, includ-
ing business entities taxation, general federal income taxa-
tion, insurance taxation and international taxation.  The at-
tendees also included attorneys who split their time between 
a tax and non-tax practice.

The Business Entities Committee intends to put on another 
presentation later this Winter and to have another mixer in 
late Winter/early Spring.

REPORT OF THE 
EMPLOYEE BENEFITS 
COMMITTEE
Deborah L. Baughman
Jaffe Raitt Heuer & Weiss PC
27777 Franklin Rd, Ste 2500
Southfield, MI 48034
P:   (248) 351-3000
F:   (248) 351-3082
E:   dbaughman@jaffelaw.com

The Employee Benefits Committee will host a half-day 
conference featuring national speaker Ilene Ferenczy in the 
morning of March 19, 2013. She will present her popular 
“Washington Update/Keeping Current” seminar. More in-
formation, including the location, will be provided to Com-
mittee members once finalized.

The Employee Benefits Committee breakout session at the 
26th Annual Tax Conference May 23, 2013 will feature Brian 
S. Lakkides, AIF, whose topic is Improving ERISA Compli-
ance and Management of Fiduciary Risk. Mr. Lakkides is the 

founder and managing director of Fiduciary Firewall Con-
sulting, Inc. He has developed a multi-level and proactive 
fiduciary risk management process for defined contribution 
plan sponsors which he uses to help employers, plan trustees 
and their advisors to manage risk and fulfill fiduciary obliga-
tions.  The speaker at the joint Employee Benefits Commit-
tee and Business Entities Committee breakout session will be 
Johana Novak, a shareholder at Foster Swift Collins & Smith 
PC. Ms. Novak will be speaking on health care reform, an 
area in which she specializes. 

REPORT OF THE ESTATES 
AND TRUSTS COMMITTEE
Frank Henke, Chairperson
Warner Norcross & Judd LLP
12900 Hall Rd, Ste 440
Sterling Heights, MI 48313
P:    (248) 784-5008
F:    (248) 603-9608
E:   fhenke@wnj.com

A speaker event is scheduled for February 27, 2013 from 
3:00 p.m. to 4:30 p.m. at the offices of Warner Norcross & 
Judd LLP, 45000 River Ridge Dr., Ste. 300, Clinton Town-
ship, Michigan 48038.  The speaker will be Howard Young, 
Esq. of the law firm of Weisman Young & Ruemenapp, P.C.  
The topic will be Integrating Asset Protection Planning Into 
Your Estate Planning Strategies.  

A speaker event is scheduled for April 23, 2013 from 3:00 
p.m. to 4:30 p.m. at the offices of Dickinson Wright, 500 
Woodward Ave., Ste. 4000, Detroit, MI  48226.  The speak-
er will be James P. Spica, Esq. of the law firm of Dickinson 
Wright.  The topic will be Tax Aspects of Trust Decanting Un-
der Michigan’s New Statutes.  

A social event/mixer will be held in June, 2013 for persons 
who are members of the Estates and Trusts Committee and 
persons who are interested in the Estates and Trusts Com-
mittee.  The exact date and location are yet to be determined.
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REPORT OF THE 
INTERNATIONAL TAX 
COMMITTEE
Hassan Jaafar, Chairperson
2524 Galpin Avenue
Royal Oak, MI 48073
P:    (313) 269-9585
E:    hjaafar17@gmail.com

The International Tax Committee is proud to present Jarrod 
Wood from PricewaterhouseCoopers as its featured presenter 
during the 2013 SBM Annual Tax Conference.  Jarrod will 
cover international tax topic relating to recent international 
tax trends/legislation.  The SBM Annual Tax Conference will 
take place on Thursday May 23, 2013 at the Inn at St. John’s, 
Plymouth.  

Tax Practitioners that wish to join the International Tax 
Committee, make suggestions to improve the committee, 
or to request information on a particular international tax 
topic, please contact the chair listed above.  

REPORT OF THE 
STATE AND LOCAL TAX 
COMMITTEE
Jackie J. Cook, Ex Officio
Schiff Hardin LLP
350 South Main Street, Suite 210 
Ann Arbor, MI 48104  
P:    (734) 222-1529
F:    (734) 222-1501  
E:    jcook@schiffhardin.com

On December 14, 2012, the State and Local Tax Committee 
co-sponsored a Tax Tribunal luncheon at the Kellogg Cen-
ter in East Lansing, featuring Chair Kimbal R. Smith and 
Chief Clerk Peter M. Kopke.   The event was co-sponsored 
by the Administrative & Regulatory and Public Corporation 
Law Sections of the SBM.  The event was well-attended and 
has become an annual “must attend” event for Michigan Tax 
Tribunal practitioners from across the state.  All Tax Tribu-
nal Members were in attendance.   Chair Smith and Chief 
Clerk Kopke gave an update on Tax Tribunal case processing, 

proposed changes to the MTT Rules, and the implementa-
tion of electronic filing in 2013.  For a copy of the presenta-
tion slides, please contact Jackie Cook. 

The proposed changes to the MTT Rules discussed at the 
luncheon have been submitted to the Office of Regula-
tory Reinvention of LARA.  A public hearing is scheduled 
for January 11, 2013.    The proposed rules and ORR his-
tory are available  at http://www7.dleg.state.mi.us/orr/Rules.
aspx?type=Number&id=R+205.1101  The public was allowed 
to submit comments to the proposed changes prior to the 
public hearing on January 11, 2013.  The Tax Section com-
piled and submitted comments received from members of 
the Section to the Michigan Tax Tribunal. 

REPORT OF THE YOUNG 
TAX LAWYERS COMMITTEE
Stephanie Teitsma
General Motors Company
300 Renaissance Center
Detroit, MI  48265
P:    (313) 665-0272
E:   Stephanie.teitsma@gmail.com

On November 12 of last year, the Young Tax Lawyers and 
Outreach committees hosted a plain-English workshop pre-
sented by Prof. Joe Kimble, a national leader in the Plain 
English initiative.  In the next few months, the Young Tax 
Lawyers will announce a writing competition and will host a 
mixer in West Michigan.
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How SHould BuSineSS income from unitary flow-tHrougH BuSineSSeS Be apportioned

At the invitation of the Michigan Supreme Court, the Taxa-
tion Section of the State Bar of Michigan (“Taxation Sec-
tion”) recently submitted a brief amicus curaie in the con-
solidated cases Malpass v. Department of Treasury, 295 Mich. 
App. 263; 815 N.W.2d 804 (2011); lv granted Docket Nos. 
144430-2, and Wheeler Estate v. Dep’t of Treasury, ___ Mich. 
App. ___; 820 N.W.2d 921 (2012); 2012 Mich. App. LEX-
IS 1513 (2012); lv granted Docket Nos. 14367-70.1  

The primary issue to be decided in both Malpass and Wheeler 
concerns apportionment under the Michigan Individual In-
come Tax Act (MITA) of business income flowing through 
to individuals from unitary sources.  What must ultimately 
be decided by  the Court, and what MITA taxpayers with 
multiple passthrough enterprises need resolved,2 is what re-
porting method should be properly applied to business in-
come from unitary sources.  The two possibilities are separate 
reporting (which would require applying apportionment 
factors at the entity level and then allocating the entity-lev-
el result to the taxpayer), and combined reporting (which 
would require apportionment of all business income at the 
individual taxpayer level).  The relevant statutory provision 
does not answer the question, but merely requires that busi-
ness income be apportioned:  

All business income. . .shall be apportioned to this 
state by multiplying the income by a fraction, the 
numerator of which is the property factor plus the 
payroll factor plus the sales factor, and the denomi-
nator of which is 3.  MCL 206.115

The question in these cases comes down to how this statute 
should be interpreted with respect to individuals that have 
flow through income from unitary businesses. Unitary refers 
to a relationship among entities of a business enterprise that 
meet certain requirements as set forth by the U.S. Supreme 
Court in Container Corp. of America v. Franchise Tax Bd., 463 
U.S. 159, 166 (1983), and adopted by the Michigan Court 
of Appeals in Holloway Sand & Gravel Co., Inc. v. Dep’t of 
Treasury, 152 Mich. App. 823, 834–835; 393 N.W.2d 921 
(1986).3  The unitary business principle (UBP), which was 
applied in these cases, provides that (1) it is constitutional for 
a state to divide the income of a unitary business operating in 
multiple states; and (2) a state is constitutionally limited in 

its ability to tax non-unitary businesses of taxpayers operat-
ing both within and without the state.  Walter Hellerstein, 
MeadWestvaco and the Scope of the Unitary Business Principle, 
108 J Tax 261, 261 (2008). 

Both Malpass and Wheeler took the position that, under a 
mid-2011 case decided in favor of the taxpayer, Preston v. 
Dep’t of Treasury, 292 Mich. App. 728; 815 N.W.2d 781 
(2011), lv. den. 490 Mich. 893; 804 N.W.2d 324 (2011), 
combined reporting of business income from unitary sources 
is proper under the MITA.  Combined reporting refers to a 
method by which income of a unitary business operation 
can be measured.  Under this type of reporting, all income of 
the unitary business is divided up by applying a formula that 
includes the apportionment factors of all the unitary busi-
nesses.  Separate reporting, in contrast, looks at each entity 
separately and calculates the state’s share of that income by 
applying the entity’s separate apportionment factors.  

In Malpass, the Court disallowed application of combined 
reporting.  In that case, the taxpayer individuals owned two 
separate, “functionally integrated” S corporations, of which 
one conducted its business in Michigan, and the other that 
conducted business in Oklahoma.  The Michigan S corpora-
tion had a net gain, while the Oklahoma S corporation had a 
net loss.  In their amended tax returns, the taxpayers treated 
the S corporations as a unitary business, applied combined 
apportionment factors to their total unitary income, and 
reduced their Michigan tax obligations.  In disallowing the 
taxpayers’ refund  claims, the Court of Appeals found that 
the MITA does not allow for combined reporting at the indi-
vidual level.  Applying language from an earlier case, Preston 
v Dep’t of Treasury, 292 Mich. App. 728; 815 N.W.2d 781 
(2011), lv. den. 490 Mich. 893; 804 N.W.2d 324 (2011), 
the Court of Appeals made a distinction between income 
flowing from entities through one commonly owned entity 
(as in Preston where combined reporting methodology was 
applied) and that flowing from two separate entities (as in 
Malpass).  The Court ruled in favor of the Department of 
Treasury, disallowing the combined reporting and denying 
the taxpayers’ refund claim.  

Wheeler, under similar facts, came out differently with re-
gard to the same issue: whether combined reporting should 

HOW SHOULD BUSINESS INCOME FROM UNITARY FLOW-
THROUGH BUSINESSES BE APPORTIONED UNDER THE 
MICHIGAN INDIVIDUAL INCOME TAX ACT?

By Marjorie Gell
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be permitted for MITA purposes.  In Wheeler, the taxpayer 
was permitted to combine - post-apportionment (i.e., at the 
individual level) - the factors of the flow-through business 
income.  The Court there decided that the facts in Wheeler 
were analogous to Preston, which permitted the entity and 
its lower level entities owned by the MITA taxpayer to com-
bined income and apportionment factors based on the UBP.  

The Taxation Section, in its amicus brief, did not advo-
cate specifically for either the taxpayers or the state, and it 
chose to limit its comments to three issues: (1) whether a 
constitutional issue existed as to taxpayers’ right to file us-
ing a combined reporting method for apportionment; (2) 
what approach should be taken by the Court in determining 
what reporting method should apply; and (3) if combined 
reporting methodology applied to MITA, and if its applica-
tion should depend on whether the unitary business income 
flowed directly from one entity or multiple entities. 
 
The Taxation Section took particular issue with arguments 
made in these cases and language used in the opinions 
that suggest a taxpayer has a constitutional right to file on 
a combined basis.  In the Taxation Section’s view, the line 
of U.S. Supreme Court UBP cases cited establish only that 
combined apportionment is a constitutionally permissible 
method to divide the income of a unitary business operating 
in multiple states, and place a limit on a state’s imposition of 
combined apportionment where businesses are not unitary.4  
But in none of these UBP cases did the U.S. Supreme Court 
mandate, prohibit, or create a taxpayer right to use of any 
particular apportionment formula under the U.S. Constitu-
tion.  Assertions that the UBP must be applied as a consti-
tutional matter whenever formulary apportionment is used 
is, in the Taxation Section’s view, a misreading of the U.S. 
Supreme Court’s unitary cases, and is incorrect.  

Turning to the language of the MITA, the Taxation Section 
disagreed with findings or suggestions that the MITA clearly 
allows or requires combined reporting.  What is clear from 
a reading of MCL 206.115 is that “all business income” of 
a taxpayer with activities both within and without Michigan 
must apportion that income.  The statute is silent as to what 
method should be used (i.e., combined reporting or sepa-
rate reporting.)  Because no method is specified, and neither 
method contradicts the statute, the Taxation Section sug-
gested that the Court take a “fairness” approach that would 
involve application of a combined reporting method to ap-
portion business income from unitary sources.  As explained 
in its brief, a combined reporting approach under the MITA 
for apportioning business income flowing to an individual 
from unitary sources comports with sound unitary business 
principles, recognizes substance over form, eliminates inap-
propriate tax planning opportunities created by shifting in-
come among disregarded entities, and is revenue neutral.    

Finally, the Taxation Section looked at the purpose of the 
UBP and the rationale of combined reporting and conclud-
ed that the form of the unitary business should not deter-
mine whether combined reporting versus separate reporting 
should be applied.   

It is hoped that the Michigan Supreme Court will adopt a 
“best approach” to resolving how business income from uni-
tary flow-through entities of a MITA taxpayer should be ap-
portioned. In the Taxation Section’s view, combined report-
ing for apportioning unitary income is an inherently sound, 
logical, and fair method of implementing the MITA.

About the Author

Marjorie Gell is a tax professor at Thomas 
M. Cooley Law School in Grand Rapids, 
Michigan.  She authored the Taxation Sec-
tion’s brief amicus curaie in Wheeler and 
Malpass.  She currently serves as Treasurer 
of the Taxation Section of the State Bar of 
Michigan. 

endnotes

1 For information on the Taxation Section’s policies and 
procedures concerning the filing of amicus briefs, see 
Marjorie B. Gell, You’ve Got a Friend: The Taxation Sec-
tion’s Role as Amicus Curiae, 37 Mich. Tax Lawyer 14 
(No. 2 Summer 2011). 

2 Another pending case with a similar issue is Winget 
v. Dep’t of Treasury, No. 302190, 2012 WL 4900515 
(Mich Ct. App., 2012), app for lv to appeal pending. 

3 The Taxation Section took no position and offered no 
guidance on whether the entities involved in these cases 
were unitary businesses.  For purposes of the brief, it 
was assumed that the entities in question had a unitary 
relationship.

4 See, e.g., Mobil Oil Corp. v. Comm’r of Taxes of Vermont, 
445 U.S. 425 (1980) which did not address whether a 
state was required to apply the UBP, but dealt rather 
with constitutional limitations on a state’s power to tax 
the unitary business income of a multistate taxpayer. 
See also  Barclays Bank PLC v. Franchise Tax Bd., 512 
U.S. 298 (1994) (upholding California’s worldwide 
combined reporting for calculating corporate franchise 
tax for multinational enterprises as not violative of U.S. 
Constitution); Underwood Typewriter Co. v. Chamber-
lain, 254 U.S. 113 (1920) (upholding Connecticut’s 
taxation of foreign corporations doing business partly 
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within and partly without the state); Container Corp of 
America v. Franchise Tax Bd., 463 U.S. 159 (1983) (up-
holding as constitutional California’s combined appor-
tionment method as applied to domestic-based multi-
nationals); Allied-Signal New Jersey Division of Taxation, 
504 U.S. 768 (1992) (striking down New Jersey’s at-
tempt to tax non-domiciliary corporation’s gain on the 
sale of stock as transgressing constitutional limits under 
the UBP); ASARCO Inc. v. Idaho State Comm., 458 

U.S. 307 (1982) (striking down as unconstitutional 
Idaho’s attempt to include dividends, interest, and cap-
ital gains received by a non-domiciliary parent corpora-
tion from subsidiaries); FW Woolworth Co. v. Taxation 
and Revenue Dep’t of New Mexico, 458 U.S. 354 (1982) 
(striking down as unconstitutional New Mexico’s taxa-
tion of dividends received from the taxpayer’s foreign 
subsidiary).

BRIEF OF AMICUS CURIAE TAXATION SECTION OF THE 
STATE BAR OF MICHIGAN

STATE OF MICHIGAN 

 

IN THE SUPREME COURT 

_______________________________________ 

THE ESTATE OF THOMAS M. WHEELER, 

NICHOLAS AND LISA J. HUZELLA, 

PATRICK AND MICHAELON WRIGHT, and 

THOMAS R. AND PATSY WHEELER, 

Petitioners-Appellees,    Supreme Court Nos. 145367 - 145370 

Court of Appeals No. 302251, 302259, 

302261, 302262 

MTT Nos. 343771, 343772, 343774, and 

343775 

DEPARTMENT OF THE TREASURY, 

STATE OF MICHIGAN, 

Defendant-Appellant. 

_______________________________________ 

TAD and BRENDA L. MALPASS, TRACY 

and BRENDA K. MALPASS, and 

FRED and BARBARA MALPASS, 

Plaintiffs-Appellants, 

Supreme Court Case No. 144430 

Court of Appeals Case Nos. 

299057 - 299059 

Court of Claims Consolidated Case 

No. 08-65-MT 

DEPARTMENT OF TREASURY, 

STATE OF MICHIGAN, 

 

Defendant-Appellee. 

_______________________________________ 

BRIEF OF AMICUS CURIAE TAXATION SECTION 

OF THE STATE BAR OF MICHIGAN 

Marjorie B. Gell (P46974) 

       Thomas M. Cooley Law School 

       111 Commerce Ave SW 

       Grand Rapids, MI 49503 

(616) 301-6800 

Attorney for Amicus Curiae 

       Taxation Section, State Bar of Michigan 
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1 

STATEMENT OF INTEREST OF AMICUS CURIAE 

The Taxation Section of the State Bar of Michigan (“Taxation Section” or “Amicus”) 

submits this brief as amicus curiae.
1
  The Taxation Section is a recognized division of the State 

Bar of Michigan and, with over 1,400 members, is the leading organization of legal tax 

professionals in the State of Michigan.  The Taxation Section is comprised of lawyers of diverse 

backgrounds and includes attorneys in private law firms, corporations, nonprofit organizations, 

government agencies, along with judges, legislators, law students and law professors.  Members 

of the Taxation Section represent individual taxpayers, property owners, large and small 

businesses across a wide range of industries, and nonprofit organizations. 

The Taxation Section is dedicated to promoting uniform and equitable enforcement of the 

tax laws that benefits both the government and taxpayers, and reducing the costs and burdens of 

administration and compliance.  The Taxation Section furthers its mission by educating the legal 

community and the general public about economic and taxpayer protections, and by advocating 

for judicial and policy decisions on tax law that promote principled tax policy. 

An important role of the Taxation Section is to represent and protect the interests of the 

public by filing amicus curiae briefs in cases involving tax issues of great import to citizens of 

the State of Michigan.  The Taxation Section is grateful to this Court for granting the opportunity 

to contribute to the resolution of these cases. 

                                                 
1
After reasonable investigation, the Tax Council believes that (a) no Tax Council member who voted either in favor 

or against preparation of this brief, and no attorney in the law firm or corporation of such a Tax Council member, 

represents a party to this litigation; (b) no Tax Council member who represents any party to this litigation 

participated in the authorship of this brief, and (c) no one other than the Taxation Section, or its members who 

authored this brief and their law firms or employers, made a direct or indirect contribution, financial or otherwise, to 

the preparation or submission of this brief. 
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II. INTRODUCTION 

At the invitation of this Court, the Taxation Section files this brief in connection with 

both Wheeler Estate v Dep’t of Treasury, ___ Mich App ___; 820 NW2d 921 (2012); 2012 Mich 

App LEXIS 1513 (2012); lv granted Docket Nos. 14367-70, and Malpass v Department of 

Treasury, 295 Mich App 263; 815 NW2d 804 (2011); lv granted Docket Nos. 144430-2.  The 

issues addressed by the Taxation Section in these cases are (1) what the appropriate 

apportionment method is for a taxpayer under the Michigan Individual Income Tax Act 

(“MITA”) with respect to business income derived from flow-through entities that conduct a 

unitary business;
2
 and (2) if combined apportionment applies to taxpayers with income derived 

from unitary businesses under the MITA, whether the method of apportionment applied should 

depend on how a taxpayer structures its flow-through business entities and activities. 

To resolve these issues, consideration must first be given to whether there is either a 

federal constitutional right or constitutional requirement that taxpayers with business income 

from unitary businesses apportion income under the MITA on a combined reporting basis.  If 

there is no such constitutional right or requirement to apportion on a combined basis, the 

statutory language should be read to determine how, under the MITA, a taxpayer’s business 

income from unitary sources should be apportioned.  If the statute is silent, the Court should 

decide which apportionment method should be applied to the MITA as an extension of fairness 

in cases in which one apportionment method over another may more accurately reflect income. 

                                                 
2
 The Taxation Section takes no position and offers no guidance on whether the entities involved in these cases are 

unitary businesses under the standards set forth by the U.S. Supreme Court in Container Corp of America v 

Franchise Tax Bd, 463 US 159, 166 (1983), and adopted by the Michigan Court of Appeals in Holloway Sand & 

Gravel Co, Inc v Dep’t of Treasury, 152 Mich App 823, 834–835; 393 NW2d 921 (1986). For purposes of this brief, 

it is assumed that the entities in question have a unitary relationship. 
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Finally, if the Court determines that combined apportionment applies to the MITA, it 

must decide whether application of the combined apportionment method should be dependent 

upon how a taxpayer structures its flow-through business entities and activities. 

III. ARGUMENT 

A. There Is No Constitutional Right or Requirement that MITA Taxpayers with 

Business Income from Unitary Sources File on a Combined Reporting Basis 

for Apportionment Purposes 

The Taxation Section respectfully disagrees with any suggestion that, under existing U.S. 

Supreme Court law, a constitutional mandate exists that requires any particular combined 

reporting methodology for MITA taxpayers with business income from unitary sources.  The 

Taxation Section believes that the line of U.S. Supreme Court unitary cases cited in the briefs 

does not hold that taxpayers have the constitutional right to file on a combined apportionment 

basis.  The Taxation Section can find no case that requires or recognizes that a taxpayer has a 

right to use, as a constitutional matter, combined apportionment over any other form of 

apportionment.  In the Taxation Section’s view, the issue of whether an individual taxpayer can 

properly combine apportionment factors of unitary businesses under the MITA is not a 

constitutional matter. 

The line of U.S. Supreme Court unitary cases does not stand for the proposition that, as a 

matter of constitutional law, the unitary business principle (“UBP”) must be applied whenever 

formulary apportionment is used.  Mobil Oil Corp v Comm’r of Taxes of Vermont, 445 US 425 

(1980), for example, did not address whether a state was required to apply the UBP, but dealt 

rather with constitutional limitations on a state’s power to tax the unitary business income of a 

multistate taxpayer. Indeed in each of the U.S. Supreme Court UBP cases cited by the parties 

here, the issue was whether a state had the power and could constitutionally tax an apportioned 

share of unitary business operations that occurred outside of the state. See, e.g., Barclays Bank 

PLC v Franchise Tax Bd, 512 US 298 (1994) (upholding California’s worldwide combined 
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reporting for calculating corporate franchise tax for multinational enterprises as not violative of 

U.S. Constitution); Underwood Typewriter Co v Chamberlain, 254 US 113;41 SCt 45, 65 LEd 

165 (1920) (upholding Connecticut’s taxation of foreign corporations doing business partly 

within and partly without the state); Container Corp of America v Franchise Tax Bd, 463 US 

159;103 SCt 2933, 77 LEd2d 545 (1983) (upholding as constitutional California’s combined 

apportionment method as applied to domestic-based multinationals); Allied-Signal New Jersey 

Division of Taxation, 504 US 768 (1992) (striking down New Jersey’s attempt to tax non-

domiciliary corporation’s gain on the sale of stock as transgressing constitutional limits under the 

UBP); ASARCO Inc v Idaho State Comm, 458 US 307 (1982) (striking down as unconstitutional 

Idaho’s attempt to include dividends, interest, and capital gains received by a non-domiciliary 

parent corporation from subsidiaries); FW Woolworth Co v Taxation and Revenue Dep’t of New 

Mexico, 458 US 354 (1982) (striking down as unconstitutional New Mexico’s taxation of 

dividends received from the taxpayer’s foreign subsidiary). 

These UBP cases establish only that combined apportionment is a constitutionally 

permissible method to divide the income of a unitary business operating in multiple states, and 

place a limit on a state’s imposition of combined apportionment where businesses are not 

unitary.  But in none of these cases did the U.S. Supreme Court either mandate or prohibit use of 

any particular apportionment formula under the U.S. Constitution.  Indeed no such constitutional 

mandate or prohibition exists.  Any assertion that the UBP must be applied as a constitutional 

matter whenever formulary apportionment is used is a misreading of the U.S. Supreme Court’s 

unitary cases, and is incorrect.  The Court must instead turn to a reading of the MITA. 
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B. Because the MITA’s Statutory Language is Silent as to How Unitary 

Business Income of a Taxpayer Should Be Apportioned, and Because the 

Statute is Subject to More than One Interpretation, this Court Should Adopt 

an Apportionment Methodology Based on a Judicial Approach of Fairness, 

Neutrality and Reason 

In the Taxation Section’s view, the MITA is ambiguous and does not specify, through 

plain language or otherwise, how business income from unitary sources should be apportioned.  

The Michigan Department of Treasury recognizes this in part when it notes that Section 115 

“says nothing about combined apportionment.” (Brief on Appeal of Appellant Department of 

Treasury, Wheeler Estate v Department of Treasury at13.)  Indeed section 115 says nothing 

about any method of apportionment. 

It is clear that under a statutory reading of the MITA, “all business income” of an 

individual taxpayer under the MITA must be apportioned.  MCL 206.115.  But what is not clear 

under the statute, and what the Court needs to resolve here, is how “all business income” must be 

apportioned in the context of business income flowing from unitary sources.  In the Taxation 

Section’s view, this comes down to a question of what is the most rational and fair way to 

apportion such business income. 

Amicus notes that while a statute is not open to judicial construction as a matter of 

course, when the language of a statute is ambiguous and subject to more than one interpretation, 

proper judicial construction is appropriate.  Lakehead Pipe Line Co v Dehn, 340 Mich 25;64 

NW2d 903 (1954); Webster v Rotary Elec Steel Co,321 Mich 526; 33 NW2d 69 (1948).  That is 

the case here: the statute is not clear, and is subject to more than one interpretation.  In cases 

such as these, the Court must apply judicial construction and interpret the statutory language in a 

manner consistent with reason.  Huron Advertising Co v Charter Tp of Pittsfield; 110 Mich App 

398; 313 NW2d 132 (1981). 



Michigan Tax Lawyer-Winter 2013

16

6 

With this in mind, Amicus turns its attention to what reporting methodology should be 

properly applied in the case of individual MITA taxpayers with business income from unitary 

sources.  The two possibilities are separate reporting (which would require applying 

apportionment factors at the entity level and then allocating the entity-level result to the 

taxpayer), and combined reporting (which would require apportionment of all business income at 

the individual taxpayer level).  Neither method is specified in the statute, but neither method 

necessarily contradicts the statute;  this Court must choose. 

1. The Combined Reporting Methodology Under the UBP has Long 

Been Recognized as the Most Suitable Way to Apportion Income 

Flowing from Unitary Businesses 

From a purely theoretical standpoint, there is no question but that combined reporting is 

the most appropriate method in cases involving business income from unitary sources.  This has 

long been recognized by scholars, starting with authors George Altman and Frank Keesling, who 

published the classic treatise on allocation and apportionment.  As they observed, “it is an 

inescapable conclusion that the separate accounting method is wholly unsuited to the proper 

apportionment of the income of unitary business.”  Altman and Keesling, Allocation of Income in 

State Taxation (2d ed. 1950) at 280. 

The primary reason that separate reporting as a method of apportionment is unsuited as 

applied to unitary income is that it fails to take into consideration all of the factors that go in to 

creating that unitary income.  A combined apportionment method logically includes such factors.  

Professor Richard D. Pomp, a leading authority on state tax matters, explains: 

A way of understanding the [combined] apportionment formula is to think of 

the total income generated by the Unitary Group as a pizza pie. The formula is 

used to determine [a state’s] slice of the pizza. If income is included in the 

pizza and apportioned, the formula should take into account the factors 

associated with generating that income. The Limited Stores, Inc v Franchise 

Tax Board, 2002 WL 34085756 (Cal. Superior)(Declaration of Richard D. 

Pomp in Support of Plaintiffs' Motion for Summary Judgment.) 
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Using Professor Pomp’s analogy, the business income that flows through to individual 

MITA taxpayers from unitary businesses represents, as a whole, a “pizza pie” that must be sliced 

by a formula that takes into account all factors that generated that income.  Such a formula is 

represented by using apportionment factors under a combined reporting method.  Any other 

method of apportioning (e.g., a separate reporting method) would lead to illogical results. 

2. Combined Reporting of Income from Unitary Sources Discourages 

Tax Planning Opportunities by Preventing the Shifting of Income 

Among Entities that Separate Reporting Would Otherwise Allow 

Another reason that combined reporting for unitary businesses is the sounder approach 

under the MITA is that, unlike separate reporting, combined reporting prevents an opportunity 

for taxpayers to artificially shift income among flow-through entities and manipulate forms of 

business entities for purposes of minimizing state taxes.  This potential for manipulation was 

referenced by the U.S. Supreme Court in Container: 

The problem with [formal geographical or transactional accounting, including 

separate accounting] is that formal accounting is subject to manipulation and 

imprecision, and often ignores or captures inadequately the many subtle and 

largely unquantifiable transfers of value that take place among the components 

of a single enterprise.  Container, 463 US at 164-165 (1983). (Citations 

omitted.) 

When unitary income and apportionment factors flow through directly to an individual 

MITA taxpayer without entity-level apportionment allocations, a taxpayer generally is prevented 

from deflecting income among related parties through use of tax minimization strategies.  

McIntyre, Mines and Pomp, Designing a Combined Reporting Regime for a State Corporate 

Income Tax: A Case Study of Louisiana, 61 La. L. Rev 699, 705-06 (2001).  Such strategies can 

artificially alter apportionment factors by shifting income into entities that have little or no 

apportionment factors in order to minimize the state tax paid to a particular state. For example, 

through a simple royalty arrangement, a company doing business in Michigan could enter into an 

agreement with a related entity that has little or no connection with Michigan.  Under such an 
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arrangement, a royalty payment could be made to the non-Michigan company, effectively 

shifting the income away from Michigan and thereby avoiding the payment of tax.  Unitary 

reporting prevents this type of manipulation because all unitary companies are regarded as one, 

therefore eliminating the manipulation referred to in Container. 

3. Combined Reporting of Income from Unitary Sources is Revenue 

Neutral 

Commentators have explained that combined reporting is a revenue-neutral form of 

apportionment that will sometimes favor the taxpayer, and other times the government.  As 

stated by Professor Pomp, a “[a] combined report is not biased against taxpayers and does not 

systematically lead to a higher tax than would separate entity reporting.”  Richard D. Pomp, State 

Tax Reform: Proposals for Wisconsin, 88 Marq. L. Rev 45, 58 (2004).  By implication, neither 

would a combined report lead to a lower tax than under a separate reporting regime.  In addition, 

“[m]inor imperfections in the operation of combined reporting are likely to average out over time 

because of the absence of any systemic bias in favor of increasing or reducing a state's 

entitlement to tax revenue.”  McIntyre, Mines and Pomp, supra at 705-06. 

If the Court adopts the combined reporting method of apportionment, it is clear that the 

taxpayers in these particular cases would be “winners.”  But given another set of facts, the state 

is just as likely to “win.”  This is so because the combined reporting method of apportionment, if 

applied consistently, does not favor either the taxpayer or the state on any systematic basis.  To 

be certain, combined reporting (as opposed to separate reporting) would change tax outcomes for 

MITA taxpayers with flow-through income and losses from unitary businesses, and there would 

be “winners” and “losers” just as there are winners and losers under a separate reporting 

structure.  It is hoped that this Court will take a long, unbiased view and adopt the combined 

reporting method of apportionment as the most sound approach under the MITA. 
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C. If the Court Determines that Combined Reporting is the Appropriate 

Apportionment Methodology, it Must Apply Combined Reporting 

Consistently and Without Regard to Whether Business Income Flows 

Directly from Flow-Through Entities, or Indirectly from Intermediate Flow-

Through Entities 

If the Court adopts the combined method of apportionment for unitary business income 

of MITA taxpayers — and the Taxation Section advocates such adoption — the method should 

be applied consistently and without regard to choice of organization of the flow-through entities.  

Indeed the very rationale of the UBP is to disregard the form of a business enterprise in favor of 

taxing the substance of the enterprise’s (or individual’s) business activities. 

Under separate reporting, the amount of tax MITA taxpayers pay depends upon the 

structure of the flow-through entities.  For combined reporting, however, the flow-through 

structure should not matter because all income and factors from the unitary business flow 

through to the individual taxpayer as one.  As a result, the substance of MITA taxpayer’s 

business activities – and not the form – is properly measured and taxed.  Such a result is 

consistent with the U.S. Supreme Court’s view in Mobil Oil: 

One must look principally at the underlying activity, not at the form of 

investment, to determine the propriety of apportionability . . the form of 

business organization may have nothing to do with the underlying unity or 

diversity of business enterprise.”  Mobil Oil, 445 US at 429. 

By ignoring the flow-through structures of unitary businesses and combining income and 

apportionment factors as a unit at the individual level, MITA taxpayers are taxed on the basis of 

their economic activities and not on the form of their business activities.  This result represents 

sound tax policy and is advocated by the Taxation Section. 
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IntroductIon

In Michigan, property taxpayers and local assessing units 
travel a unique road when attempting to reach a constitu-
tionally valid assessment of real and personal property tax.  
This first signpost on this road is the requirement of uniform 
taxation of real and tangible property.1  The next two sign-
posts are significant tasks assigned to the Legislature under 
the Michigan Constitution:  1) a determination of true cash 
value and 2) a system of equalization of assessments.2  In an 
effort to pave this road smoothly, the Legislature created the 
State Tax Commission (the “STC”).   The STC, created by 
Public Act 360 of 1927, abolished by Executive Order 2009-
51 and immediately replaced with a new “STC,” is delegated 
the task for providing “the general supervision of the admin-
istration of the tax laws of the state.”3  

stAtutory responsIbIlItIes of the stc

The road continues with a number of tasks delegated to the 
STC by statute designed to keep the road smooth and free 
of road blocks.  The first major stop on the road is the initial 
assessment of real and tangible property.  The STC does not, 
in most cases, originate the initial assessment. The STC does, 
however, prepare the original tax assessment for railroad, tele-
phone, telegraph and railroad line companies, as the assets of 
these types of companies are scattered throughout the state.  
The STC also prepares the original tax role for a particular 
jurisdiction in the event the local assessor fails to do so. 4 An 
individual, however, cannot qualify to be a local assessor in 
the first place unless educated, examined and certified by the 
STC. 5 The STC also reviews taxpayer complaints regarding 
assessment practices in a particular jurisdiction.  

The assessment process thus begins with an initial determi-
nation by a local assessor of the true cash value of taxable 
property located in her jurisdiction.  She first ascertains what 
property is actually located in the jurisdiction on the relevant 
tax date– a fairly easy task for real property, sometimes a little 
more difficult one for personal (i.e., movable) property.  The 
STC may be called upon for some road-side assistance by 
arbitrating any disputes between an assessor and a taxpayer 
regarding incorrectly reported or omitted property. 6  After 

the local assessor determines what property is located within 
her jurisdiction, she then determines whether what property 
located in the jurisdiction may be subject to a statutory ex-
emption.  Some property, such as hospitals, are automatical-
ly granted property tax exemptions by statute.7Other prop-
erty is exempt only if the taxpayer applies for an exemption 
using the process provided by statute.  In many cases, this 
process is administered by the STC.8  These exemptions are 
not effective until the taxpayer receives final approval from 
the STC.  

The local assessor then determines the property’s true cash 
value, using an official assessor’s manual published by the 
STC “as a guide.”9  The STC is statutory required to pro-
duce this manual and the assessors are statutorily required 
to use it, again, “as a guide,” or for purposes of continuing 
our analogy, as a map.  The use of this manual, as noted by 
the Michigan Court of Appeals in Lionel Trains, Inc. v. Ches-
terfield Township,10 ensures the uniform taxation of property 
within the State of Michigan.  This manual, for instance, 
will contain “multipliers,” or percentages applied against the 
historical cost of a particular item of personal property to de-
termine its current true cash value.  Assessors use these mul-
tipliers to “appropriately” depreciate assets for purposes of 
assessing personal property tax. 11  According to the State Tax 
Commission Bulletin 12 of 1999, multipliers are developed 
“by valuing the periodic survivors of representative groups 
of the various types of personal property and then comput-
ing a multiplier for each survivor group to translate historic 
cost new into a current indication of true cash value for the 
group.”  

In 2011, the STC issued multipliers for communication 
towers, 

“developed in a manner such that they account for 
the typical depreciation which is expected for a tow-
er of the indicated age and also account for changes 
in the cost of the tower of the indicated age and 
also account for changes in the cost of the tower 
and erecting it that have occurred since the time 
the tower was constructed.  On this basis, the mul-
tiplier table which is shown below is intended to 
predict the current true cash value of a tower of the 
vintage year in which the tower was constructed.”12  

THE STATE TAX COMMISSION:  
HOW FAR DOES “GUIDANCE” TRAVEL? 

By Carolee Kvoriak Cameron, Esq.
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Once the local assessor makes a determination of a property’s 
true cash value, the taxpayer must then dispute the values 
on the tax roll with the Michigan Tax Tribunal if it does not 
agree. 13

Once the true cash value of all property in the jurisdiction 
has been determined, and assuming it has been, with the help 
of the STC, correctly determined, the next stop on the road 
is a system of equalization.  This system ensures uniformity 
in the assessments of one piece of property versus another, 
among the different classifications of property, throughout 
the state.  The STC has done this through county and state 
level equalization studies.  To start this process, all property 
within a particular taxing jurisdiction is classified using stat-
utory definitions described in MCL 211.34c.  Property is 
first classified as real or personal property.   Real property is 
further classified into one of six classifications:  agricultural, 
commercial, developmental, industrial, residential and tim-
ber cut-over.14  Personal property is further classified into one 
of four classifications: agricultural, commercial, industrial or 
utility.15 Property is classified by the assessor with the STC 
arbitrating any classification disputes between the assessor 
and a taxpayer. 16  The STC will also provide guidance as 
to the proper classification of particular pieces of property.  
For instance, in a memo to assessors and equalization direc-
tors dated May 13, 2008 entitled Classification of Wind En-
ergy Systems, the STC advised that wind energy systems are 
treated as personal property under MCL 211.8 and should 
be classified as industrial personal property.     

Until fairly recently, property was classified primarily to eval-
uate the total equalization of property within the county and 
the state.  The STC does not originate a county equalization 
study unless the county fails to prepare one, but the STC 
does prepare and apply the state-wide equalization study. 17    

In addition to these very specific statutory duties along the 
road to a constitutionally valid assessment, the STC also pro-
vides “general supervision of the administration of the tax 
laws of the state.”18  The STC provides “general supervision” 
by giving assistance, advice and counsel to local assessors “as 
they may deem necessary and essential to the proper admin-
istration of the laws governing assessments and the levying 
of taxes in this state.”19  To this end, the STC prepares forms, 
applications, certificates, memoranda, manuals and training 
materials to the public and to tax officials. 20  It establishes 
“advisory workgroups composed of representatives of entities 
participating in Commission activities or other members of 
the public as deemed necessary by the Commission to assist 
the Commission in performing its duties and responsibili-
ties.”21 It also may “make inquiries, studies, investigations, 
hold hearings, and receive comments from the public,” and 
“consult with outside experts in order to perform its duties, 
including, but not limited to, experts in the private sector, 

organized labor, government agencies and at institutions of 
higher education.”22  The STC also keeps assessors and equal-
ization directors informed about changes in the law.  

The STC also monitors cases it considers significant pending 
before the Michigan Tax Tribunal and the Michigan Court 
of Appeals.  In an April 2008 memo circulated to assessors 
and equalization directors entitled “Direction to Assessor’s 
Regarding Major Appeals,” the STC noted that “over the 
past few years, there have been a number of major appeals 
through the Michigan Tax Tribunal and the Michigan Court 
of Appeals that the STC and/or the Department of Treasury 
have not been involved in.  These appeals have had statewide 
implications and had the STC received notification early in 
the appeal process, we may have intervened to protect overall 
interests.”23  The memo further instructed assessors to “notify 
the State Tax Commission whenever an appeal is made to the 
Michigan Tax Tribunal, where the taxable value in conten-
tion is over $10 million and/or any appeal that is challenging 
taxes on constitutional or statutory grounds.”  

trAffIc cops on the roAd to unIform tAxAtIon – 
recent cAses And dIsputes test the stc’s AuthorIty 

The concept of “general supervision”, however, is somewhat 
vague.  Does it, for instance, allow the STC to step into ma-
jor appeals pending before the Michigan Tax Tribunal or the 
Michigan Court of Appeals?  Can the STC take action if it 
disagrees with a result otherwise agreeable to an assessor and 
a taxpayer?  

An interesting classification issue recently spotlighted the 
latter question.  As noted above, the local assessors, as part 
of the equalization process, decide how each parcel of real 
and personal property should be classified.  Prior to the en-
actment of the Michigan Business Tax,24 taxpayers were not 
particularly concerned with how property was classified.  In 
an effort to boost manufacturers in the state, the Michigan 
Business Tax allowed a 35% refundable tax credit for indus-
trial personal property.25 At the same time, a new property 
tax exemption was enacted for personal property classified as 
industrial and commercial.  Industrial personal property is 
exempt from the 6-mill state education tax and the 18-mill 
local school district operating millage.26  Commercial per-
sonal property is exempt from the 12-mill of local school dis-
trict operating millage.27  Although the Michigan Business 
Tax (and the credit allowed under it) has been repealed, these 
exemptions remain in place.  Recent legislation reforming 
the state’s personal property tax  also uses the industrial and 
commercial personal property classifications to grant certain 
exemptions that again primarily benefit manufacturers.28        

After the enactment of the Michigan Business Tax, taxpayers 
began to examine the classification of their personal property 
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and requested changes of classification to take advantage of 
the new credit and property tax exemption.  Many enjoyed 
fairly significant success, until the STC decided to step in.  
It filed 10,331 appeals with the Michigan Tax Tribunal, re-
questing reclassification of the parcels from industrial person-
al property to commercial personal property.  The Michigan 
Tax Tribunal began hearing these appeals in November 2010 
and found that, at least in the early cases, the Department of 
Treasury (acting on behalf of the STC) failed to meet its bur-
den of proof.  In response, the Department of Treasury with-
drew all 10,331 appeals and the STC issued Bulletin 22 of 
2010, advising assessors as to the “correct” standards to ap-
ply when determining the classification of personal property.  
Most significantly, it defines “manufacturing and processing” 
under MCL 211.34c(2)(d)(i) as “the activity of converting 
or conditioning tangible personal property by changing the 
form, composition, quality, combination or character of the 
property for ultimate sale at retail or for use in the manufac-
turing of a product to be ultimately sold at retail.”  

Whether the STC had authority to step into the process of 
classification as it did was never quite answered, but in light 
of the fact that the statutory framework that puts the de-
cision of initial classification with the assessor, the answer 
would appear to be no, unless, ensuring that the assessor 
correctly classifies property falls within the STC’s “general 
supervision of the tax laws of the state.”  Did the STC have 
the authority, under MCL 209.104, to provide a definition 
of “manufacturing and processing”?  Perhaps, if the defini-
tion provided clarified and did not conflict with any defini-
tions already provided by statute.  Perhaps not, if Bulletin 22 
impermissibly narrowed the definition of industrial personal 
property as defined under MCL 211.34c.  The validity of 
this bulletin was never put to the test, as the STC rescinded 
it on October 31, 2011.29 

What happens if the local assessor disagrees with any “guid-
ance” provided by the STC?  This issue may be played out 
in a recent dispute involving the personal property tax 
multipliers issued by the STC to value wind turbines. 30  
The STC issued an initial set of multipliers to value wind 
turbines, but, upon further research, later issued revised 
multipliers. The revised multipliers depreciate the turbines 
more rapidly, resulting in a significant drop in revenue for 
the taxing jurisdictions.31  A number of affected taxing ju-
risdictions have recently formed a coalition to challenge the 
multipliers.32  Although set forth as part of the official as-
sessing manual, these multipliers are not necessarily set in 
stone.  A taxpayer, for instance, may provide other “infor-
mation, documentation and data” relating to the value of 
personal property, and an assessor may factor this informa-
tion into the assessment. 33  If this information shows the 
multipliers do not accurately value the personal property 
at issue, an independent determination of true cash value 

must be made. In Jones & Laughlin Steel Corporation v. City 
of Warren,34 for instance, the assessor valued the taxpayer’s 
personal property using the “long-life, in-use” multipliers; 
the taxpayer asserted that another set, the “surplus equip-
ment” multipliers, should have been used instead because 
the equipment in question was scrapped about a year after 
the tax date.  The Tax Tribunal accepted the city’s use of 
the “long-life, in-use” multipliers, and while the Court of 
Appeals agreed that this was probably correct, it remanded 
the case back to the Tax Tribunal to show an independent 
determination of true cash value and to “find the extent 
to which the assessor’s manual adequately accounts for any 
obsolescence that may be found,” noting that the assessor’s 
manual did not account for obsolescence beyond a life of 
fifteen years.  

The Michigan Court of Appeals has also held that a different 
set of multipliers other than the ones set forth in the appli-
cable assessor’s manual might be used if more accurate.  In 
Valassis Communications v. City of Livonia, an unpublished 
opinion from the Court of Appeals,35 the city argued that the 
only multipliers that could be used for a particular tax year 
were those set forth in that year’s assessor manual, because as-
sessors are required to use the manual under MCL 211.10e.  
The Michigan Court of Appeals disagreed, stating that “our 
cases indicate that if evidence of a different true cash value 
is apparent because the manual does not adequately account 
for a factor relevant to the assessment, a party may obtain 
a deviation from the manual.”36  The court found that the 
taxpayer in Valassis presented “sufficient evidence that the 
old multipliers did not accurately reflect true cash value” and 
therefore held that later, more accurate multipliers developed 
by the STC in 2000 could be used to value property owned 
by the taxpayer in 1999.  If the taxpayer, or the assessor, can 
show that the multipliers in the assessor’s manual are some-
how flawed, and that other information exists to prove up a 
more accurate true cash value, the taxpayer (or assessor) may 
be able to substitute the STC multipliers with some other 
valuation method.   A recent email sent to members of the 
STC’s list serve reminded assessors that although they are not 
required to use these multipliers, if they are not used, then 
the assessor “must have adequate documentation to support 
their determination of value.” 

personAl property tAx reform

Might there be a role for the STC in implementing the new 
personal property tax regime?  Considered burdensome on 
taxpayers, particularly manufacturers, and detrimental to 
economic growth, the personal property tax was significantly 
reformed at the end of last year.37 Unfortunately, the person-
al property tax was not completely repealed or even simply 
phased out gradually over time (as was done in Ohio when 
the Commercial Activity Tax was adopted).  It instead grants 
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a series of gradual repeals based on the classification of the 
property. 

The new personal property tax regime, if approved by the 
voters in August 2014, will allow a number of new exemp-
tions for certain types of personal property.38  It grants an 
exemption, beginning in 2014, for  property within a local 
assessing unit classified as industrial or commercial with a 
total taxable value of less than $40,000.39  

Another exemption is allowed for “eligible manufacturing 
personal property,” phased in over a number of years.  Begin-
ning in 2016, “qualified new personal property,” or prop-
erty purchased after December 31, 2012, is fully exempt.40  
Also beginning in 2016, “qualified previously existing per-
sonal property,” or property subject or exempt from personal 
property tax for the immediately preceding ten years, is ex-
empt.41 The practical effect of these exemptions is that, once 
the exemption takes effect in 2016, all new personal property 
will be immediately exempt and any existing property will 
be exempt over a number years, depending on its date of 
purchase, until all existing eligible manufacturing personal is 
fully exempt in 2022.  

Only “eligible manufacturing personal property” is exempt, 
meaning “all personal property that is located on a parcel 
of real property if that personal property is used more than 
50% of the time in industrial processing or in direct integrat-
ed support.”  42  Using the concept of “industrial processing” 
as part of an analysis of whether certain personal property 
is allowed an exemption should look familiar - it was the  
concept favored by the STC for property tax classification as 
indicated in Bulletin No. 22 of 2011 (later rescinded).  But 
it is also one that taxpayers subject to the use tax and state 
auditors alike find difficult to wrap their arms around.    Will  
disputes between an assessor and a taxpayer as to whether 
personal property is used in industrial processing, and there-
fore exempt from personal property tax, a classification issue 
potentially subject to the STC’s review? 

 
conclusIon

Property taxation is a highly technical subject largely guided 
by the constitutional guarantee of “uniformity.”  In Michi-
gan, the STC plays an important role in getting us down the 
road to uniformity.    
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CORPORATE OFFICER LIABILITY FOR MICHIGAN TAXES: 
A MISPLACED APPLICATION OF STRICT LIABILITY

bAckground

The primary purpose of organizing a business as a limited 
liability entity is to prevent its owners from being personally 
liable for company liabilities.  However, the Internal Rev-
enue Service (the Service) and most states have adopted “of-
ficer liability” statutes which permit the taxing authorities to 
impose personal liability on owners and officers, in certain 
circumstances, for certain unpaid taxes (varying by jurisdic-
tion). When officer liability statutes are discussed, the “Trust 
Fund Taxes”1 imposed by the Service are usually the main 
focus.  This is primarily because most state taxing authori-
ties have substantially similar standards for officer liability 
as compared to the Service’s Trust Fund Taxes, making a dis-
cussion of both somewhat repetitive.  However, Michigan’s 
statute is an outlier with respect to many state officer liability 
statutes in that it differs markedly from the Service’s regime.    

Federal law requires employers to withhold Federal Insur-
ance Contributions Act (FICA) tax and income taxes from 
their employees’ wages.2  If an employer fails to withhold or 
pay such Trust Fund Taxes to the Service, it is liable for the 
unpaid taxes.3  If the Service determines that collection from 
the employer would be futile, then it may pursue collection 
from owners, officers or employees who are considered “re-
sponsible persons,” but the failure to pay the Service must be 
willful for such liability to attach.4

The rationale behind imposing personal liability for unpaid 
Trust Fund Taxes is that the employer has a fiduciary duty 
to pay those funds over to the Service on behalf of its em-
ployees.  The withheld funds do not belong to the employer; 
rather, they are held in trust by the employer.  Thus, it is 
logical to hold as liable the individual(s) serving as fiducia-
ries with such funds if they convert such funds to another 
use. The standard used by the Service appropriately requires 
a “responsible party” to demonstrate willfulness (i.e., an af-
firmative act of wrongdoing for the nonpayment of taxes).  

Most states have adopted their own officer liability statutes 
which are substantially similar to the Service in that they only 
apply to withheld taxes for which there is a fiduciary duty 
breach.  However, Michigan’s standard of imposing officer li-
ability goes dramatically beyond the reasonable limits applied 
by the Service.  The Michigan officer liability statute is codi-

fied in MCL 205.27a(5), which provides in pertinent part:

If a corporation, limited liability company, limited 
liability partnership, partnership, or limited part-
nership liable for taxes administered under this act 
fails for any reason to file the required returns or 
to pay the tax due, any of its officers, members, 
managers, or partners who the [Department of 
Treasury] determines, based on either an audit or 
an investigation, have control or supervision of, or 
responsibility for, making the returns or payments 
is personally liable for the failure.5 

Michigan’s statute differs from the Service and most other 
states with respect to standards of officer liability in two ma-
jor respects.  First, the Michigan statute covers a broad range 
of taxes: it applies not only to income tax withholding, but 
also to all other taxes administered under the Michigan Rev-
enue Act6, including but not limited to real estate transfer 
tax7, sales  and use taxes8, the former Michigan Business Tax9 
and Single Business Tax10, and the new Corporate Income 
Tax.11  Second, Michigan’s statute does not incorporate a 
willfulness requirement; thus, the state imposes strict liabil-
ity, and the reason for the nonpayment of taxes is irrelevant 
in determining whether an officer or owner is personally li-
able for unpaid company taxes. Michigan’s imposition of of-
ficer liability for payroll withholding and for sales taxes can 
be justified based on the Service’s rationale for Trust Fund 
Taxes because businesses hold those funds in trust to be paid 
over to the Michigan Department of Treasury.  However, 
Michigan also imposes officer liability on taxes that are not 
similarly held in trust, and thus the rationale of a “fiduciary 
duty” breach does not apply.  Furthermore, it is unreason-
able to not require even the slightest level of bad faith or 
wrongdoing in order to hold an officer personally liable for 
the unpaid taxes.  Based on the strict liability statute, even 
an inadvertent failure or an honest inability to pay can result 
in officer liability.

mIchIgAn’s stAndArds for lIAbIlIty

In order to hold an individual liable for a company’s tax li-
ability, Treasury must first show that the person is an officer, 
member, manager or partner during the periods in question 
and that the taxes were not paid.  Treasury typically satisfies 

By Jason M. Fisher and Michael K. Hauser
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this initial burden rather easily, usually by producing docu-
ments which were previously filed with the State of Michi-
gan.  If it is shown that the person in question was not an 
officer, member, manager, or partner during the time the 
relevant tax liability arose or remained unpaid, then that per-
son cannot be personally liable.  For example, if the person 
was previously an officer of the company and either resigned 
from such position or otherwise ceased being an officer pri-
or to the tax period at issue, then liability cannot attach.12  
However, if a person becomes an officer after taxes are first 
incurred, but those taxes remain unpaid while that person is 
an officer, personal liability may attach.13 

Furthermore, mere proof that an individual was an officer, 
member, manager or partner of a company is not sufficient 
to demonstrate responsibility for officer liability.14  Personal 
liability will not attach to individuals who simply have sig-
nificant involvement in the financial affairs of a company; 
rather, their involvement must be tax specific.15  Liability will 
arise only if the individual has control over, supervises, or is 
charged with the responsibility for making the corporation’s 
returns and payments of taxes to Michigan.16  

Treasury has determined that an individual’s signature, in his 
own handwriting or affixed by another person with authori-
zation, on any of the following documents will assist it in the 
determination that officer liability applies: (1) application 
for registration for taxes; (2) returns filed by the company 
during the period noted on the proposed assessment; (3) 
Michigan annual reports which include the period assessed; 
(4) audit or collection reports that identify an individual of-
ficer as responsible for payment and reporting of taxes; (5) 
correspondence from the taxpayer that identifies an officer as 
responsible for payment or reporting of taxes; (6) collector 
reports establishing regular contact with an officer regard-
ing unpaid taxes; (7) sales, use and withholding returns that 
identify officers; (8) payment plan agreements signed by of-
ficers; (9) checks in payment of taxes signed by an officer, or 
subpoenaed bank signature cards for the periods in question; 
and (10) any other documents that would tend to prove or 
disprove officer liability.17  

In addition, the Michigan Court of Appeals and the Michi-
gan Tax Tribunal have accorded weight to a variety of factors 
when determining officer liability under the statute.  These 
factors, usually discussed in combination, include: (1) the 
designation of the officer on an application for sales, use and 
withholding tax registration as one in control of or charged 
with the responsibility of preparing the relevant state tax 
returns; (2) the authority of the officer to sign company 
checks; (3) the officer’s awareness of the financial condition 
of the company; (4) the degree of participation the officer 
had in active management of the company; (5) the appear-
ance of the officer’s signature on relevant tax returns; and the 

officer’s authority to direct payment of taxes.18  

An officer’s signature on tax returns or on checks in payment 
of taxes is prima facie evidence that the signing officer was 
responsible for making tax returns or paying the taxes, mean-
ing that once Treasury produces evidence of the officer’s sig-
nature on a tax return or check in payment of taxes for the 
tax period at issue, it has met its evidentiary burden and it 
is presumed that the officer was responsible for making the 
returns or paying the taxes.19  Once the presumption arises, 
the officer must then rebut the presumption by presenting 
sufficient credible evidence that he or she had no control, 
supervision, or was not actually responsible for making the 
corporation’s returns or tax payments.  

An officer can be held liable even if he has only supervisory 
authority over filing and remitting a company’s tax returns.20  
The fact that other persons may also have been in charge 
of making the return or paying the tax is no defense to the 
petitioner’s liability.21  Furthermore, an officer cannot escape 
personal liability by choosing to delegate responsibility to 
an employee who was not an officer, member, manager, or 
partner.22

successful defenses from cAse lAw

 
In several cases, individuals have successfully rebutted the 
presumption of liability and absolved themselves from per-
sonal liability.  As discussed in more detail below, the most 
common scenarios where an officer has rebutted the pre-
sumption of corporate officer liability include: (a) merely 
having the appointed title of an officer but having no corre-
sponding duties of an officer, (b) being an officer, but having 
no control over or responsibility for making the company’s 
returns or paying the taxes, or (c) being an officer, and hav-
ing tax-specific responsibilities, but having no control over 
the actual payment of the taxes.  Typically, in these cases, the 
officer is actually a non-controlling officer and had only ad-
ministrative responsibilities rather than actual management 
responsibilities, while someone other than the petitioner (of-
ten a controlling majority owner) exercised complete control 
and discretion over the company’s operations, finances and 
payment of taxes.  

For example, in Rogers, the petitioner was appointed as 
“Treasurer” of the company during the tax periods at is-
sue.23  As Treasurer, the petitioner had knowledge of the 
financial condition of the company, filled out tax returns, 
and signed the returns (and other documents) for ultimate 
approval, or disapproval, by the company’s president.  She 
had no discretionary authority, no stock ownership and no 
salary incentive plan.  The evidence she presented was clear 
that her promotion to “Treasurer” did not come with any 
greater responsibilities than she had previously as a book-
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keeper.  The company’s president ran and controlled every-
thing concerning the company, and made all corporate deci-
sions.  While she filled in and signed tax returns, she did so at 
the direction of the company’s president.  When she would 
sign a return, she would place the returns on the president’s 
desk for his ultimate review and filing.  She did not even 
know whether the president changed the numbers on returns 
or even filed them.  Although she had check signing ability, 
the president controlled corporate funds tightly, and only he 
determined what or who would be paid, including the State 
of Michigan.  The Tax Tribunal held that she did not have 
the required “control” or “supervision,” and she did not have 
the requisite “responsibility” for making the company’s tax 
returns or payments.  Responsibility for making a return will 
be found if he or she is charged with everything leading up 
to actual filing, and is tantamount to having the capacity to 
be answerable for the obligation embodied therein.  Such 
authority rested solely with the company’s president.

There are several cases where an officer actually had and exer-
cised the responsibilities of an officer, and signed tax returns 
for the underlying taxes due, but was absolved of personal li-
ability.  In such cases, the officer presented credible evidence 
that he or she did not have the requisite control over or the 
authority to pay the taxes due.  

In Bedikian24, the petitioner was a Certified Public Accoun-
tant (CPA) and the company’s corporate controller.  When 
he was appointed “Secretary,” his duties for the company 
did not increase.  His responsibilities included reviewing tax 
returns, but he did not prepare them.  Rather, one of his 
subordinates prepared the returns for his review.  Further, 
all company checks were required to be signed by two other 
corporate officers (not him).  Thus, he had no control, no au-
thority to write checks, and no ability to pay the taxes.  Three 
other employees testified that someone other than him was 
in control of the company.  Even though he dealt with the 
company’s creditors, including Treasury, he had no control 
over which creditors got paid.  At all times, the company’s 
majority owner exercised absolute authority and unfettered 
control over daily operations.  Therefore, the Tribunal held 
that he could not be a responsible corporate officer as he 
did not have the requisite tax-specific involvement with the 
company.

In Goren25, the petitioner was a minority owner, officer and 
director of a law firm.  He signed numerous tax returns and 
checks in payment of taxes, but did so at the request of the 
office manager, mostly when the majority owner was not 

available to sign.  The majority owner directed the office 
manager to deal with tax matters and payroll, which includ-
ed preparing the returns and checks for the majority officer’s 
signature.  The firm’s majority owner exercised total control 
over the business and financial operations of the firm and 
the petitioner had no control or supervision over tax mat-
ters.  Several employees of the firm corroborated his position 
that he did not have control or supervision of, or responsibil-
ity over making the corporation’s tax returns or paying the 
taxes.  Such tax-specific responsibilities were only held by 
the majority owner.  The court held that the petitioner was 
not liable.

In Allen26, the petitioner signed, or his signature stamp was 
used upon, some company tax returns.  He also signed, and 
was listed as “President”, “Secretary”, and/or “Treasurer” on 
other corporate documents, including other tax returns and 
annual reports for the periods at issue.  The returns were 
prepared by a CPA firm and presented to the petitioner to 
sign in the owner’s absence.  The office manager was charged 
with the duty of paying the taxes.  Everyone at the corpora-
tion reported to the owner, who exercised total control.  The 
petitioner was actually a salesman; he did not have any duties 
of an officer and had no independent authority or respon-
sibility.  The Tribunal held that his responsibilities did not 
rise to the level of an actual officer, nor did they rise to the 
tax-specific level to warrant holding him personally liable for 
unpaid taxes.

Most of the Michigan cases where an officer was absolved 
from personal liability share a common theme: someone 
other than the alleged officer controlled the company.   In 
some cases, the petitioner was an officer only in title and had 
no corresponding duties in management of the company’s 
operations, but nonetheless signed tax returns and other doc-
umentation at the direction of the person in control.  Other 
petitioners were owners and officers of a company who ab-
solved themselves from liability by demonstrating that their 
responsibilities were limited to non-tax matters, such as sales, 
and someone other than the petitioner was responsible for 
paying the company’s taxes.  Still other petitioners were able 
to prove that even though they had tax related responsibili-
ties, such as preparing and signing tax returns, they had no 
authority over the company purse to be able to pay the taxes.  

At right is a brief table summarizing the Michigan cases 
where an officer, member, manager, or partner was absolved 
of personal liability for business entity taxes.
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Case
Name

MTT Dkt or 
Cite

Year Was Officer 
an Owner?

An
Officer?

Officer
Duties?

Signed a 
Return?

Description of Facts Applicable to Case

1 Allen 249514 2000 ? Y N Y
Officer in title only.  Had no knowledge of company's finanical condition, was not charged with  responsibility of making returns or payments 
(done by CPA and office manager)

2 Bickler 180 MI-App.205 1989 ? Y Did not receive proper notice at last known address.  Denied due process.

3 Rogers 254920 2001 N Y N Y

Was "pawn" -- no more than a bookkeeper. Her "title" was Treasurer.  She filed & signed tax returns at direction of the President.  Petitioner had 
check signing ability but Pres kept control over all finances.

4 Bedikian 104045 1991 N Y Y N

Was a CPA and the corporate controller.  Was appointed as Secretary but had no increased duties.  Had responsibility of reviewing tax returns, 
but did not prepare them.  Petitioner had no control and no authority to write checks.  Dealt with creditors, including the Treasury, but had no 
control over who got paid.  IRS also pursued him as a "responsible party" for corporate officer liability, but closed the case and did not hold him 
liable.  Majority owner of company possessed and exercised absolute authority and unfettered control over the daily operations of the company.
Held: could not be a responsible corporate officer because of his lack of check-signing authority. 

5 Vallone 385120 2011 (formerly) Y Y N
Was officer and handled corporate finances with assistance from others, but had no signatures on tax returns, negotiable instrument to pay taxes, 
or any tax related responsibilities.  Did not have access to corporate funds other than those made available for specifically authorized payments.

6 Regester 379034 2011 ? Y N Y/N

Not in position of authority to make applicable tax returns or payments.  Was Vice President of a parent entity which had five wholly-owned
subsidiary LLCs.  Petitioner never had any involvement with the subsidiaries.  Owner used Petitioner's rubber stamp signature on tax returns and 
checks in payment of taxes without Petitioner's authorization.

7 Oleski 379020 2011 Y (50%) Y N N

Was officer but his job was sales and he spent most of time outside of office, while other shareholder was responsible for daily operations. Tax 
returns were signed by CPA firm, not officers.  Petitioner never signed any returns or checks in payment of taxes.

8 Penner 358583 2010 Y (10%) Y VP Y

Was Vice President, purportedly signed various tax-related documents and checks.  Yet, signatures on returns were not his nor was signature 
authorized. Had no tax related responsibilities.  Although he signed checks in payment of taxes, Owner did not release or submit them.  Checks 
that he did sign were from periods prior to tax periods at issue.  Signing checks was his administrative duty, release of the check and 
responsibility for filing related return was outside of his control.  Filing returns and payment was sole responsibility of owner.

9 Absher 329021 2009 ? Y CFO Y

Tiered Structure: Petitioner was CFO of Corp1.  Corp2 had tax liabilities.  Corp 1 and Corp2 had common owners.  He had no check signing 
authority, only administrative and ministerial activities.  He was not an officer with tax responsibilities.  Performed internal accounting functions. 
He also signed and prepared returns, but only the company owner had responsibility to make and file tax returns.  Played no role in management -
prepared checks, but didn't sign them.

10 Quinn 322718 2009 ? Y Y

Vice President of Finance.  Signed tax returns and other tax-related documents (SBT returns, sales tax coupons, annual corporate filings, annual 
reports, and correspondence with Treasury).  No liability because he had no check signing authority responsibility for making payments

11 English 278811 2002 ? Y Y
Was President -- signed tax returns and checks in payment of taxes, but had no tax related responsibilities.  Signed at direction of CPA.  Also, 
during time at issue, Petitioner had no authority over the corporation.

12 Schmidt 274465 2002 ? Y
Other responsible party took over business in 7/99.  Petitioner signed SBT tax returns for 1997 in 1999, at direction of accountant but didn't sign 
any tax returns for period at issue.  No control over business during period at issue

13 Kolender 307832 2006 formerly N Was 51% owner but sold 100% of his interest in the corporation and ceased to be an officer of the corporation prior to the period at issue. 

14 Hance 359040 2012 N Y N Y

Signed return/negotiable instrument for payment of taxes. Not owner, and had no officer responsibilities.  Job was as a salesman, his "officer" job 
was only titular.

15 Hickey 320519 2009 N Y Y

Vice President and signed documents, tax returns, and checks for year at issue.  Returns were prepared by accountant in New York, and he had no
accounting or bookkeeping responsibilities.  He was the only officer available to sign.

16 Goren 273508 2004 Y (10%) Y

Signed tax returns & negotiable instruments for payment of taxes at request of officer manager.  Majority owner (80%) exercised total control 
over the business and financial operations of the firm.  Majority Owner directed office manager to deal with tax matters & payroll.  Petitioner had 
no control or supervisory authority over tax matters. Was officer in name only.

17 Cracchiolo 208042 1999 ? ?

Did not participate in operation of the corporation in any way, had difficulty with English.  Signatures procured by fraud from petitioner's 
nephew, who used his signature stamp.  Petitioner made it known he did not want to be involved in corporation and had no idea what he was 
signing.

18 Hoagland 376462 2011 ? ?

Was once an officer but formally resigned from her roles as Secretary, Treasurer, and as a member of the Board of Directors prior to the tax 
periods at issue.  Held herself out as Vice President during  tax periods at issue, but had no tax-related responsibilities.

TABLE OF SUCCESSFUL CASES DEFENDING AGAINST CORPORATE OFFICER LIABILITY IN MICHIGAN COURTS
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sIgnIfIcAnt technIcAl Issues

No Mechanism for Sharing or Allocating Liability

Michigan’s officer liability statute also differs from the Ser-
vice’s regime on “Trust Fund Taxes” in another major re-
spect.  When the Service makes parallel assessments against 
more than one responsible party, each person who pays is 
entitled to recover from the other responsible parties in 
an amount equal to the excess of the amount paid by one 
person over such person’s “proportionate share.”  In other 
words, a responsible person has a right of contribution from 
other responsible persons.27  The Michigan statute, however, 
does not provide a similar mechanism to allow an individual 
to seek contribution from other responsible persons.  Thus, 
where there are multiple responsible parties in Michigan, one 
individual may be required to pay the entire debt without 
any right of contribution from the other responsible parties.

Challenging Underlying Liability

Once an assessment for unpaid Michigan taxes becomes fi-
nal against a company, and then the company fails to pay 
the liability, it is only after that when Treasury will pursue 
collection from alleged corporate officers. In Livingstone, the 
Supreme Court of Michigan held that providing notice to 
the corporation is considered a provision of notice to its of-
ficers.28  Thus, where a company was on notice of the unpaid 
liability, the officer should have caused the company to object 
to it, and therefore the officer cannot make a collateral attack 
against the company’s debt by challenging it at the individual 
level. That rationale may have been legitimate in the facts of 
Livingstone. However, we find it questionable whether that 
rationale can be upheld, on due process grounds, against of-
ficers who are not even aware of the company’s unpaid tax 
liability until after it is too late for the company to challenge 
the liability.  Some officers who could have liability for a 
prior period under examination may not be in a position to 
cause the company to object to, or may not have any knowl-
edge of, the underlying assessment at the time the company 
received notice of it.   

Parent/Affiliated Companies

It is not entirely clear whether an individual who holds a 
position with a parent entity or affiliated management com-
pany can be held liable for the unpaid taxes of a subsidiary 
entity or controlled affiliate.  However, there is some case 
law which suggests that where an individual is an officer of a 
parent company but has no tax-specific responsibilities with 
a subsidiary or controlled affiliate, that officer is not liable 
for the unpaid tax liabilities of the subsidiary or controlled 
affiliate.29  

Dischargeability in Bankruptcy

Another technical point related to the statute is the issue of 
whether or not a corporate officer who is liable for a com-
pany tax debt could at least file for personal bankruptcy as 
a method to absolve himself of the debt. Although there is 
some case law on each side of this issue, it is notable (and 
very unfortunate) that two recent cases have recently found 
that liabilities under MCL 205.27a(5) are not dischargeable 
in bankruptcy.30

suggested Amendments to mcl 205.27A(5)

To illustrate what we believe is the gross unfairness inher-
ent in the Michigan corporate officer liability regime, please 
consider the following two examples.

# 1 – In 1995, ABC, LLC, a small equipment manufacturer, 
was formed. It was funded with $5 million that was needed 
to purchase equipment. ABC was owned 45% by Annie (an 
investor), 45% by Betty (an investor) and 10% by Carla (the 
manager, who handled all company operations and had tax-
specific responsibilities). By the beginning of 2009, ABC’s 
basis in its property was reduced to zero due to depreciation. 
Due to the economic downturn, ABC’s assets were liquidat-
ed for $2 million (triggering recapture income), but ABC 
had no cash remaining because all of its assets were seized 
by secured creditors. ABC’s $2 million in taxable income as 
an entity triggered Michigan Business Tax of approximately 
$140,000. ABC has no assets remaining at that point to pay 
the State. Carla, as manager, even though only a 10% owner, 
is personally liable for the $140,000 of taxes owed by ABC 
under Michigan’s strict liability statute, and she has no re-
course against Annie or Betty.

# 2 – Home-Co. is a home-building corporation owned by 
an investor in Las Vegas. He hires Steve to handle all daily 
operations for the company for a flat salary of $150,000 
per year, while the owner is entirely passive. Steve signs all 
documents for real estate conveyances, all tax returns and 
all checks. When Steve takes over, his predecessor tells him 
that company policy is to only pay transfer tax on the sale 
of empty lots, rather than the sale of the home built on the 
property, based on how the transactions are structured. Ten 
years later, case law has emerged which demonstrates that 
the transaction structure used (although common) is an in-
valid attempt to avoid transfer taxes on the newly built home 
value, and Home-Co is found to owe $2 million in back-due 
transfer taxes. The investor decides to simply terminate com-
pany operations. Steve is personally liable for the entire $2 
million under Michigan statute, even though he (1) had no 
awareness or intent of any wrongdoing and (2) derived zero 
personal benefit from the transfer tax method used (as he is 
just paid a flat salary). 
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To correct the many situations such as these, which are quite 
prevalent in one form or another, we believe that the follow-
ing changes should be made to the statute, to prevent unfair 
impositions of tax on innocent parties and to prevent deter-
ring businesses and officers from doing business in Michigan:

1. To impose liability on an officer or owner for a 
company’s entire balance of unpaid taxes, the De-
partment should be required to demonstrate that 
the officer acted in bad faith or wilfullness (i.e., an 
affirmative act of wrongdoing for the nonpayment 
of taxes) in the performance of his or her duties; 
and

2. If the Department fails to demonstrate bad faith or 
wilfullness, the liability imposed must not exceed 
the actual distributions or other payments which 
the officer or owner received as a proximate result 
of the failure to pay taxes.

Thus, if the officer wrongfully fails to pay taxes, or makes an 
honest failure to pay taxes and instead pockets the money, 
the officer is liable – but strict liability would be abolished.
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Many tax researchers do not consider the Internet to 
be an important tax research resource as compared to 
the tax databases maintained by LexisNexis, CCH, 
RIA, BNA, and Westlaw. The common belief is that 
tax data and updates in the law are available only 
through pay sites.  As will be seen, there is much 
useful tax information that is either not available 
through these tax databases or which is not eas-
ily found on the Internet.  The Tax Research Portal 
(the “Tax Portal”) is a new internet-based resource 
to supplement existing tax research methods.  The 
purpose of this article is to introduce this valuable 
new resource, which is largely available free of charge 
to tax researchers and other users.

the ImportAnce of the tAx portAl

The Tax Portal’s primary function is to provide easier 
access to tax information which is available on the In-
ternet, but which is not always easily found.  Essen-
tially, the Tax Portal is a collection of approximately 
600 publicly-available Internet links, organized by 
simple categories and buttons in a way that users will 
find particularly user-friendly.  Access to the Tax Por-
tal may be gained by going to http://researchguides.
walshcollege.edu/taxresources.1  In short, the Tax 
Portal has been organized to facilitate tax research 
by providing the user quick access to numerous sites 
without having to rely on conventional search en-
gines.  It is not, however, intended to replace con-
ventional tax databases, although it can function in 
that capacity for persons who do not have access to 
the usual subscription tax databases. Thus, for Tax 
Portal users the need to “surf the net” looking for tax 
information is greatly reduced.

content of the tAx portAl

Although the Internet is an enormous information 
network with many news sites and blogs dedicated 
to various topics, these news sites and blogs are not 
always well-known to researchers.  An important 
feature of the Tax Portal is its use of links to public 
tax information made available by state and federal 
governments, as well as by the United State’s territo-

ries and possessions.  Websites to these sources are 
organized in the Tax Portal as separate sub-pages for 
(1) Judicial Resources, (2) Congressional Sources, (3) 
IRS, Treasury, and Department of Justice Sources, (4) 
Other Federal Agencies, (5) Possessions, Treaties, and 
Select Foreign Nations, (6) State Agencies (other than 
Michigan) Sources, and (7) State of Michigan Sources.

Under the Judicial Resources category, the official 
websites for the United States Supreme Court, every 
United States Circuit Court of Appeals, the United 
States Tax Court, the United States Court of Fed-
eral Claims, and the United States District Courts 
in Michigan are directly accessible from the Tax Por-
tal. Websites for the Michigan Supreme Court, the 
Michigan Court of Appeals, and the Michigan Tax 
Tribunal may be found under the Michigan Resources 
sub-page.

The Tax Portal has direct links to the IRS National 
Office Phone Directory, the Department of Treasury’s 
Tax Policy Document Library, the Department of Jus-
tice Criminal Tax Manual (forewarned is forearmed), 
the U.S. Attorney Tax Manual, and the Department 
of Justice Tax Division Tax Settlement Reference 
Manual, all of which are accessible under the IRS, 
Treasury, and Department of Justice Sources sub-page.  
And, under Other Federal Agencies, there are a num-
ber of links to non-tax agencies, including, the De-
partment of Labor, the Office of Audits, the Office of 
Management and Budget, the Social Security Admin-
istration, the Government Accounting Office, and the 
Pension Benefit Guarantee Corporation.

Because a link to a government general homepage 
still requires a user to navigate within that specific 
website, many governmental sub-pages of the Tax 
Portal contain sub-links to specific information that 
a researcher may be interested in viewing.  For ex-
ample, the IRS, Treasury, and Department of Justice 
Sources sub-page includes direct links to the IRS 
Manual, IRS Actuarial Tables, the complete list of 
all qualified 501(c)(3) organizations, all IRS forms 
and instructions (back to the beginning of time), the 
IRS National Phone Directory, and Treasury Circu-
lar 230.  While all such information is available on 
the IRS website (the familiar www.IRS.gov), the Tax 
Portal’s organization of such information reduces the 
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amount of time and work needed to find many such com-
monly sought items.  Furthermore, as the authors reside in 
Michigan, users can be linked to every taxing jurisdiction 
within the State of Michigan, including the Michigan De-
partment of Treasury, the offices of the various county trea-
surers, and the offices of the various municipal treasurers for 
cities that impose an income tax.

The Tax Portal also has several links to various free tax 
websites and blogs, organized by topic, that provides help-
ful information for visitors.  For example, Tax Journals and 
Archives will link researchers to a number of academic tax 
journals, Estate Planning Blogs is a link to various estate plan-
ning websites, and Tax Blogs and Newsletters contains about 
50 tax-related websites.  Although most tax blogs and news 
sites do not carry the same credibility as the mainstream 
pay services, often they do provide ample coverage of issues 
and worthwhile commentary and bring a bigger audience to 
these writers whose opinions are generally not otherwise ac-
cessible directly from the pay sites. 

Researchers interested in general legal issues, but without ac-
cess to LexisNexis or Westlaw, can access the free legal data-
bases at findlaw.com, Cornell Law School, and selected law 
reviews. These searchable sites allow users to locate, without 
charge, state and federal statutory, regulatory, and case law, 
as well as academic legal articles.

how to use the tAx portAl

Using the Tax Portal is essentially a four-step process. The 
first step is to enter the Tax Portal itself at the link given 
above. This will bring the user to the homepage of the Tax 
Portal which contains a list of the twenty-four main pages of 
the Tax Portal.  Each item on the list is itself a live hyperlink 
to a subsequent sub-page which in turn contains hyperlinks 
to the various internet websites collected under that particu-
lar sub-page (or category). Thus, the second step is to select 
a sub-page from the homepage list and go to that sub-page. 
The third step is to select, on the sub-page, whatever inter-
net website the user chooses, and finally, step four, is to find 
whatever information on that internet website the user is 
seeking.  For the convenience of users each sub-page has but-
tons at the top of it which are links to the twenty-four main 
pages listed on the homepage, so that the user does not have 
to return to the homepage when going from one main page 
or sub-page to a different main page.

To illustrate the process, suppose a researcher wished to view 
the Bluebook for the Tax Reform Act of 1986. This docu-
ment may be found in just a few seconds as follows:

1. Go to the Tax Portal Homepage.

2. Click on “Congressional Sources”.

3. Choose “Joint Committee on Taxation” from the 
following list of options:
a.   Thomas (Library of Congress) (many types of 

Congressional sources)

b.   House Committee on Ways and Means

c.   Senate Committee on Finance

d.   Joint Committee on Taxation

e.  Joint Committee on Taxation List of Expiring 
Tax Provision 2011-2022

f.    Joint Economic Committee

g.   Congressional Record (1984-present)

h.   Congressional Budget Office. 

4.  Select the “Publications” button (at the top).

5.  Select “Bluebooks” (on the right).

6.  Select “JCS-10-87” (General Explanation of the 
Tax Reform Act of 1986).

conclusIon

The Tax Portal will continue to grow and expand with new 
links added as they are discovered. The authors regularly add 
new links2 and periodically check for broken links and web-
sites which no longer exist or have moved.  For the conve-
nience of users, the Tax Portal has sub-pages entitled Recent 
Tax and Tax-Related Statutes, Recent Tax Cases, and Recent 
Additions to the Site.  We anticipate that in the near future the 
Tax Portal will add links to the country’s major municipal tax 
authorities.  We also anticipate searching worldwide for even 
more countries with English language tax websites.3
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endnotes

1 For the convenience of the authors’ students, we have cre-
ated, on the Tax Portal, a restricted page containing the 
subscription tax databases that are available only to our 
students and co-faculty.  The Tax Portal does not solicit, 
nor accept, advertising, so users may rest assured that the 
site will not become cluttered with distracting and un-
wanted materials.  Likewise, the Tax Portal will not itself 
be a source of unsolicited messages or cookies, although 
obviously users should use appropriate caution when 
reaching publicly-available underlying websites.

2 The authors would like to thank Kim Reeves, a dedicated 
librarian, who regularly does the mechanical postings to 
the Tax Portal.

3 The authors invite readers and users to notify them of any 
websites they would like added to the Tax Portal or of any 
websites which are broken or inoperable.  Professor Solo-
mon may be reached at msolomon@walshcollege.edu and 
Professor Hoops at dhoops@walshcollege.edu.
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IntroductIon

“The Appeals mission is to resolve tax controversies, 
without litigation, on a basis which is fair and im-
partial to both the Government and the taxpayer in a 
manner that will enhance voluntary compliance and 
public confidence in the integrity and efficiency of 
the Service.”1  To achieve this goal, Appeals acts as an 
informal administrative forum independent of the 
other functions of the Internal Revenue Service (“the 
Service”).  Very crucial to its mission is the ability 
to remain truly independent from those other func-
tions.  Because of the structure of the Service and 
its internal procedures, there must be clear rules in 
place to keep other functions from intruding on or 
influencing Appeals’ decision making.

Section 1001(a) of the Internal Revenue Service 
Restructuring and Reform Act of 1998 (“RRA”)2 
charged the Commissioner of Internal Revenue with 
developing and implementing a plan to reorganize 
the Service.3  Part of this plan included ensuring 
“an independent appeals function within the Inter-
nal Revenue Service, including the prohibition of 
ex parte communications between Appeals Officers 
and other Internal Revenue Service employees to the 
extent that such communications appear to compro-
mise the independence of the Appeals Officers.”4  

The Department of the Treasury and the Service has 
since issued guidance on the matter.  It first respond-
ed to the directive of the RRA in Rev. Proc. 2000-
43.  This revenue procedure outlined ways in which 
Appeals would remain independent, including rules 
regarding ex parte communications between Ap-
peals and other divisions of the Service.  Over the 
years the Service has made some changes to the way 
it conducts business.5  Because of these changes, the 
Service set about to update Rev. Proc. 2000-43, the 
end result of which was the issuance of Rev. Proc. 
2012-18.  This new guidance more clearly outlines 
the way in which ex parte communications may oc-
cur and what remedies are in place to cure a breach 

of the rules.  This paper will provide an overview of 
some of the differences.

notAble dIfferences to the ex pArte rules

Most of the changes to the rules appear to more sol-
idly define the rules already in place that protect the 
independence of Appeals by clearly outlining when 
Appeals may appropriately communicate with other 
functions.  The revenue procedure lists the notable 
differences from the old revenue procedure as: 

•	 Guiding principles have been added to aid in 
understanding the overall approach to applying 
the ex parte communication rules.

•	 Definitions for certain terms have been added 
or clarified.

•	 Transmittals and the permissible content of the 
administrative file have been clarified.

•	 The application of the ex parte communication 
rules to collection due process (CDP) cases, in-
cluding those CDP cases that are remanded by 
the Tax Court, has been addressed.

•	 The discussion of Appeals’ involvement in mul-
tifunctional meetings has been expanded.

•	 The application of the ex parte communication 
rules in the context of alternative dispute resolu-
tion proceedings has been addressed.

•	 The remedies available to taxpayers in the event 
of a breach of the ex parte communication rules 
have been clarified.

•	 A statement that the ex parte communication 
rules do not create substantive rights affecting 
a taxpayer’s liability or the IRS’ ability to de-
termine, assess, or collect that tax liability has 
been added.6

After a thorough review, it is clear that the new 
revenue procedure does not offer any shocking 
changes to how the Service has been operating.  
Most of the changes are meant to clarify confusion 
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with the previous revenue procedure.  However, some of the 
changes also add ways in which Appeals will be acting to 
further the purpose of the RRA since the issuance of Rev. 
Proc. 2000-43.  

Definition of an “Ex Parte Communication”

One such example of a change to further the purpose of the 
RRA is with the definition of “ex parte communication.”  It 
is defined as a “communication that takes place between any 
Appeals employee (e.g., Appeals Officers, Settlement Offi-
cers, Appeals Team Case Leaders, Appeals Tax Computation 
Specialists) and employees of other IRS functions, with-
out the taxpayer/representative being given an opportunity 
to participate in the communication.  The term includes 
all forms of communication, oral or written.”7  Rev. Proc. 
2000-43 defined the term similarly, but not as succinctly.  
An interesting difference in the new revenue procedure is 
the addition of the word “opportunity” in the definition (the 
original definition, in part: “. . . ex parte communications are 
communications that take place between Appeals and anoth-
er Service function without the participation of the taxpayer 
or the taxpayer’s representative . . .”).8  As will be discussed 
in the sections below, this difference plays an important part 
in the new rules.  

From there, as already explained above, the revenue proce-
dure goes on to describe what communications are or are 
not considered ex parte communications, which can depend 
on the function and where in the tax dispute process the 
case is.  For example, in general, a communication between 
Appeals and Chief Counsel in connection with a case dock-
eted in the United States Tax Court is completely permis-
sible under the rules.9  However, for a collection due process 
case, a communication with Chief Counsel regarding such a 
case remanded to Appeals by the Tax Court can discuss the 
reasons the Court remanded and what the Court requires of 
Appeals, but cannot discuss the credibility of the taxpayer or 
the accuracy of the facts presented by the taxpayer.10

Opportunity to Participate

As discussed above, the phrase “opportunity to participate” 
has been added to the general definition of an ex parte 
communication.  Throughout Rev. Proc. 2000-43, there 
were, however, several references to that same phrase being 
applicable to certain communications between Appeals and 
other functions. 
 
In fact, both revenue procedures define that phrase.  In the 
former, an “opportunity to participate” was provided by giv-
ing the taxpayer a reasonable opportunity to attend a meet-
ing or be a participant in a conference call when Appeals 

and an originating function were discussing the strengths or 
weaknesses of issues or positions in the taxpayer’s case.11  This 
was done by notifying the taxpayer of the time of the pro-
posed communication.  If the taxpayer could not participate, 
reasonable accommodations would be made to reschedule, 
but the Service would not delay rescheduling for a protract-
ed period of time, and the facts and circumstances governed 
what constituted a reasonable delay.12  

If the taxpayer could not participate, the consequences were 
unclear.  The subsequent subsection of Rev. Proc. 2000-43 
discussed waiver.  In pertinent part, it stated that if the tax-
payer was given an opportunity to participate, but decides 
that such participation is unnecessary, the prohibition on ex 
parte communications can be waived.13  The subsection after 
waiver added that if the taxpayer declined to participate or 
sought to delay the meeting or conference call, Appeals was 
to proceed and send a letter to the taxpayer documenting the 
reason for proceeding.14  

The new revenue procedure’s definition of “opportunity to 
participate” is a bit more taxpayer friendly.  It is actually quite 
similar in most respects, essentially ironing out any ambigui-
ties in the original, but requires another action of Appeals.  
If a mutually acceptable time to have the communication 
cannot be agreed upon, Appeals “should notify the taxpayer/
representative of the date and time that the discussion or 
meeting will take place.  If the taxpayer/representative does 
not participate in the discussion or meeting, Appeals should 
share with the taxpayer/representative the substance of the 
discussion or meeting, as appropriate, and give the taxpayer/
representative a reasonable period of time within which to 
respond.”15

This provision is important.  Before, it was unclear what the 
consequences of being unable to attend or observe particu-
lar communications between Appeals and another function 
were.  Now it is certain that the taxpayer should be provided 
with the substance of the communication.

Even though this appears very pro-taxpayer, an important 
thing to note in the new revenue procedure, which is clearly 
stated, is that the ex parte communication rules set forth in 
the new revenue procedure do not create substantive rights 
affecting the taxpayer’s tax liability or the Service’s ability 
to determine, assess, or collect that tax liability, including 
statutory interest and any applicable penalties.16  As with the 
former revenue procedure, the latter does little for recourse 
against breaches against the ex parte rules.  However, it does 
provide an administrative remedy to such violations.  
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New Remedy

If an ex parte communication has occurred, in most situ-
ations the violations can be cured by timely notifying the 
taxpayer/representative of the situation, sharing the com-
munication or information in question, and affording the 
taxpayer/representative an opportunity to respond.17  

Appeals must notify the taxpayer/representative of the 
breach and request input on an appropriate remedy from 
them.  After such discussion, Appeals may determine that an 
additional remedy is warranted, including reassigning a case 
to a new Appeals or Settlement Officer that has had no prior 
involvement in the case.18

The caveat to this situation is that the sole discretion in de-
termining any particular administrative remedy still belongs 
to Appeals, with the deciding official for any breach of the ex 
parte communication rules being a second-level manager.19  
While this remedy does provide taxpayers an opportunity to 
request a reassignment to a new Appeals Officer, Appeals still 
maintains a great deal of independence.  It has the ability to 
gauge the seriousness of its own violations and to determine 
appropriate relief.  This internal review process in Appeals 
provides a balance between curing breaches of the ex parte 
communication rules while keeping Appeals truly indepen-
dent from other functions.  It also allows the taxpayer a sec-
ond chance at an untainted review in Appeals, but without 
removing the case from Appeals, thus allowing Appeals to 
likewise enjoy a second chance at its function –  resolving 
disputes without litigation.

conclusIon

The new revenue procedure acts to further the purpose of 
the RRA.  It clarifies the rules by delineating the commu-
nications in which Appeals can engage.  It also adds a new 
administrative remedy to a taxpayer’s arsenal.  All in all, it 
strengthens the necessary independence of Appeals to act 
fairly and unbiased when attempting to settle disputes be-
tween taxpayers and the government.
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