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STATE OF MICHIGAN 

August 6, 2004 

Dear Taxation Section Members: 

PROGRAM FACILITATOR 
JAN M. BAGGETT 

2290 FIRST NATIONAL BUILDING 
660 WOODWARD AVENUE 

DETROIT, Ml 48226-3506 
(313) 465-8212 

JBaggett@honigman.com 

As summer nears an end, so does my tenn as Chairperson of the 
Taxation Section. It has been an enjoyable, stimulating, and rewarding 
experience that has both challenged and enriched me professionally. 
Following the election of officers at the Section's annual meeting Thursday, 
September 9, 2004, at the Skyline Club in Southfield, my fellow officers, 
Eric Nemeth, Chuck Lax, and Aaron Sherbin, and any newly elected 
officer(s) will continue to provide capable continuing leadership for the 
Section. 

As my term ends, so do the terms of two Council members with 
whom I have had the pleasure of working over the past several years. 

Trevor Wetherington has served on Council since 1999, having 
started as the Practice and Procedure committee chair. Trevor handled 
numerous assignments while on Council, including most recently working 
with ICLE to provide speakers for the After-Hours Tax Law Series. Trevor 
was also instrumental in getting the Section's \vebsite off the ground. 

Tony Caputo has also served on Council since 1999. Tony handled 
one ofthe more difficult tasks on Council when he was in charge of the 
Summer Tax Conference for 2003, held at the Double JJ Resort in Rothbury, 
Michigan. He also served as the Business Entities committee chair. 

We will miss these Council members and thank them for the time and 
effort they put into working for the benefit of the Council and the Section. 
We wish them \Veil. 

We also bid farewell to Ed Deron, Ex Officio, Past Chairperson, and 
Council member since 1994. Ed has contributed much to the Council and his 
leadership will be missed. Ed \vill still participate in Council activities 
through his roJe on the Nominating Committee, but it is appropriate to 
recognize his contributions now. 

PAST COUNCIL CHAIRPERSON§ 

JOSEPH A. SONVENTRE 
ALLAN J. CLAYPOOL 
STEPHEN H. CLINK 

JOHN J. COLLINS, JR. 

OSCAR H. FELDMAN 
STEPHEN M. FELDMAN 

EUGENE A. GARGARO, JR. 

CAROL J. KARR 
LOUIS W. KASISCHKE 

JOHN L. KING 
DONALD M. LANSKY 
JEFFREY A. lEVINE 

ARNOLD W. LUNGERSHAUSEN 
JERRY 0. LUPTAK 

JOHN W. McNEIL 
JACK E. MITCHELl 
DENNIS M. MITZEL 

ROBERT B. PIERCE 
6. COURTNEY RANKIN 

JOHN J. RA YMONO, SR. 
DAVID M. ROSENBERGER 

PETERS. SHElDON 
WILLIAM J. SIKKENGA 

!. JOHN SNIDER II 
ROBERT R. STEAD 

LAWRENCE R. VANTIL 
ERIC T. WEISS 

ROGER COOK 
CLIFFORD H. DOMKE 

J. BRUCE OONALOSON 

ERNESTGETZ 
GEORGE W. GREGORY 
JOSEPH D. HAR1WIG 

STEPHEN I. JURMU 

J. LEE MURPHY 
LAWRENCEJ.MURPHY 

REGINALD J. NIZOL 
JAMES H. NOVIS 

ANDREW M. SAVEL 
BENJAMIN 0. SCHWEt<DENER, JR. 

JOHN N. SEAMAN 



Thanks to all of the other Council members and committee chairs who 
made my job much easier because ofthe professionalism they brought to 
doing theirs. Thanks also to the Past Chairpersons who remain active in 
Council activities and to the Taxation Section's program facilitator, Jan 
Baggett, whose help and support has been critical to the Council's success. 

I have greatly enjoyed this past year as Chairperson and will continue 
active involvement with the Section and the Cmmcil as Ex-Officio during 
2004-2005. 

Very truly yours, 

Sheri1l Siebert 
Chairperson 
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Report of the Business 
Entities Committee 
Eric Thomas Carver, Chairperson 
Dykema Gossett PLLC 
400 Renaissance Center 
Detroit, Michigan 48243 
(313) 568-6587 Office 
(313) 568-6735 Fax 
ecarver@ Dykema.com 

Upcoming Activities 
The Business Entities Committee is 
planning a valuation conference for 
the beginning of next year. This con
ference will be held in early February 
and will feature a discussion on 
recent developments involving both 
business and discount valuations. As 
always, I welcome any suggestions for 
topics to be discussed and debated for 
future meetings. 

Report of the Employee 
Benefits Committee 
Warren J. Widmayer, Chairperson 
Ferguson & Widmayer, P.C. 
538 North Division 
Ann Arbor, Michigan 48104 
(734) 662-0222 Office 
(734) 662-8884 Fax 
warren @fw-pc.com 

Upcoming Activities 
The committee will meet Tuesday, 
September 21, 2004 at 3:00 p.m. at 
the Radisson Suite Hotel Farmington 
Hills, 37529 Grand River Ave., 
Farmington Hills MI 48335 
(Telephone: (248) 477-7800). Larry 
Burleson, Group Manager, IRS TE/ 
GE Examination Detroit Office, 
will make a presentation on IRS 
employee benefit plan audit activity. 

On November 18,2004, the 
Committee \Vill meet jointly with the 
Michigan Employee Benefits Council 
\vith Paul Shultz, IRS Director of 
Determinations Program Redesign. 
The meeting will start at 3:00 p.m. 
and will be follmved by an optional 

Michigan Tax Lawyer-Winter 2005 

cocktail hour and dinner. Location to 
be announced. 

Report of the Estates 
and Trusts Committee 
Frederick H. Hoops, Ill, Chairperson 
Clark Hill PLC 
500 Woodward Avenue, Suite 3500 
Detroit, M I 48226-3435 
(313) 965-8323 Office 
(313) 965-9252 Fax 
fhoops@ clarkhill.com 

Upcoming Activities 
The committee will meet Wednesday, 
January 19, 2005 at 4:00 p.m. at the 
Birmingham office of Clark Hill PLC, 
255 South Old Woodward, 3rd Floor, 
Birmingham, Michigan. The speaker 
will be Thomas F. Sweeney, Clark Hill 
PLC and his topic \Vill be the New 
Uniform Principal and Income Act and 
the nev" Section 643(b) Regulations. 

On Wednesday, April 20,2005 at 
4:00 p.m. the Committee will meet at 
the Birmingham office of Clark Hill 
PLC, 255 South Old Woodward, 3rd 
Floor, Birmingham, Michigan. The 
speaker will be Jeff Risius of Stout 
Risius Ross and his topic will be 
Business Valuation Issues for Family 
Limited Partnerships and LLCs. 

Report of the Practice 
and Procedure 
Committee 
James F. Mauro, Chairperson 
Dickinson Wright PLLC 
215 S. Washington Square, Suite 200 
Lansing, M! 48933 
(517) 487-4701 Office 
(517) 487-4700 Fax 
jmauro@ dickinsonwright.com 

Recent Activities 
The Practice and Procedure 
Committee has held three well
attended continuing legal education 
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meetings during 2004. Through the 
generous support of Dickinson Wright 
PLLC, we have been able to utilize its 
video conferencing system, which has 
permitted attendees to participate in 
the meetings at various regional loca
tions in the State (Detroit, Bloomfield 
Hills, Ann Arbor, Lansing and Grand 
Rapids). The attendance at each 
meeting has steadily increased. 

On March 23, 2004, the first meet
ing utilizing the new meeting format 
was held (jointly sponsored with 
the Business Entities Committee), 
with a presentation by District 
Counsel Attorney John Stevens and 
IRS Collection ·Manager Michael 
DesRosiers on the topic of Trust Fund 
Recovery from responsible parties 
under IRC Section 6672. 

On May 5, 2004, the Committee 
held its second meeting in conjunc
tion with the State and Local Tax 
Committee, which consisted of a 
presentation by Assistant Attorney 
General Peggy Housner and Michael 
Reynolds, Director of Collections, 
Michigan Department of Treasury. 
Ms. Housner and Mr. Reynolds pro
vided some practical insight to deal
ing with collections matters and the 
statute of limitations for collection of 
tax debts by the State of Michigan. 

Finally, on August 4, 2004, also in 
conjunction with the State and Local 
Tax Committee, a meeting was held 
on the proposed restructuring of the 
rules of practice and procedure before 
the Michigan Tax Tribunal. In packed 
conference rooms in Lansing, Detroit, 
Bloomfield Hills, Ann Arbor, and 
Grand Rapids, the entire bench of the 
Michigan Tax Tribunal led by Chief 
Judge Jack VanCoevering, and accom
panied by the Tribunal Chief Clerk, 
Peter Kopke, presented the first pub
lic preview of the proposed revisions 
to the rules of practice and procedure 
before the Tribunal. As the attendees 
at the August 4, 2004, meeting were 
able to learn first hand, the proposed 
revisions will be modeled heavily 

~--~-~··~~-~·~············ .. 

after the rules of the United States 
Tax Court, the New Jersey Tax 
Court, and on a more limited basis, 
the rules of the Ohio Tax Court. The 
attendance at the August 4 meeting 
may well have set a new record for 
the number of attendees at such a 
Committee meeting. A great deal of 
the credit for the success of the meet
ings is attributable to the work of 
John Neberle by helping to secure the 
presence of all of the members of the 
Michigan Tax Tribunal. 

It is the Committee's hope that the 
success and level of interest of the 
previous meetings will be continued 
with future meetings. My commit
ment is to help bring together lead
ing practitioners and government 
officials to discuss timely matters of 
interest with Section Members. 

Upcoming Activities 
In light of the Practitioner Forums 
being organized by the Internal 
Revenue Service, we will not be 
having a committee meeting in 
the fourth quarter of 2004. The 
Practitioner Forums are tentatively 
scheduled as follows: 
9/29/2004 American Polish Club, 

Sterling Heights 
9/30/2004 English Hills, 

Grand Rapids 
10/5/2004 Holiday Inn West, 

Lansing 
10/6/2004 Horizon Conf. Center, 

Saginaw 
1017/2004 Holiday Inn West, 

Livonia 
Please feel free to direct questions 

tome. 

Report of the State and 
local Tax Committee 
John M. Neberle, Chairperson 
Raymond & Prokop, P.C. 
26300 Northwestern Highway, 4th Floor 
Southfield, M 1--48086-5058 
(248) 357-3010 

Reports 
from the 
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The attendance 
at the August 
4 meeting may 
well have set a 
new record ... 
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Recent Activities 
On May 5, 2004, the State and Local 
Committee held its first meeting in 
conjunction with the Practice and 
Procedures Committee. Through 
the generous support of Dickinson 
Wright PLLC, and James F. Mauro, 
Chairperson, Practice and Procedure 
Committee we utilized the firms 
video conferencing system. That 
system permitted attendees to par
ticipate at the firm's various regional 
locations within the State (Detroit, 
Bloomfield Hills, Ann Arbor, Lansing 
and Grand Rapids). Assistant 
Attorney General Peggy Housner 
and Michael Reynolds, Director of 
Collections, Michigan Department 
of Treasury provided attendees with 
some practical insight to dealing with 
collections matters and the statute of 
limitations for collection of tax debts 
by the State of Michigan. 

On August 4, 2004, the State and 
Local Tax Committee held its sec
ond joint meeting vvith the Practice 
and Procedure Committee. The 
attendance at the August 4 meeting 
may well have set a new record for 
the number of attendees at such a 
Committee meeting. 

The purpose of the meeting was 
to provide a forum for review of the 
proposed restructuring of the rules 
of practice and procedure before the 
Michigan Tax Tribunal ("MTT"). In 
packed conference rooms in Lansing, 
Detroit, Bloomfield Hills, Ann Arbor, 
and Grand Rapids, the entire bench 
of the MTT led by Chief Judge Jack 
VanCoevering, and accompanied 
by the Tribunal Chief Clerk, Peter 
Kopke, presented the first public pre
view of the proposed revisions to the 
rules of practice and procedure before 
the MTT. The Tribunal participants 
were at the Lansing location. As the 
meeting attendees were able to learn 
firsthand, the proposed revisions to 
the MTT rules of practice and proce
dure will be modeled heavily after the 
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rules of the United States Tax Court, 
the New Jersey Tax Court, and on a 
more limited basis, the rules of Ohio 
Courts. 

Those interested in viewing the 
draft rules and submitting comments 
should visit the \Veb site shown 
herein belo\v, The rules are available 
on the Comment Site. You need to 
select "more" and then "view entire 
administrative rule." From that site 
you will be viewing a word document 
from which you can highlight the 
portion of the rules that you want to 
print, and use yotn· print screen to 
print the "selection." 

I anticipate a follow-up joint 
meeting of the State and Local and 
Practice and Procedure Committees 
in either March or June of 2005 on 
the first ·wednesday of the month 
from 3:30 to 5 PM. The intention 
is to repeat the video conferencing 
format for a review of the MTT draft 
rules. 

Practioners take note, the MTT 
is moving to new offices effective 
August 23, 2004. The offices will be 
in the Ottawa State Office Building, 
611 W. Ottawa Street, and 2nd Floor, 
Lansing, Michigan 48913. 

DIRECTIONS TO NEW LOCATION: 
Exit I-496 at the Pine/Walnut Street 
Exit. Proceed North on Walnut 
Street. Turn left on Ottawa Street. 
The Ottawa Building is located at the 
corner of Ottawa and Pine Streets. 

The Tribunal's telephone numbers 
will also be changing to: Ph (517) 
373-3003 and Fax: (517) 373-1633. 

Please see the MTT web site for 
updated information: http://www. 
michigan.gov/taxtribunal. 

The MTT mailing address contin
ues to be: P.O. Box 30232, Lansing, 
Michigan 48909. 

The next meeting of the State and 
Local Committee will be at the call of 
its Chairperson. Please forward your 
suggestions for meeting topics. 
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MARITAl PROPERTY -WHAT ARE THE 
AlTERNATIVES? 

By: George H. Runstadler 

Traditional concepts of estate plan
ning are in a state of constant evo
lution- more so today than in the 
recent past. \};lhere marital property 
is concerned, many estate planners 
have espoused the division of marital 
property for tax planning and control 
purposes. Many couples resisted this 
recommendation. Today, we have law 
revisions and evolving concepts that 
could require a reassessment of long 
held proposals. This article attempts 
to explore the concepts relating to 
property held by a married couple as 
tenants by the entireties or a sub
stitute thereof. Reviewed will be the 
attributes of tenancy by the entire
ties, the use and function of disclaim
ers, the use of joint trusts by the mar
ried couples to achieve their goals, 
and a rather unique way to fund 
estate trusts. 

I. Tenancy by the Entireties 
Many married couples look upon 
their assets as a form of joint own
ership, or a partnership, in which 
all assets are held for their mutual 
benefit and enjoyment. Michigan has 
long accommodated this view by rec
ognizing the estate of tenancy by the 
entireties. Real property and securi
ties conveyed to a husband and wife 
automatically is held in tenancy by 
the entireties. Doane v. Featherstone's 
Estate (1899) 119 Mich 691, 78 NW 
884, DeYoung v ll1esler (1964), 373 
Mich 499, 130 NW2d 38. The tradi
tional attributes of tenancy by the 
entireties are: 

& The property is held for the 
mutual benefit of both parties. 
MCLS § 557.71, et. seq. 

G The property cannot be alien
ated by one of the tenants dur
ing their joint lives. EADUS v. 

Hunter (1930), 249 Mich 190, 228 
NW 782. 

G The property cannot be attached 
by a creditor of just one of the 
tenants, but may be attached to 
satisfY their joint debts. 

e Upon the death of one tenant, 
the survivor takes the property 
in fee. 

Recently, the asset protection 
aspect of this type of ownership has 
been under attack. The United States 
Supreme court, in United States v 
Craf~, 535 US 27 4 (2002) held that 
the federal government can reach 
the interest in entireties' property 
of a debtor in Michigan to satisfy a 
federal tax debt owed by only one 
of the tenants. The Craft court did 
not determine if a private party 
could reach entireties' property for 
the debt of one of the tenants. In a 
refreshing piece of literary prose, 
the Hon. Richard Alan Enslen, U.S. 
District Court, Southern Division, 
Western District of Michigan, in 
Spears v Boyd, Case No. 1: 04-CV-418, 
313 B.R. 212; 2004 US Dist Lexis, 
16706 (August 19, 2004), reversed a 
Bankruptcy Court decision and sup
ported the traditional asset protective 
aspects of tenancy by the entireties. 
He held that entireties' property is 
exempt from the nongovernmental 
claims of just one of the tenants. The 
Spears court was careful to point out 
that this exemption does not apply to 
the sovereign. It pointed out that "the 
Craft decision ... had nothing to do 
with bankruptcy lm:v - it instead held 
that the sticky fingers of the tax man 
(as an agent of the sovereign) reached 
entireties' property (and specifically 
Michigan entireties property) because 
federal tax law overrode the state's 
exemption." 

The attributes of tenancy by the 
entireties have many perceived 
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advantages beyond merely asset 
protection. The feelings of partner
ship and mutual respect and benefit 
are advanced between the parties. 
Problems of transference at death are 
eliminated. Administration is simpli
fied because assets go into one pot 
from which expenses and transfers 
are made. The problems and book
keeping tasks related to tracing are 
eliminated. Most importantly, per
haps, is the furtherance of the con
cept that this is the way it should be. 

Frustrated 
estate planners 
have long lob
bied their clients 
to eliminate 
tenancy by the 
entireties. If all 
property were 
held as entireties' 
property then 
upon death of 
one it all passed 
to the survivor of 
the husband and 
wife and estate 

Years 

2004 & 2005 

2006 thru 2008 

2009 

2010 

2011 & following 

taxes would be avoided. The marital 
deductions under IRC § 2056 would 
exempt the assets. Howevm; all of 
the assets would be includable in the 
estate of the survivor. Unfortunately, 
only the survivor could utilize the 
unified credit (IRC § 2010), because 
only the survivor would have a tax
able estate. Only one unified credit 
would then be available to the mar
ried couple. The universally accepted 
approach had been to split the assets 
into his and her portions, before or at 
death, so as to fully utilize the uni
fied credit in each estate. This had 
been impossible with property held 
as tenants by the entireties. Thus, 
good tax planning begins to run 
up against traditional and desired 
concepts of how married couples 
held assets. The concept of "ours" is 
replaced with "yours and mine." Also, 
by splitting the entireties' property, 
the asset protection aspects could be 
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lost. Further, a splitting of the assets 
normally requires an administrative 
burden many parties are unwilling 
or unable to assume. The split must 
be monitored and rebalanced from 
time to time to maintain the equality 
desired. 

Through 1997, the unified credit 
exempted assets equal to $600,000 
- the "applicable exclusion amount." 
Under the current schedule, the 
credit and the applicable exclusion 
amount is to be: 

Applicable Applicable 
Exclusion Unified Credit Amount 

$555,800.00 $1,500,000.00 

$780,800.00 $2,000,000.00 

$1,455,800.00 $3,500,000.00 

-0- -0-

$192,800.00 $600,000.00 

As the applicable exclusion 
amount increases, the need to utilize 
two unified credit amounts for a mar
ried couple becomes less of a concern 
to more and more people. If the 
combined estate of the couple were 
less than the applicable exclusion 
amount, then the use of one unified 
credit would eliminate the entire 
estate tax burden. 

There appears to be a general 
consensus regarding the future of 
estate and gift taxes. That is that 
no one believes the present lmv will 
go unchanged in the near future. 
New legislation will happen - that 
is accepted. The direction of the leg
islation is not clear and is subject to 
fierce debate. vVhat is felt is that an 
estate plan must be flexible enough 
to meet these contingencies no mat
ter what the law becomes. 

Another significant tax problem 
1vith holding assets as tenants by 

• 

' • 
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the entireties is that the survivor 
receives a step-up in basis for income 
tax purposes equal to only 50% of the 
asset. That portion of the asset, which 
has not received an increase in basis, 
\Vill be subject to income tax upon 
sale. For example, an entireties asset 
with an adjusted tax basis of $10,000 
and a fair market value of $100.000 
at death will have a tax basis in the 
hands of a surviving entireties ten
ant of $55,000. However, the entire 
$100,000 would be includable in the 
estate of the survivor. I 

II. Disclaimer 
Faced with a loss of one unified credit 
and/or the prospect of receiving a step 
up in basis in an asset of only 50%, 
a surviving joint tenant may wish to 
renounce part or all of the property. 
Michigan provides that a person may 
refuse to accept a broad range of 
property interests and powers over 
property including survivorship inter
ests in entireties property.2 

Federal transfer taxation law is 
not nearly as broad. The first concern 
is IRC § 2514, which provides that a 
waiver or lapse of a power to direct 
property to oneself is a gift from 
the person holding the power to the 
recipients of the property who have 
received it as a result of the waiver 
or lapse. Without more, the lav;r pro
vides that once you have the right to 
receive the property, it is yours for 
transfer tax purposes. 

Several exceptions to this provi
sion are provided, the most relevant 
for our concern is the disclaimer 
exception set out in IRC § 2518. If 
the renunciation or disclaimer is a 
"qualified disclaimer," the property 
is deemed to have been transferred 
directly from the original owner to 
the ultimate recipient. The fact that 
the disclaimant had the right and 
ability to take the property is ignored. 
A "qualified disclaimer" is defined, 
under IRC § 2518(b), as follows: 

a. Refusal to accept property or 

interest is in writing. 
b. Such writing is received by the 

transferor or owner of the proper
ty within nine months of its cre
ation. If disclaimant is under 21, 
the nine months start on the date 
of the disclaimant's 21st birthday. 

c. Disclaimant has accepted no ben
efit from the disclaimed property 
or interest. 

d. The disclaimed property passes 
without direction of the disclaim
ant to the spouse of the owner of 
the property or to someone other 
than the disclaimant. 

The effect of item d is that a 
surviving spouse can disclaim one 
interest in property received from 
a deceased spouse, and still be the 
recipient of another interest in the 
same disclaimed property. For exam
ple, a will could provide that all prop
erty would pass to a trust whereby 
the testator's surviving spouse would 
receive an income interest for life. 
If the surviving spouse disclaimed 
entireties property, under Michigan 
law it would pass through the dece
dent spouse's estate, with the sur
viving spouse receiving a life estate 
under the trust. This life interest 
could be designed so that all or any 
part would be eligible for an election, 
under IRC § 2056(b)(7), ("QTIP") to 
be part of the estate of the decedent 
spouse or the surviving spouse. The 
decedent's Personal Representative 
would make the election. Flexibility 
would be maintained providing 
the surviving spouse had the com
petence, desire and cognizance to 
make the appropriate disclaimer and 
the appropriate election was made 
by the Personal Representative. 
Unfortunately~ there is no guarantee 
that these provisions are present. 

Several problems exist. First, a 
disclaimable interest must either be 
a separate interest in property or an 
undivided interest in property. Reg. 
Section 25.2518-3. A beneficiary of an 
outright interest in property cannot 
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carve out and disclaim just an income 
or remainder interesting that same 
property. To be a separate interest, 
the separate interest must exist in 
the nature of title to the property and 
not created through the disclaimer. 
An undivided interest must be stated 
as a fractional share. The estate plan 
of the decedent therefore must con
template the possibility of a 
disclaimer. 

The second problem relates to 
the question of when the interest of 
the disclaimant began. IRC § 2518 
requires that a \Vritten disclaimer be 
delivered within nine months of its 
creation. When does the interest of 
the surviving entireties tenant com
mence for purposes of the disclaimer 
statute? Is it the date the interest 
was created between the spouses 
or the date of the deceased spouse's 
death? Reg. Sec 25.2518-2 answers 
this, as follows: 

@ Bank, brokerage and mutual 
fund accounts established 
between spouses are treated as 
being created at spouse's death if 
the deceased spouse could have 
taken possession of the entire 
account unilaterally during life. 

e Other entireties assets which 
would require the consent of 
the survivor to be severed are 
deemed to have been created at 
the time the interest between the 
spouses was created. However, 
under IRC § 2040, one-half of 
spousal entireties or jointly held 
property is includable in the 
estate of the first spouse to die 
and thus eligible for a step-up 
in tax basis and excludable from 
estate tax through the marital 
deduction. That half is deemed 
a survivorship interest and is 
disclaim able. 

In an appropriately created estate, 
the surviving entireties tenant could 
disclaim all joint bank and similar 
accounts and one-half of other items 
of entireties property upon death of 

Michigan Tax Lawyer-Winter 2005 

the other spouse, have the property 
pass to a trust wherein the survivor 
retains a life estate and still main
tain the flexibility needed in this area 
of uncertainty. The difficulty is that 
this plan requires careful planning 
and careful execution within nine 
months of death of the first entire
ties tenant. Also, the devolution of the 
assets is left to the sole discretion of 
the surviving entireties tenant whose 
plan may be at variance vvith those of 
the decedent. 

HI. Joint Trusts 
The traditional joint trust is a revo
cable trust in which the grantors 
are man and \Vife. During their joint 
lives, it has these features: The sole 
beneficiaries are the married couple; 
either party may amend or revoke 
the trust without the consent of the 
other; and, if terminated during their 
joint lives, the assets are distributed 
to the parties as tenants in common, 
not as joint tenants or tenants by 
the entireties. If funded during life, 
it would avoid probate with respect 
to the assets in trust. Upon death of 
one, the survivor would obtain the 
benefit of the assets as set forth in 
the trust. 

Historically, the joint trust was 
used in common law property states 
like Michigan for joint estates of 
married couples whose assets that 
would not exceed the applicable 
exclusion amount for unified transfer 
tax purposes. Community property 
states used joint trusts more advan
tageously then common law property 
states so their use was much more 
prevalent there. These joint trusts 
have the comfortable feel of tenants 
by the entireties and if funded could 
avoid the probate boogieman. In its 
traditional form, it had all the inflex
ibility and lack of planning potential 
of holding property as tenants by 
the entireties. Further, it could be 
attacked by the creditors of one of the 
Grantors, at least as to the contribu-
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tion by that grantor. 
Prior to 2001, the use of some 

variations of joint trusts were dis
cussed in the professional journals 
but in this author's view, its use was 
sporadic in taxable common-law prop
erty states. 3 At that time, neither 
the IRS nor the courts had spoken 
definitively on many of the issues 
bothering estate planners. That 
same statement may be made today 
with the following qualification: The 
Internal Revenue Service ("IRS") has 
issued two private letter rulings, one 
in each of 2001 and 2002, regarding 
joint trusts. 

In PLR 2001 01 021, the IRS gave 
its approval to a specific joint trust 
plan that gave the estate planning 
professional all the tax and estate 
planning flexibility he had enjoyed in 
typical two-trust situations. The trust 
characteristics were as follows: 

a. The grantors, trustees and sole 
beneficiaries were a married 
couple. 

b. Each grantor could amend or 
revoke the trust at any time upon 
\vritten notice to the other. Upon 
revocation, during joint lives, the 
assets would be distributed to the 
parties as tenants in common or 
as they shall jointly direct. 

c. Upon death of the first grantor, 
he was given a general testamen
tary power to appoint all or any 
portion of the assets to his estate. 
This would constitute a general 
power of appointment to the 
decedent and require the inclu
sion of all of the trust assets in 
the estate of the deceased spouse. 
The survivor will be deemed 
to have made a completed gift 
to the decedent, subject to the 
marital deduction and thereby 
nontaxable. The trust becomes 
irrevocable at death. 

d. If the decedent failed to exer
cise the testamentary power of 
appointment, the assets v.rould be 
split between typical marital and 

credit shelter trusts. 
The PLR concluded that prior 

to death, no taxable transfer had 
occurred because each retained con
trol over the assets. At death, all 
of the assets in the trust would be 
includable in the estate of the first 
tenant to die under either IRC § 2038 
or IRC § 2041 and be deemed to be 
a nontaxable gift from the survivor 
to the decedent. Most importantly, 
it was held that the assets placed in 
the credit shelter trust would not be 
included in the estate of the survivor 
despite the fact that some of these 
assets may have once belonged to 
the survivor. The PLR implied that 
because the assets were includable 
in the estate of the deceased spouse, 
IRC §§ 2036 and 2078 would not 
apply to the survivor. Full use of the 
applicable exemption amount in both 
spouses' estates was then possible 
and the decedent had some control of 
the eventual devolution of the assets. 

The PLR went on to point out that 
there would be no step up in basis 
on assets contributed to the trust by 
the decedent and placed in the credit 
shelter trust in that IRC § 1014(e) 
would apply to such assets. This was 
the negative to the joint trust pro
posal emphasized by the PLR. 

In PLR 2002 210 051, the same 
type of joint trust as above was pos
tulated with one critical exception: 
instead of a general testamentary 
power of appointment, each party 
was given an inter vivos power of 
appointment. The IRS held to the 
same conclusions it reached in PLR 
2001 01 021.4 

Reliance on PLRs is always dan
gerous. By their terms, they apply 
only to the taxpayer requesting the 
ruling and do not constitute substan
tial authority for a position held by 
others. However, they do reflect cur
rent beliefs of the Internal Revenue 
Service. Although no authority other 
than these PLRs have been issued by 
the Internal Revenue Service, the use 
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of joint trusts among tax and estate 
planning practitioners is becoming 
much more prevalent.5 

Although the Joint trust as 
described resolves a great number of 
issues, several problems remain. If 
the credit shelter is required to pre
serve a portion of the assets to utilize 
the applicable exemption amount in 
the estate of the first to die, we lose 
the step-up in basis for income tax 
purposes. Also, the IRS may reverse 
its holdings in the cited PLRs. These 
techniques have not been tested in 
court. 

IV. Nominee Ownership 
The benefits of a trust for probate 
avoidance generally require the 
assets to be titled to the trust prior to 
the death of the owner. This funding 
of the trust with the current assets 
and future assets of the parties is 
perceived on occasion as a burden. 
Nominee ownership of trust assets 
by the married couple may provide 
a means to simplify this funding 
process. Frederick Keydel, in 1988, 
described a document he termed the 
"magic wand." This "magic wand," 
officially termed a Declaration of 
Trust Ownership (attached as Exhibit 
1), would indicate that the named 
party would be holding the subject 
assets as nominee for the trustee 
of a specific trust. As an example, 
attached are hvo such Declarations, 
one for two-trust situation and one 
for a single joint trust. The applicable 
trust(s) would have to contemplate 
and allow nominee ownership and 
the law would have to permit it. 
Michigan law does permit a trustee 
to hold land or securities in the 
name of a nominee without 
disclosure of the trust instrument. 
MCLS § 700.740(2)(0). 

The Declaration, in its simplest 
form, would state that all property 
held by the signatories are held 
as nominees for the trustee of the 
applicable trust. Disclosure of the 
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nominee status to the public is not 
required. This may provide some 
chilling effect on creditors of one of 
the parties because such a creditor 
may perceive the assets as tenants 
by the entireties' property. Discovery 
pursuant to a judicial proceeding 
would in all likelihood point to the 
existence of the Declaration and the 
underlying trust. Absent that, the 
asset protection aspects of a tenancy 
by the entireties might be retained 
while still providing for the flexibility 
required in today's estate planning 
environment. Other obvious advan
tages can be summed up by pointing 
to its simplicity. The costs and bur
dens of titling assets in the specific 
trust are eliminated. 

One obvious problem with this 
technique is that its use is not gener
ally known and Declarations of Trust 
Ownership may not be accepted by 
some. That is a problem that occurs 
in other areas, such as using Durable 
Powers of Attorney which are sev
eral years old. General usage could 
encourage acceptance in the future. 

V. Conclusion 
With the increase in the applicable 
exclusion amount (e.g., unified credit) 
and the apparent acceptance of the 
joint trust techniques, the recom
mended ownership of marital assets 
is undergoing a significant reap
praisal. Increases in adjusted basis 
of assets to date of death values 
\Vill always be a problem in joint 
trust situations even if effective 
planning reduces estate taxes to a 
minimum. Joint trusts coupled with a 
Declaration of Trust Ownership may 
make effective estate planning invis
ible to the married couple and to the 
general public while retaining some 
of the advantages of tenancy by the 
entireties. 
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Exhibit 1 a 
Declaration by married couple transferring assets into two trusts 

as tenants in common 

DECLARATION OF OWNERSHIP BY TRUSTS AS 
TENANTS IN COMMON 

The undersigned hereby declare that, solely as the trustees of and for the 
benefit of the following trusts: 

John J. Doe Trust, a revocable inter vivos trust existing under a certain 
trust agreement heretofore executed on even date herewith by John J. Doe, as 
settlor, and by John J. doe and JaneS. Doe, as the initial trustees, and JaneS. 
Doe Trust, a revocable inter vivos trust existing under a certain trust agree
ment, heretofore executed on even date herewith by Jane S. Doe, as settlor, 
and by Jane S. Doe and John J. Doe, as the initial trustees, they are, pursuant 
to the provisions of section of each of said trust agreements, holding 
and will hold solely and exclusively for and in behalf of said trust, as tenants 
in common, the John J. Doe Trust having an undivided one-half (1/2) share 
and the Jane S. Doe Trust having an undivided one-half (1/2) share, the 
following: 

Any and all properties of all kinds, whether presently owned or here
after acquired (regardless of the means by which acquired), including, 
without limitation: 

Bank accounts (checking, savings, certificates of deposit, etc.), 

Mutual and money market funds of all kinds, 

Securities (stocks, bonds, treasury bills, notes receivable, etc.), 

Agency and custody accounts (at banks, brokerage firms, etc.), 
and 

Real estate wheresoever located (mortgages, land contracts, 
leaseholds, mineral interests, etc.), 

which now and at any time after the date of this instrument are regis
tered in their joint names with right of survivorship or in their names 
as tenants by the entireties (whether that survivorship or entireties 
aspect is specifically mentioned in the title or is implied in law by the 
circumstances and regardless of whatever variation of their names 
may be employed). 

The undersigned hereby further affirm and declare that, from and after the 
date hereof: 

1. All properties of any kind appearing to be owned by them jointly or by 
the entireties are in fact held and will be held by them solely and exclu
sively for and in behalf of said trusts as true owners (subject to any and all 

Feature 
Articles 

13 



Feature 
Articles 

14 

Michigan Tax Lawyer-Winter 2005 

instructions from the then trustee(s) of said trusts); 
2. They will not hold title to any properties in their joint names or as tenants 

by the entireties except those which in fact belong to said trusts; 
3. Any and all properties now or hereafter held by them in their joint or 

entireties names shall and will belong to said trusts and not to the under
signed or either of them individually; 

4. Except to the extent of beneficial interests provided to them under the 
terms and provisions of said trust agreements (as now written and as the 
same may in the future be amended), they have and shall have no personal 
interest in any properties now or hereafter held in their joint or entireties 
names; and 

5. All liabilities which relate in any way to the acquisition of or which are a 
lien upon any of the properties governed by this declaration, whether such 
liabilities are in the name of either or both of the undersigned, shall be 
borne by the two trusts which thus own such properties as tenants in com
mon in the same proportions as they own such properties. 

This declaration of exclusive trust ownership and waiver of interest is 
intended to be and shall be binding upon the undersigned's heirs, administra
tors, executors, and assigns and shall be revocable only by written instrument 
executed by one or more of the then trustee(s) of either of said trusts (with or 
without indicating such fiduciary capacity) with all of the same formalities as 
accompanied the execution of this instrument. 

This declaration is intended to revoke all prior declarations of ownership, f, 
if any, with respect to any and all properties governed by that declaration, 
whether executed by either or both of the undersigned. 

IN WITNESS WHEREOF, the parties hereto have executed this instru-
ment at Birmingham, Michigan, on this __ Day of ________ _ 
2004. 

WITNESSES: 

John J. Doe 

JaneS. Doe 

State of Michigan ) 
)ss. 

County of ) 

The foregoing instrument was acknowledged before me this __ day of 
______ , 2004, by John J. Doe and Jane S. Doe. 

Notary Public 

-:--:---:-------COtmty, :Michigan 
Acting in _____ County 
My Commission expires:. _____ _ 
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Exhibit 1 b 
Declaration by married couple transferring assets into one joint trust 

DECLARATION OF OWNERSHIP BY TRUST 

The undersigned hereby declare that, solely as the trustees of and for the 
benefit of the following trust: 

John J. And Jane J. Doe Trust, a revocable inter vivos trust existing under 
a certain trust agreement heretofore executed on even date herewith by John 
J. Doe and Jane J. Doe, as settlors, and by John J. doe and JaneS. Doe, as the 
initial trustees, they are, pursuant to the provisions of section __ of said 
trust agreement, holding and will hold solely and exclusively for and in behalf 
of said trust, the following: 

Any and all properties of all kinds, whether presently owned or here
after acquired (regardless of the means by which acquired), including, 
without limitation: 

Bank accounts (checking, savings, certificates of deposit, etc.), 

Mutual and money market funds of all kinds, 

Securities (stocks, bonds, treasury bills, notes receivable, etc.), 

Agency and custody accounts (at banks, brokerage firms, etc.), 
and 

Real estate wheresoever located (mortgages, land contracts, 
leaseholds, mineral interests, etc.), 

which now and at any time after the date of this instrument are regis
tered in their joint names with right of survivorship or in their names 
as tenants by the entireties (whether that survivorship or entireties 
aspect is specifically mentioned in the title or is implied in law by the 
circumstances and regardless of whatever variation of their names 
may be employed). 

The undersigned hereby further affirm and declare that, from and after the 
date hereof: 
1. All properties of any kind appearing to be ovmed by them jointly or by 

the entireties are in fact held and will be held by them solely and exclu
sively for and in behalf of said trusts as true owners (subject to any and all 
instructions from the then trustee(s) of said trusts); 

2. They will not hold title to any properties in their joint names or as tenants 
by the entireties except those which in fact belong to said trusts; 

3. Any and all properties now or hereafter held by them in their joint or 
entireties names shall and will belong to said trusts and not to the under
signed or either of them individually; 

4. Except to the extent of beneficial interests provided to them under the 
terms and provisions of said trust agreements (as now written and as the 
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same may in the future be amended), they have and shall have no personal 
interest in any properties now or hereafter held in their joint or entireties 
names; and 

5. All liabilities which relate in any way to the acquisition of or which are a 
lien upon any of the properties governed by this declaration, whether such 
liabilities are in the name of either or both of the undersigned, shall be 
borne by the two trusts which thus own such properties as tenants in com
mon in the same proportions as they own such properties. 

This declaration of exclusive trust ownership and waiver of interest is 
intended to be and shall be binding upon the undersigned's heirs, administra
tors, executors, and assigns and shall be revocable only by \Vritten instrument 
executed by one or more of the then trustee(s) of either of said trusts (with or 
without indicating such fiduciary capacity) with all of the same formalities as 
accompanied the execution of this instrument. 

This declaration is intended to revoke all prior declarations of ownership, 
if any, with respect to any and all properties governed by that declaration, 
whether executed by either or both of the undersigned. 

IN WITNESS WHEREOF, the parties hereto have executed this instru-
ment at Birmingham, Michigan, on this __ day of ________ _ 
2004. 

WITNESSES: 

JohnJ. Doe 

JaneS. Doe 

State of Michigan ) 
)ss. 

County of ) 

The foregoing instrument was acknowledged before me this __ day of 
______ , 2004, by John J. Doe and Jane S. Doe. 

Notary Public 
_________ County, :Michigan 
Acting in ______ County 
My Conmrission expires:. _____ _ 

•.·· ~·· 
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------------------------------ENDNOTES-----------------------------

The step up in basis at death, as provided under Section 1014, IRC, is scheduled to be repealed for transfers 
in excess of $1,300,000 after December 31, 2009 (Section 1022, IRC) as part of the overhaul of tile Estate 
And Gift Tax revisions of 2001 and resumed in 2010 (EGTRRA: P.L. 107-16, Sees 542 and 901(a)-(b)). 

2 MCL§ 700.2901. Short title of part; definitions. 

(b) "Disclaimab!e interest" includes, but is not limited to, property, tile right to receive or control property, 
and a power of appointment. Disclaimable interest does not include an interest retained by or conferred 
upon the disclaimant by the disclaimant at the creation of the interest. For purposes of this definition, 
the survivorship interest in joint property is not considered to be an interest retained or conferred upon 
the disclaimant even if the disclaimant created the joint property. 

(g) "Joint property" means property that is owned by 2 or more persons with rights of survivorship, and 
includes a tenancy by the entireties in real property, a tenancy in personal property as provided in sec
tion 1 of 1927 PA 212. MCL 557.151, a joint tenancy, a joint tenancy with rights of survivorship, and a 
joint life estate with contingent remainder in fee. For purposes of this part, joint property is considered 
to consist of a present interest and a future interest. The future interest is the right of survivorship. 

3 Melina S. Merik, Joint Revocable Trust for Married Couples Domiciled in Common-Law Property States, 32 
Real Prop. Prob & Tr J 345 (1997); Michael D. Mulligan, Income, Estates & Gift Tax Implications of Spousal 
Joint Trusts, 22 Est Plan 195 (1995); Roy M. Adams & Thomas W. Aburdoth, The Joint Trust: Are You 
Saving Anything Other Than Paper, Tr & Est, Aug. 1992, 39. 

4 PLR 2002 21 0051 must be construed carefully. The brief facts seem to imply that the consent of both 
grantors is required for an inter vivos distribution. In that their interests are adverse, a general inter vivos 
power of appointment may not exist under Section 2041, IRC. This ruling appeared to focus more on the 
lack of step up in basis for income tax purposes of the Credit shelter assets then the estate and gift tax 
ramifications. 

5 See: John H Martin, Ti1e Joint Trust: Estate Planning in a New Environment, 39, 2 Real Prop. Prob & Tr J, 
275 (Summer, 2004). 
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ALTERNATIVE DISPUTE RESOLUTION AND IRS 
APPEAL - AN APPEAL OF APPEALS? 

By: Eric M. Nemeth 

Although many practitioners in 
the tax controversy arena may not 
agree on first impression, the IRS 
Appeals function serves as a form 
of Alternative Dispute Resolution 
or "ADR" in controversies between 
taxpayers and the Internal Revenue 
Service ("IRS" or "Service"). In fact, 
the mission statement of the IRS 
states in part: 

"The mission of appeals is to resolve 
tax controversies, without litiga
tion, on the basis that it is fair and 
impartial to both the government 
and the taxpayer, and in a manner 
that will enhance voluntary com
pliance and public confidence in 
the integrity and efficiency of the 
Service." 

Further: 
"Our vision is to provide premier 
dispute resolution services that 
meet customer needs through a 
highly skilled workforce, utilizing 
innovative approaches, dynamic 
processes, and interpersonal skills 
that promote quality business 
results." 

The IRS has recognized that we 
are in an environment of a highly 
complex tax code with sophisticated 
multi-national corporations and com
plex business dealings. This necessi
tates new forms of dispute resolution 
beyond the traditional model of filing 
a Protest and having an appeals con
ference in an attempt to reach a set
tlement. The IRS no'v has three (3) 
programs of sophisticated ADR. They 
are Fast Track Mediation ("FTM"), 
Fast Track Settlement ("FTS") and 
Post Appeals Mediation. This article 

will provide an overview of these 
three (3) processes. 

Fast Track Mediation 
FTM is designed to help small busi
ness/self-employed ("SB/SE") taxpay
ers resolve disputes arising from 
audits, offers-in-compromise, trust 
fund recovery penalty and other 
forms of collection action. Rev. Proc. 
2003-41 provides permanent guid
ance for the SB/SE FTM program. 
FTM was originally implemented in 
2000 as a pilot program and is now 
an integral part of the appeals settle
ment cadre. 

The FTM program allows SB/SE 
personnel and SB/SE taxpayers an 
opportunity to mediate their disputes 
with an appeals officer. The appeals 
officer acts as a "neutral party." 
The language in Rev. Proc. 2003-41 
appears to indicate that the role of 
an appeals officer in this procedure 
is clearly something beyond normal 
posture of an appeals officer. The 
program is optional for the taxpayer. 
It is not designed to eliminate or 
replace any of the traditional dispute 
resolution options including a hearing 
before an appeals officer under the 
more conventional processes or meet
ings with managerial personnel as 
appropriate. 

Under the FTM, the appeals 
officer will be acting as a neutral 
participant to assist SB/SE and the 
taxpayer to "understand the nature of 
the dispute and reach a mutually sat
isfactory resolution consistent with 
applicable law." The appeals officer 
may also recommend a settlement to 
the parties although the recommen
dation would not be binding on either 
party. As such, rather than acting 
as a decision maker as in a conven
tional unagreed case that would typi-

•. ' _:_: 
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cally come before an appeals officer, 
this posture is such that the appeals 
officer may act as a sounding board 
and depending on the antagonisms 
of the parties, a referee. If the FTM 
appeals official believes that there is 
no meaningful progress being made 
in the process, he can terminate the 
procedure by notifying the parties in 
writing. Given the voluntary nature 
of the program, either party can with
draw at either time. 

Eligibility 
The IRS has established case eligibil
ity and exclusions for issues in the 
FTM program. The case must be in 
a non-docketed status and generally 
not available for issues which reso
lution will depend and "assessment 
of the hazards of litigation." While 
these criteria are admittedly some
what broad and undefmed, the IRS 
has provided a specific list for cases 
that are not eligible in the FTM pro
gram. A partial list includes: (1) 
issues in a taxpayer's case designated 
for litigation; (2) issues for which 
there is an absence of legal precedent; 
(3) issues for which there are conflicts 
between circuit courts of appeals; (4) 
issues included in the technical advi
sor program or the technical appeals 
guidance program; (5) competent 
authority cases; (6) "whipsaw" issues 
for which resolution with respect to 
one party might result in a consistent 
treatment absence of the participa
tion of the other party. In other 
words, all parties to the potential 
whipsaw issue must participate in 
the FTM program. Automated col
lection cases, frivolous issues and 
cases identified by the Chief Counsel 
or equivalent, are excluded from the 
FTM process. The IRS clearly views 
the FTM process as narrowly focused 
and thus duration giving it the high
est degree of probability of success. 

Because the FTM process is 
designed to be completed in a 30- 40 
day period, both the taxpayer and 

SB/SE are encouraged to evaluate 
both the circumstances and num-
ber of issues to be submitted under 
the program to a limited number to 
ensure completion within the desig
nated time period. Additionally, there 
should remain sufficient time on the 
period of limitations for assessment 
and collection. Presently, a minimum 
of 180 days remaining on the statute 
is required. 

Participation in the FTM may 
only be initiated at the conclusion of 
an examination or collection deter
mination. There is an Agreement to 
Mediate form that must be jointly 
completed by the parties. In addition, 
there must be "summary of issues" 
and tentative tax computation with 
the Agreement to Mediate to be sent 
to the appeals office. This is not a 
formal Protest and any documents 
submitted by one party are available 
to all other parties. A final decision 
as to whether the case will be accept
ed into the FTM program will rely 
'.vith the Appeals Manager. 

Mediation Process 
Once the case has been accepted into 
the FTM program, it will be assigned 
to an FTM appeals official who has 
been specifically trained in mediation 
and will serve as a neutral party. The 
FTM program requires that the medi
ator be an IRS employee under the 
SB/SE Appeals FTIVI program. The 
FTM session will be held at a date 
and a location agreed to by both par
ties but normally at the local appeals 
office. The process and procedures 
will be provided to the parties prior 
to the session. Sessions are designed 
to be fluid and may include joint ses
sions with all parties, separate meet
ings or both. The process is designed 
to give both parties an opportunity 
to present their respective positions 
and, if necessary, supplement those 
positions based on a request by the 
FTM appeals official. Any documents 
submitted to the FTM official will be 
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submitted to opposing parties. 
During the FTM session, at least 

one representative with decision 
making authority for each party must 
be present for mediation sessions or 
be available for consultation with a 
minor exception in offer-in-compro
mise cases over $50,000.00 currently 
require Counsel approvaL The par
ties are encouraged to make en com
passing presentations, however, a 
postponement or termination of the 
session may result if the parties pre
sent new documentary evidence, new 
issues, or present new witnesses. It 
is important to note that this process 
is not designed to foster a dictated 
settlement by the FTM appeals offi
cial and it will not render a decision 
regarding an issue in dispute but 
merely encourage and assist the par
ties in reaching an agreement. 

Post-Session Procedure 
If the parties are able to resolve any 
of the disputed issues during the 
FTM session, SB/SE will secure the 
proper closing agreements from the 
taxpayer. If the parties are unable 
to resolve the issues, the case will 
proceed unagreed through normal 
processing. 

Large to Mid-Size Business 
(LMSB) 
Division Fast Track Settlement 
(FTS) Program 
Rev. Proc. 2003-40 formally estab
lishes the Fast Track Settlement 
("FTS") program to expedite case 
resolution and to expand the range of 
dispute resolution options available 
to taxpayers. The LMSB Division of 
the IRS Appeals jointly administers 
theFTS program as an opportunity 
to allow LMSB taxpayers and the 
IRS to mediate their disputes with 
an appeals officer acting as a neutral 
party. While sharing some similar 
characteristics with the FTM pro
gram, the FTS program takes into 
account the fact that LMSB tax-
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payers vmuld generally have more 
complicated and factually intensive 
issues of dispute with the IRS than 
SB/SE taxpayers. 

The FTS program is also optional 
for the taxpayer and does not elimi
nate or replace existing dispute 
resolution options. The goal for the 
FTS appeals official, serving as a 
neutral participant, is to assist LMSB 
and the taxpayer to understand the 
nature of the dispute and reach a 
mutually satisfactory resolution con
sistent with the applicable law. The 
FTS official may also recommend a 
settlement. 

Initiation 
The parties initiate an FTS only 
after the Service issues a Notice of 
Proposed Adjustment or Form 5701 
and the taxpayer provides a writ-
ten response. However, this process 
must be completed before LMSB 
Examination issues a 30 Day Letter. 
Notwithstanding the issuance of a 
5701, theFTS official may decline 
to accept an application to theFTS 
program if they are not satisfied that 
the issue has been fully developed 
to a permit resolution within the 
framevmrk of the program. In other 
words, the lack of IDR responses by 
a taxpayer or a premature 5701 in 
the view of the FTS program will 
preclude their consideration of the 
issue. In limited circumstances, non
LMSB taxpayers may be included in 
this program depending on the cir
cumstances and operational needs of 
the case. As with the FTM program, 
certain issues have been determined 
ineligible for the FTS program. They 
are, in part: 

• issues in a taxpayer's case desig
nated for litigation; 

• competent authority assistance 
cases; 

• issues outside LMSB jurisdiction; 
e certain "whipsaw cases"; 
@ issues which mediation would 

not be consistent with sound tax 
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administration; 
0 cases governed by closing agree

ments, res judicata, or control
ling precedent; and 

~ issues identified by Chief 
Counsel as excluded from the 
program. 

As with FTM, the application pro
cess can begin at either the taxpayer 
or LMSB's suggestion. If there is 
agreement by the parties, they may 
contact the FTS program manager 
who will assist them in determin
ing whether the issue is appropriate. 
The parties must officially apply to 
the program by executing an LMSB 
Fast Track Agreement form which 
will include the proposed adminis
trative adjustment and a written 
response from the taxpayer. As with 
the FTM program, a formal Protest 
is not required. If approval has been 
received from theFTS program man
agel; the case will be accepted into 
the program. 

The Conference 
Once again, as with the FTM pro
gram, the FTS employs various ADR 
techniques to promote agreement. 
An FTS official will serve as a neu
tral party and use dispute resolution 
techniques to facilitate a settlement. 
The session >vill include at least one 
representative with decision-mak
ing authority from LMSB and the 
taxpayer. The session will be at the 
Appeals Office or a different site 
determined by agreement. The FTS 
official will prepare a session report 
to assist in the planning of the ses
sion and a report on developments 
during the session. This report will 
include such items as a description 
of the issues, the amounts in dispute, 
conference dates, plan of action for 
the FTS session and other useful 
information as deemed appropriate. 
The official \Vill normally only con
sider those issues outlined in the ses-

sion report unless there is a mutual 
agreement of the parties including 
the appeals official. The session may 
include proposed settlement terms 
for any or all of the issues. If the tax
payer accepts a settlement proposal 
and the LMSB team manager rejects, 
the LMSB territory manager must 
review the rejection and either concur 
in ·writing or accept the settlement 
proposal on behalf of the LMSB. The 
taxpayer of course is free to reject 
any settlement proposaL 

If there is a resolution of any of 
the disputed issues, the parties and 
the FTS appeals official shall sign the 
FTS session report acknow I edging 
acceptance of terms of settlement for 
purpose of preparing computations. 
This document does not constitute 
a fmal settlement, nor does it waive 
any restrictions on assessment, or 
extend statutes of limitation. As 
such, the taxpayer may decline to 
conclude the settlement. Should this 
happen or if the case is unable to be 
settled, it \Viii be closed unagreed 
and the taxpayer will retain all of the 
usual rights to request an appeals 
consideration of any unagreed issues. 

Post-Session Procedures 
Once settlement has been reached 
absent a subsequent authoritative 
decision that materially alters the 
basis of the settlement, it shall not be 
modified after the FTS report session 
is signed. The FTS appeals official 
may use delegated settlement author
ity to enter into or approve any Fast 
Track Settlement Agreement using 
either a Closing Agreement or Form 
870-AD as appropriate. An issue may 
also be resolved through Ll\!ISB in an 
agreed issue a revenue agent report 
with the case then closed using estab
lished case closing procedures. 

A resolution of the issues agreed 
by the parties through FTS will not 
bind parties for taxable years not cov
ered by the session report. 

Feature 
Articles 

If approval has 
been received 
from theFTS 
program man
ager, the case 
will be accept
ed into the 
program. 

21 



Feature 
Articles 

In other words, 
taxpayers are 
expected to 
fully develop, 
present and 
participate at 
the appeals 
process prior 
to implementa
tion of this 
program. 

22 

Post-Appeals Mediation 
Rev. Proc. 2002-44 outlines the pro
cedures for Post Appeals Mediation. 
This process is viewed as an exten
sion of the appeals process rather 
than a preliminary step to avoid 
formal appeals consideration in an 
unagreed case. In this situation, a 
mediator is included after good faith 
negotiations with appeals have been 
unsuccessful in resolving the matter. 
Mediators may come from appeals or 
non-IRS mediators solely at the tax
payer's expense. In order to request 
mediation, you have to have a quali
fying issue and your case may not be 
docketed in any court. This process 
can be used for factual issues such 
as valuation and transfer pricing 
issues, as well as legal issues with no 
dollar limitation. Mediation process 
is also available for issues in which 
competent authority assistance may 
be sought or issues in the ISP or ACI 
program. 

As with the FTS and FTM pro
grams, there are specific exclusions 
for eligibility. Issues excluded from 
Post Appeals Mediation are: collec
tion issues, those not consistent with 
sound tax administration, frivolous 
arguments, those where you did not 
act in good faith during settlement 
negotiations. In other words, tax
payers are expected to fully develop, 
present and participate at the 
appeals process prior to implementa
tion of this program. 

As with the other ADR programs, 
mediation is optional and may be 
requested by the taxpayer or appeals 
officer. The program is designed to 
be completed within two (2) weeks 
and to be a quick resolution program. 
The program is designed to begin 
within sixty (60) days from the date 
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of agreement in which the parties 
agree to enter. The mediator is to 
serve as a neutral party. 

Although in their relative infancy, 
attorneys in private practice have 
long used ADR techniques either 
by agreement of the parties after 
the commencing of a lawsuit, Court 
Order, case evaluation or mediation, 
or by contract between the parties 
mandating that the parties take 
their disputes through the American 
Arbitration Association or at a 
minimum using their rules are com
mon place. Tax practitioners may, 
in general, be familiar with these 
techniques, but they are designed to 
provide taxpayers with a relatively 
low cost "last ditch" avenue of dispute 
resolution prior to the time and cost 
oflitigation in the United States Tax 
Court, United States Court of Federal 
Claims, or United States District 
Court, as appropriate. 

Practitioners should become famil
iar with the newest options of dis
pute resolution with the IRS. These 
programs can provide an invaluable 
opportunity to quickly and efficiently 
resolve issues or entire cases \Vithout 
the uncertainty of litigation. 
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FINAl AT-RISK RUlES RESTRICT lOSSES 
FINANCED WITH CERTAIN RElATED PARTY lOANS 

By: Emerson J. Addison, Jr. 
Michael P. Monaghan 

The Internal Revenue Service ("IRS") 
recently issued final regulations 
under the "at-risk" rules of IRS § 465 
(2004) that restrict losses financed 
by certain related party borrowings 
even if the taxpayer is otherwise 
personally responsible for repayment 
of the amounts borrowed.l This 
restriction will generally have an 
adverse impact in situations \vhere a 
loss activity •vith multiple owners is 
financed (either directly or indirectly) 
by amounts borrowed from an owner, 
an individual related to an owner, or 
a second entity that is owned by one 
or more of the loss activity owners. 
The restriction generally v.rill apply 
to amounts that are borrowed after 
May 3, 2004.2 The rules also may 
result in the recapture of previously 
deducted losses if"grandfathered" 
related party loans that supported 
prior deductions are refinanced.3 

Overview of At-risk Basis Rules 
The "at-risk" rules are intended to 
restrict the deductibility of losses for 
which a taxpayer is not economically 
responsible. They permit a taxpayer 
to deduct losses from an activity only 
to the extent of the ta.'\:payer's at-risk 
basis,4 which includes the adjusted 
cost basis of contributions to the 
activity, net income reinvested in the 
activity, and certain loans for which 
the taxpayer is personally liable for 
repayment.5 A taxpayer will gener
ally be considered personally liable 
for repayment of a loan if the tax
payer is the lender, has guaranteed 
the loan, pledged assets to secure 
the loan, or if under state law, the 
activity is conducted through a legal 

structure that does not limit the tax
payer's liability.6 

The at-risk rules also may cause 
taxable income to be recognized if 
previously deducted losses exceed the 
taxpayer's at-risk basis at the close of 
any taxable year. 7 This can occur if 
the liabilities supporting previously 
deducted losses are repaid or are 
restructured in such a way that 
they lose their status as qualif}ring 
liabilities. 

The rules do not determine how 
partnership liabilities and losses are 
allocated among partners. They also 
do not determine the taxability of dis
tributions from an activity or affect 
the amount of gain recognized upon 
the sale of an ownership interest. 

History of Restrictions on 
Related Party Borrowings 
Certain amounts borrowed from 
related parties have been excluded 
from a taxpayer's at-risk basis since 
the at-risk rules were first enacted in 
1976. However, this restriction was 
originally limited to the five specified 
activities to which the at-risk rules 
initially applied. These activities are 
generally narrow in scope and include 
the ownership, production, or distri
bution of motion picture films or vid
eotapes, farming activities, the leas
ing of equipment and other personal 
property, the exploration or exploita
tion of oil and gas resources, and the 
exploration or exploitation of certain 
geothermal deposits.B 

In 1978, Congress e11.'tended the at
risk rules to all other activities, but 
indicated that the exclusion of certain 
related party loans from a taxpayer's 
at-risk basis would not apply to such 
other activities until appropriate reg
ulations were issued by the IRS. 9 
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Summary of the New Regulations 

At-risk restrictions for related party 
financing 

The IRS has recently finalized these 
regulations, which broadly extend the 
related party loan restrictions to all 
other activities.lO 

Basis attributable to an amount 
that is borrowed may not be included 
in the ta.xpayer's at-risk basis if it 
is borrowed from another mvner, or 
from a person or entity that is related 
to another owner of the at-risk activ
ity.ll The rules permit borrowed 
amounts to be included in the at-
risk basis if the lender is related to 
the taxpayer, as long as the lender 
is not also an owner of the activity 
or related to any other owner of the 
at-risk activity. Consequently, where 
financing is obtained (either directly 
or indirectly) from a second entity, 
the at-risk restriction will adversely 
affect the loss activity if it has mul
tiple owners and the second entity 
is owned by one or more of the loss 
activity owners. 

Definition of related party 

The definition of a related party for 
purposes of applying these rules is 
based on the related party defini
tions contained in IRC §§ 267(b) 
and 707(b)(l), and the definition of 
commonly controlled businesses con
tained in IRC § 52.12 However, these 
already broad definitions are expand
ed to treat a person as related to an 
entity if the individual owns more 
than 10 percent of the value of stock 
of a corporation, or more than 10 per
cent of the capital or profits interest 
of a partnership or limited liability 
company.13 

For example, suppose Individual A 
and Individual B each own 50 percent 
of Unprofitable, LLC. B owns 11 per
cent and unrelated Individual C owns 
89 percent of Lending, LLC. Lending, 
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LLC loans funds to Unprofitable, 
LLC after May 3, 2004. A and B both 
guaranty the loan. A cannot include 
his share of the loan in his at-risk 
basis even though he has guaranteed 
the loan, since B is greater than a 10 
percent owner of Lending, LLC and 
the lender is consequently treated as 
related to B. However, B can include 
his share of the loan in his at-risk 
basis since Lending, LLC is not relat
ed to A. 

Effective date 

Except for the five specified activities 
to which the at-risk rules originally 
applied in 1976, this restriction on 
at-risk basis for related party financ
ing only applies to the extent that 
amounts are borrowed after May 3, 
2004.14 At-risk basis attributable 
to amounts borrowed from related 
parties on or before May 3, 2004 is 
"grandfathered" under the new rules. 
However, grandfathered status can 
be lost if a debt is refinanced or 
restructured. 

Attention Required Before 
Year-End 
All individuals who own pass-through 
entities that have incurred losses 
financed directly or indirectly by 
amounts borrowed from a related 
person or entity should examine their 
at-risk position before December 31, 
2004, to determine if losses incurred 
during the year can be deducted. 
Special care should be given to new 
start-up businesses and entities 
that have incurred losses in prior 
years that have borrowed funds from 
related parties in the past or that 
may have bolTOV'.red additional funds 
after May 3, 2004. The owners of the 
businesses are likely to assume that 
losses can be deducted if they are 
financed by loans for which they are 
personally liable even though they 
are borrowed from related parties. 

Attention should also be given to 
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Michigan Tax Lawyer-Winter 2005 Articles - situations where related party loans tribution will have any detrimental 
that supported previous loss deduc- tax effect due to insufficient basis, or 
tions are restructured. The refinanc- the lack of "AAN' in the case of an S 
ing of existing loans may cause the corporation. S corporations must also 
loans to lose their status as grandfa- be careful to make pro rata distt·ibu-
thered debt eligible to be included in tions to avoid losing their status as S 
the taxpayer's at-risk basis. If this corporations. 
occurs, previously deducted losses 
will be recaptured in gross income to Unrelated third par~y financing 
the extent that the taxpayer's at-risk 
basis becomes negative as of the close The restriction does not apply to 
of the year. 15 financing from unrelated third par-

In many cases, potential problems ties. It appears that related parties 
can be identified through advance may facilitate such financing by guar-
planning, and actions can be taken to anteeing the loan or pledging assets 
preserve tax deductions for 2004 and to secure it, as long as the related 
to avoid the recapture of previously party is not the direct lender. If the 
deducted losses. Since the at-risk loss entity is taxed as a partnership, 
basis is determined on the last day of the loan may be made directly to 
the activity's tax year, 16 tax planning the loss entity as long as the owners 
before December 31 is critical. guarantee the loan, or are personally The refinanc-

liable as general partners. In the case ing of exist-
Potential Strategies of an S corporation, the sharehold- ing loans may 
There are several techniques that can ers must personally borrow the funds 

I be used to preserve at-risk basis for from the lender and then make direct cause the 
related party borrowings. These tech- loans (or capital contributions) to the loans to lose 
niques vary in complexity. Factors loss entity in order to create at-risk their status as 
that are unique to each situation may basis. In either case, the owners of grandfathered 
facilitate certain strategies or make the loss entity must be personally debt eligible to 
others difiicult or inappropriate. A liable for repayment of the loans to be included in 
few of the techniques are described create at-risk basis. 

the taxpayer's below. 
1-l.lternate related party lender at-risk basis. 

Withdrazual of funds from lending 
entity versus borrowing In some cases, a different related 

party lender may be available that is 
The restriction on at-risk basis for related to only one of the loss activity 
related party borrowings only applies owners, and which can consequently 
to amounts that are borrowed for make loans that provide at-risk basis 

.~; use in the loss activity. It may be to that owner. It should be noted that 
possible for the entity that has been this only eliminates the at-risk prob-
(or will be) providing financing to lem for one of the mvners. The other 
make distributions to its owners, owners of the loss entity will not 
rather than lending funds to them obtain at-risk basis for their shares of 
or directly to the loss entity This the liability. It is important to note 
technique may be easy to implement that a lender with multiple owners 
if the entity with available funds is will negatively impact the at-risk 
owned identically to the loss entity. basis of all owners of the loss activity 
Taxpayers who consider this tech- if the lender is related to more than 

tl nique should determine if the dis- one of the mvners. 
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Restructuring businesses 

A more complicated technique 
involves combining the loss entity 
and the lender into a single entity. 
It may also be possible to combine 
the loss activity with a different 
entity that has "grandfathered" debt, 
or in which the loss activity owners 
otherwise have at-risk basis that is 
sufficient to support the loss deduc
tions in question. The restructuring 
of businesses can often be accom
plished through a nontaxable trans
action. However, a significant tax 
cost can result if the restructuring 
is not planned carefully. The form 
of these transactions will also vary 
greatly depending on the types of 
entities involved, and their respective 
tax attributes. 

Ownership changes 

Another strategy may be to change 
the ownership of either the lender or 
the loss entity so that the owners of 
the loss activity are not related to the 
lender. However, this technique may 
be difficult to implement because of 
the broad related party rules and the 
potentially adverse economic and tax 
consequences that may result from 
ownership changes. 

Common Fact Patterns 
and Examples 
The at-risk restriction on related 
party borrowings will most commonly 
apply to situations where the activi
ties of an unprofitable pass-through 
entity with multiple owners is 
financed (either directly or indirectly) 
by one of its owners, or by a second 
entity that is owned by one or more 
of its owners. Several common situ
ations in which the expanded at-risk 
restriction may apply are described 

Michigan Tax Lawyer-Winter 2005 

below. The examples assume that 
all amounts are borrowed after May 
3, 2004 and that A, B, and C are all 
unrelated individuals unless it is 
indicated otherwise. It is further 
assumed that the individuals are all 
personally liable for the repayment of 
the liabilities in question. 

Owner borrows funds direc#y from 
another owner 

A and B each own 50 percent of Loss, 
LLC. A and Beach loan $100 to Loss, 
LLC. A borrows his $100 directly 
from B. A does not have at-risk basis 
for his loan to Loss, LLC since it was 
borrowed from an individual who also 
has an interest in the loss activity. B 
has at-risk basis for his $100 loan to 
Loss, LLC since the funds were not 
obtained from a person other than 
the taxpayer who has an interest in 
the activity, or from a person related 
to another owner of Loss, LLC. This 
result would be the same if A contrib
uted his $100 (instead ofloaning it) 
to Loss, LLC since it would still be 
attributable to an amount borrowed 
from another person who has an 
interest in the loss activity. 

Loss partnership borrows from a 
lender that is related to only one of its 
owners 

Lender Company, which is wholly 
owned by A, loans $200 to Loss, LLC. 
A and B each own 50 percent of Loss, 
LLC. A may include his share of the 
loan in his at-risk basis since Lender 
Company is not related to any owner 
other than A Even though B is per
sonally liable for repayment of the 
loan, he may not include his share of 
the loan in his at-risk basis since the 
amount is borrowed from an entity 
that is related to another owner. 
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Loss partnership borrows frmn a 
lender that is related to more than 
one of its owners 

A and B each own 50 percent of 
Loss, LLC. They also each own 50 
percent of Lender Company. Lender 
Company loans $300 to Loss, LLC. 
Neither A nor B has at-risk basis 
since Lender Company is related to 
the other owner of Loss, LLC, even 
though A and B are personally liable 
for repayment of the loan. The result 
is the same whether the lender is a 
C corporation, S corporation, part
nership or limited liability company. 
Note that even if A (or B) only owned 
11 percent of Lender Company, it 
would still be treated as a related 
party. 
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The Proper Interpretation of the Term "Royalties" for 
Purposes of the Single Business Tax Act 

By: Majed Zeineddine 
Cooley Law School 

INTRODUCTION 
The Single Business Tax ("SBT") 
is, arguably, a unique feature of 
Michigan's revenue structure. It is 
commonly referred to as a value 
added tax, although it is not a pure 
value added tax.l For this reason, 
the SBT is perhaps the least well 
understood of the major taxes levied 
in the State of Michigan. However, 
another particular reason for its 
ambiguity lies in the broad and unde
fined usage of certain terms like2 
"Royalties." 

Characterization of royalty pay
ments is required in order to calcu
late a taxpayer's SBT liability. Since 
its enactment in 1975, the Single 
Business Tax Act ("SBTA'') has per
mitted a taxpayer to add or deduct 
certain items from its SBT base, and 
"royalty" is one of those items. For 
instance, subject to certain excep
tions, the SBTA provides that "all 
royalties," paid by the taxpayer, be 
added in determining the taxpayer's 
tax base to the extent deducted in 
arriving at federal taxable income. 3 
Yet, another provision requires that 
the taxpayer receiving those pay
ments reduce its business income by 
royalties, to the extent included in 
arriving at federal taxable income. 4 
Hence, the SBTA taxes the party 
paying royalties rather than the 

one receiving them. 5 However, for 
decades, courts have battled with the 
meaning of "royalties" for purposes 
of the SBT, which did not define the 
term. Therefore, this article briefly 
interprets the term "royalties" within 
the meaning of the SBTA and shed 
some light on relevant aspects of 
royalty transactions. 

DEFINITIONS AND ANALYSIS 
The SETA itself does not provide a 
defmition of the term "royalties," and 
there has been an absence of legisla
tive history to use as guidance. In 
interpreting undefined terms, the 
SBTA provides that such terms "shall 
have the same meaning as when 
used in comparable context in the 
laws of the United States relating to 
federal income tax .... "6 Ho\:vever, 
the Michigan Court of Appeals clearly 
stated that the federal income tax 
does not include a direct comparable 
context to the SBTA. 7 Even if it did, 
the Internal Revenue Code did not 
directly define the term, rather it 
limited its definition to "copyright 
royalties" only. 8 

Absent a clear statutory defini
tion, several courts have then turned 
to the common understanding of the 
term. For example, the Michigan 
Supreme Court in Mobil Oil Corp. 
u. Dep't ofTreasury relied on the 
Random House College Dictionary, to 
define "royalty" as a: 

Compensation or portion of the 
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proceeds paid to the owner of a 
right, as a patent or oil or min
eral right, for the use of it ... an 
agreed portion of the income from 
a work paid to its author, com
poser, etc., usually a percentage 
of the retail price of each copy 
sold ... a royal right, as over 
minerals, granted by a sovereign 
to a person or corporation ... the 
payment made for such a right. 9 

The same court also relied on 
Black's Law Dictionary to hold that 
"royalty" is a: 

Compensation for the use of 
property, usually copyrighted 
material or natural resources, 
expressed as a percentage of 
receipts from using the property 
or as an account per unit pro
duced. A payment which is made 
to an author or composer by an 
assignee, licensee or copyright 
holder in respect of each copy of 
his work which is sold, or to an 
inventor in respect of each article 
sold under the patent. Royalty 
is share of product or profit 
reserved by owner for permit
ting another to use the property 
... In mining and oil operations, 
a share of the product or profit 
paid to the owner of the 
property.lO 

However, the Michigan Court of 
Appeals reiterated in Zenith Data 
Sys. v. Dep't of Treasury that those 
definitions were mainly used for pur
poses of the SBT and not used "as an 
all-encompassing defmition of royal
ties for SBTA purposes."ll 

Furthermore, in interpreting roy
alty transactions, the Court in Mobil 
Oil Corp. stated that there are two 
alternative views when dealing with 
patent, copyright, franchise or trade
marks payments.12 Under the first, 
the transferee gives the transferor 
an initial payment and a portion of 
the income produced in return for 
the right to use the property and the 
right to all the income there from. 

This is referred to as the "complete 
transfer of rights" theory.13 Under 
the second view, referred to as the 
"partial transfer of rights" theory, 
the transferor receives the service 
and gives in return a portion of the 
income produced and also transfers 
the right to use the property to the 
transferee in return for an initial 
payment.14 With respect to copy
right, patent, trademarks, franchise, 
and other royalty-type transactions, 
the federal income tax law adopts the 
complete transfer of rights theory.15 
However, with respect to oil and gas 
transactions involving royalties, both 
the federal income tax law and vari
ous states have differing views. Some 
adopt the partial while others prefer 
the complete transfer.16 This indi
cates that both views are persuasive 
in some aspects yet problematic in 
others since royalty transactions are 
realistically a mixture of multiple 
components. Therefore, it is difficult 
to characterize them in a uniform 
and consistent fashion.17 

Other courts have employed the 
two definitions first espoused in 
Mobil Oil.l8 For example, based 
on Mobil Oil, the Michigan Court of 
Appeals stated that "royalty" is "(1) a 
payment, (2) in the form of either the 
product itself or proceeds from the 
sale of the product, and (3) made in 
consideration for the use of the prop
erty."19 In other words, "[it] does not 
include payment for services or pay
ment for advertising."20 

In light of the above multiple 
definitions, the question becomes 
which definition should a taxpayer 
use? The ansv,rer lies in the transac
tion itself. The particular factual and 
legal context of every case must be 
carefully considered in light of other 
relevant cases. In other words, courts 
should consider the overall "nature 
of the transaction" and not exclu
sively rely on any particular fact as a 
determining factor. For example, the 
court in Detroit Lions, Inc. v. Dep't of 
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Treasw:y held that certain payments 
from television networks were con
sidered to be royalties although the 
Detroit Lions did not hold a copyright 
in the live broadcast of the football 
games.21 The court believed that it 
was relevant to consider the extent 
of the rights retained by the trans
feror/licensor of copyrights, in order 
to determine the "nature of the trans
action."22 The greater the rights 
and control the licensor retains, the 
more likely that the amounts in ques
tion are royalties for SET purposes. 
Moreovm; in Zenith Data Sys., the 
court held that the nature of the 
transaction was a licensing agree
ment that produced non-taxable roy-

alty income for the taxpayer. 23 The 
court placed a great significance on 
the fact that Zenith held a propri
etary interest in the modifications 
it made to the computer software, 
although that interest did not cover 
the entire software package. 24 

BRIEF CONCLUSION 
In conclusion, when deciding an SBT 
issue involving royalty payments, 
attorneys and other legal profession
als should inquire about the nature 
of the entire transaction and all rele
vant legal and factual circumstances. 
The inquiry should include both the 
terms of the agreement and the eco
nomic reality of the transaction. 
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MICHIGAN COURT OF APPEALS DETERMINED 
THAT TOWNSHIP LEVIES ARE NOT A TAX, BUT 
A SPECIAL ASSESSMENT 

By: Jennifer Troyer 

In Niles Township v. Berrien County, 
2004 Mich. App. LEXIS 794 (March 
23, 2004), the Michigan Court of 
Appeals affirmed the trial court and 
held that the township levies were 
not a tax, but a special assessment. 
The dispute arose because the tax
payer wanted to have the county 
certify the special assessment for the 
general operation of the fire depart
ment. The township voters approved 
two special assessments in 1967 for 
(1) capital improvements for fire pro
tection and (2) operation and mainte
nance of fire protection. 

The court examined M.C.L. § 
41.801 and concluded that a township 
could impose a special assessment to 
finance the general operation of the 
fire department as well as to pur
chase new fire equipment. In addi
tion, the court interpreted M.C.L. § 
41.803 and decided that§ 803 only 
requires compliance with M.C.L. § 
41.721 et. seq. ·when the township 
issues bonds. Thus, because the town
ship was not issuing bonds, it was not 
required to comply with § 803. 

Finally, the court examined -.;vheth
er the fire protection levies are spe
cial assessments or general ad valor
em taxes. The court reasoned that a 
special assessment does not become a 
tax because the value of the property 
assessed was used to determine ben
efit or because the assessment \vas 
levied upon all real property within 
the township. This does not change 
depending on the specific length or 
reason for the special assessment 
for fire protection. Thus, the court 
concluded that the levies are special 
assessments. As such, the Headlee 
Amendment does not apply. 

NEW DEVELOPMENTS IN 
SINGLE BUSINESS TAX 
3 Herald Wholesale, Inc. u. Dep't. of 

Treasury, 2004 Mich. App. LEXIS 
1864 (July 6, 2004). Reversing the 
trial court, the Michigan Court 
of Appeals held that where the 
corporate officers were compen
sated solely on their day-to-day 
management responsibilities, the 
SBT statute does not require the 
taxpayer to include in its SBT tax 
base the compensation paid by 
the human resource management 
services company paid to the offi
cer-employees. The court noted 
that this question was specifically 
addressed through a statutory 
amendment; however, the re-vised 
section was not applicable to the 
tax years at issue. 

@ Reinhold Group, Inc. v. Dep't. of 
Treasury, Mich. Ct. of Appeals 
Docket No. 248025 (unpublished, 
Apri113, 2004). Affirming the 
trial court, the Michigan Court of 
Appeals determined that summary 
disposition in favor of the taxpayer 
was proper because no genuine 
issue of material fact existed as 
to if the actions of the taxpayer's 
wife constituted Michigan business 
activity. 

~ On April21, 2004, Gov. Jennifer 
Granholm signed House Bill 
5445 (Public Act 80 of 2004) into 
lavv to amend M.C.L. § 208.37c. 
The lm:v modifies references to 
the Michigan economic growth 
authority act and requires certain 
reports. 

3 On May 28, 2004, Gov. Jennifer 
Granholm signed House Bill 5331 
(Public Act 126 of 2004) into law 
to add M.C.L. § 208.31a. The la>v 
creates a credit f(}r start-up busi-
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I; 
nesses for tax years that begin Docket No. 287578 (March 12, 
after December 31, 2004. 2004). The Michigan Tax Tribunal 

& On July 22,2004, Gov. Jennifer determined that the taxpayer 
Granholm signed Senate Bill 1116 incorrectly calculated sales tax on 
(Public Act 258 of 2004) into law its cash discounts and was thus 
to amend M.C.L. § 208.9. The law unjustly enriched. 
provides for a deduction from busi- & Kalrnan G. Goren v. Dep't. of 
ness income for certain federal and Treasury, Mich. Tax Tribunal 
state grants. Docket No. 273508 (March 23, 

e On July 23,2004, Gov. Jennifer 2004). The Michigan Tax Tribunal 
Granholm signed House Bill 5463 found that the taxpayer, a law firm 
(Public Act 302 of 2004) into law partner, was not an officer per-

The Michigan 
to add M.C.L. § 208.37g. The law sonally liable for the firm's debts 
provides for a credit equal to 50% because he did not have authority 

Tax Tribunal of the fair market value of an to make tax-specific decisions. 
determined that automobile donated to a qualified @ Gregory C. Jamian v. Dep't. of 
the taxpayer organization. The credit is capped Treasury, Mich. Tax Tribunal 

incorrectly at $100 and is applicable to tax Docket No. 289938 (June 10, 

calculated years that begin after December 2004). The Michigan Tax Tribunal 
31,2004 and before January 1, determined that the taxpayer 

sales tax on 2010. was a "responsible corporate offi-
its cash dis~ cer" under M.C.L. § 205.27a(5) 
counts and was NEW DEVELOPMENTS where the taxpayer signed the 
thus unjustly IN SALES, USE, AND tax returns and check for tax pay-

-~ enriched. WITHHOLDING TAXES ments and executed an installment 
<Ill Catalina lvf arheting Sales Corp. payment agreement with Treasury. 

v. Dep't. ofTreasury, 678 N.W.2d @ Revenue Administrative Bulletin 
619 (Mich., May 5, 2004). The 2004-3 (June 3, 2004). RAB 2004-
Supreme Court adopted the "inci- 3 replaces RAB 1995-1 and adopts 
dental to service" test for catego- the "incidental to service" test 
rizing a business relationship that described in Catalina Marketing. 
involves both the provision of ser- & On June 28, 2004, Gov. Jennifer 
vices and the transfer of tangible Granholm signed House Bill 5502 
personal property as either a ser- (Public Act 172 of 2004) and House 
vice or a tangible personal prop- Bill 5503 (Public Act 173 of 2004) 
erty transaction. into law to amend various sections 

<Ill Birchwood 1lfanor, Inc. v. of the sales and use tax acts. The 
Cmnmissioner of Revenue, 2004 laws implement the streamlined 
Mich. App. LEXIS 757 (March 16, sales tax. 
2004). Reversing the lower court's & On June 28, 2004, Gov. Jennifer 
grant of summary disposition to Granholm signed House Bill 5504 
the Commissioner, the appellate (Public Act 17 4 of 2004) into law to 
court conflict panel held that the create a new act. The law provides 
over-the-counter (i.e., non-legend) for the implementation of the 
drugs were exempt as prescrip- streamlined sales tax agreement. 
tion drugs (see M.C.L. § 205.94d) !Ill On June 28, 2004, Gov. Jennifer 
when the non-legend drugs were Granholm signed House Bill 5505 
purchased for nursing home resi- (Public Act 175 of 2004) into law to 
dents and that CompuPharm was create a new act. The law creates 
wrongly decided. the streamlined sales tax equaliza- e 3 Ed Vogler & Sons, Inc. u. Dep't. tion act. 
of Treasury, Mich. Tax Tribunal @ On July 23,2004, Gov. Jennifer 
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Granholm signed House Bill 5653 
(Public Act 301 of 2004) into law 
to add M.C.L. § 205.54bb. The law 
provides a sales tax exemption 
for the sale of an automobile by a 
qualified charitable organization to 
a qualified recipient. 

NEW DEVELOPMENTS IN 
PROPERTY TAX 
111 County of Wayne v. 1Yfichigan State 

Tax Commission, 2004 Mich. App. 
LEXJS 205 (March 11, 2004). 
Affirming the Tax Tribunal, the 
appellate court held that the mul
tiplier tables developed by the 
State Tax Commission for assess
ing utility personal property were 
legally sound. 

111 WA. Foote Memorial Hospital 
u. City of Jacf:tson, 2004 Mich. 
App. LEXIS 1401 (June 8, 2004). 
Sending a petition via FedEx 
does not satisfy the statute when 
M.C.L. § 205.735(2) specifically 
requires filing by "certified mail." 

$ Colonial Square Cooperative v. 
City of Ann Arbor, 2004 Mich. App. 
LEXJS 2076 (August 5, 2004). The 
city is not permitted to annually 
increase the taxable value of an 
entire parcel of property when 
individual units in that parcel are 
transferred. 

e UAW-Ford National Education 
Development and Training 
Center u. City of Detroit, Mich. 
Ct. of Appeals Docket No. 242809 
(unpublished, March 11, 2004). 
Affirming the Tax Tribunal, the 
appellate court determined that 
the property was exempt under 
M.C.L. § 211.7m (property owned 
by a municipality) and was not 
converted to taxable property 
because the taxpayer was not "a 
business conducted for profit." 

• Rita C. Ferguson v. Township of 
Hmnburg, Mich. Ct. of Appeals 
Docket No. 243852 (unpublished, 
April 13, 2004). The taxpayer 
could not argue that she had 

not received notice of the special 
assessment for a sanitary sewer 
project because her mortgagee 
paid the tax bill, including the spe
cial assessment. 

0 Republic Bank v. Genesee County 
Treasurer, Mich. Ct. of Appeals 
Docket No. 251072 (unpublished, 
April27, 2004). Under the unique 
facts of the case, the appellate 
court determined that the govern
ment did not provide sufficient 
notice of the tax foreclosure 
proceedings to the property's 
mortgagee. 

e Nero Par v. City of Southfield, 
Mich. Ct. of Appeals Docket No. 
245294 (unpublished, June 3, 
2004). Because the taxpayer could 
not prove that a protest before 
the board of review would be an 
exercise in futility, the lower court 
properly dismissed the case for 
lack of jurisdiction. 

111 City of Monroe v. J11onroe Bank & 
Trust, Mich. Ct. of Appeals Docket 
No. 246128 (unpublished, June 15, 
2004). Affirming the lower court, 
the Michigan Court of Appeals 
held that under M.C.L. § 211.40 
tax liens take priority over compet
ing claims regardless of when the 
other claims arose. 

• Kohl's Departnwnt Stores, Inc. 
u. City of Kentwood, Mich. Ct. 
of Appeals Docket No. 246963 
(unpublished, June 17, 2004). 
The appellate court affirmed the 
Michigan Tax Tribunal and stated 
that the percentage of sales used 
to determine market rent was sup
ported by the evidence. 

• Rantco Gershenson, Inc. v. Bangor 
Township, Mich. Ct. of Appeals 
Docket No. 242026 (unpublished, 
June 29, 2004). The appellate 
court concluded that the taxable 
value of a parent parcel should be 
apportioned in both non-transfer 
and transfer splits of the land 
using a percentage of the parent 
parcel's true cash value (not a per-
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centage of acreage). 
$ Danse Corp. v. City of Madison 

Heights, Mich. Ct. of Appeals 
Docket No. 244723 (unpublished, 
July 27, 2004). Reversing the Tax 
Tribunal, the appellate court con
cluded that the utility and amor
tization of specialized tools had to 
cease when the tools were no lon
ger used to produce the products 
for which they were designed in 
order to qualifY for the exemption 
in M.C.L. § 211.9b. 

111 Centre Management v. City of 
Ferndale, Mich. Ct. of Appeals 
Docket No. 248266 (unpublished, 
August 10, 2004). The Michigan 
Court of Appeals determined that 
the Tax Tribunal lacked jurisdic
tion because the taxpayer failed to 
protest the increased taxable value 
of the commercial property at the 
Board of Review meeting. 

e Ronald and Dolores Michaels 
v. Township of Macomb, Mich. 
Tax Tribunal Docket No. 268027 
(March 16, 2004). The Michigan 
Ta,x Tribunal determined that 
the true cash value for the horse 
arena/stable was best calculated 
by treating the building as a 
mixed-use facility. 

e Steelcase, Inc. u. City of Kentwood, 
Mich. Tax Tribunal Docket No. 
243858 (March 19, 2004). The 
Michigan Tax Tribunal used the 
income approach to value the real 
property, \vhich included over 3 
million square feet of buildings. 

~ JI.;Jelling Resorts International 
u. Township of Dove1; Mich. Tax 
Tribunal Docket No. 276563 
(March 24, 2004). The Michigan 
Ta,x Tribunal combined the cost 
approach (25% weight) and the 
income approach ( 75% weight) to 
decide the true cash value of the 
Treetops Sylvan Resort complex. 

$ SSAB Hardtech, Inc. u. State Tax 
Commission and City of Mason, 
Mich. Tax Tribunal Docket No. 
288672 (March 30, 2004). The 
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taxpayer's request to reduce the 
assessed and taxable value of per
sonal property (i.e., manufacturing 
machinery and equipment) was 
denied. 

~ Grace Reid u. Charter Township 
of Lansing, Mich. Tax Tribunal 
Docket No. 294571 (April 1, 2004). 
The real property special assess
ment for sanitary sewers was 
upheld. 

~ Ronald and Patricia Burgess v. 
Township of Raisinville, Mich. 
Tax Tribunal Docket No. 264601 
(April 2, 2004). Lilyan Hinkley v. 
Township of Raisinville, Mich. Tax 
Tribunal Docket No. 254602 (April 
2, 2004). William and Debra 
Hinhley v. Township of Raisinville, 
Mich. Tax Tribunal Docket No. 
264603 (April2, 2004). Jeffrey & 
Laurie Hoff'man u. Township of 
Raisinville, Mich. Tax Tribunal 
Docket No. 264604 (April 2, 2004). 
Edward and Dolores Kreger v. 
Township of Raisinuille, Mich. 
Tax Tribunal Docket No. 264591 
(April 2, 2004). Douglas and 
Doree Whitaker v. Township of 
Raisin ville, Mich. Tax Tribunal 
Docket No. 264605 (April2, 2004). 
The Michigan Tax Tribunal upheld 
the special assessment for the 
installation of city water mains in 
front of the residential property. 

• Richard D. Smith II v. Rutland 
Charter Township, Mich. Tax 
Tribunal Docket No. 289633 
(April 6, 2004). The Michigan 
Tax Tribunal concluded that the 
hangar facility was entitled to an 
exemption under M.C.L. § 211.7m 
(local government); however, the 
taxpayer \vas liable for the lessee 
user's tax under M.C.L. § 211.181. 

~ On April 21, 2004, Gov. Jennifer 
Granholm signed House Bill 4472 
(Public Act 79 of 2004) into law to 
amend M.C.L. § 211.9£ The law 
revises the definition of "eligible 
distressed area." 

• On May 20, 2004, Gov. Jennifer 
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Granholm signed House Bill 5545 
(Public Act 108 of 2004) into law to 
amend M.C.L. § 211.905b. The law 
revises the reimbursement of col
lection of the state education tax. 

e On July 22, 2004, Gov. Jennifer 
Granholm signed House Bill 5824 
(Public Act 244 of 2004) into law 
to add M.C.L. § 211.9j. The law 
creates an exemption for certain 
personal property located in a 
designated innovations center 
in a smart park. 

@ On July 22, 2004, Gov. Jennifer 
Granholm signed House Bill 5823 
(Public Act 245 of 2004) into law 
to add M.C.L. § 211.7ii. The law 
creates an exemption for real prop
erty designated as an innovations 
center in a smart park. 

e On July 22, 2004, Gov. Jennifer 
Granholm signed House Bill 6026 
(Public Act 251 of 2004) into la\v to 
amend M.C.L. § 125.2790. The law 
exempts start-up businesses from 
the obsolete properties tax for a 
certain time period. 

$ On July 22, 2004, Gov. Jennifer 
Granholm signed House Bill 6025 
(Public Act 252 of 2004) into law 
to add M.C.L. § 211.7hh. The law 
exempts start-up businesses for 
five years from real and personal 
property taxes. 

NEW DEVELOPMENTS IN 
INCOME TAX 
0 Revenue Administrative Bulletin 

2004-1 (April 5, 2004). RAB 2004-
1 discusses the procedures for fil
ing composite income tax returns, 
particularly for flow-through 
entities and non-resident 
member taxpayers. 

NEW DEVELOPMENTS IN 
OTHER MISCELLANEOUS TAX 
AREAS 
$ DaimlerChrylser Corp. v. Dep't. 

of'Treasury, 469 Mich. 1025, 679 
N.W.2d 67 (April 9, 2004). In lieu 
of granting leave to appeal, the 

Michigan Supreme Court remand
ed to the trial court for further 
proceedings and noted that all 
refunds (except those for commu
nity action agencies) are subject to 
the four-year statute of limitations 
period. 

0 Highland-Howell Development Co., 
LLC v. Township of Marion, 469 
Mich. 673, 677 N.W.2d 810 (April 
14, 2004). Because common-law 
tort and contract claims are not 
within the exclusive and original 
jurisdiction of the Tax Tribunal, as 
defined by statute, the Supreme 
Court remanded the case to circuit 
court. 

o Dep't. of' Treasury u. Laurense 
Gregory Coller; Mich. Ct. of 
Appeals Docket No. 244344 
(unpublished, March 9, 2004). The 
appellate court affirmed the lower 
court and held that because the 
taxpayer failed to file the required 
amended SBT tax returns in his 
capacity as corporate officer, the 
tax debts were not discharged 
in the Chapter 7 bankruptcy 
proceedings. 

e Arremony v. Dep't. of' Treasury, 
Mich. Ct. of Appeals Docket No. 
244340 (unpublished, March 18, 
2004). Reversing the trial court, 
the Court of Appeals concluded 
that the statute of limitations peri
od had not expired when the tax
payer negotiated an installment 
agreement and made a partial 
payment on its SBT debt. 

e Ravenna Castings Center v. 
Township of' Ravenna, Mich. Ct. 
of Appeals Docket No. 242286 
(unpublished, May 6, 2004). 
Mfirming the Tax Tribunal, the 
appellate court held that the 
Tribunal did not err when it found 
that it lacked jurisdiction because 
the taxpayer's petition was not 
filed timely. 

0 NelDarh lvforning Ledger Co. 
v. Dep 't. of' Treasury, Mich. Ct. 
of Appeals Docket No. 244733 
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(unpublished, May 27, 2004). The 
trial court was correct to com-
pel discovery because how the 
Department treated other news
paper publishers' payments to the 
Associated Press was not "informa
tion obtained in connection with 
the administration of a tax" under 
M.C.L. § 205.28(1)(f). 

~ General Motors Col]J. v. Dep't. ol 
Treasury, Mich. Ct. of Appeals 
Docket No. 248320 (unpublished, 
June 8, 2004). The four-year stat
ute of limitations found in M.C.L. 
§ 205.27a is applicable to the 
taxpayer's request for a refund of 
overpaid motor fuel taxes because 
it was the applicable statute of 
limitations in effect when the tax
payer's cause of action arose. 

e Zantop International Airlines, 
Inc. v. Dep't. ol Treasury, Mich. 
Ct. of Appeals Docket No. 249548 
(unpublished, August 3, 2004). 
Affirming the lower court, the 
appellate court determined that 
res judicata and collateral estoppel 
barred the taxpayer's claims. 

o Revenue Admin. Bulletin 2004-2 
(May 5, 2004). RAB 2004-2 estab
lishes the annual interest rate due 
on under- and overpayments for 
the last half of 2004. 

* On May 27, 2004, Gov. Jennifer 
Granholm signed House Bill5241 
(Public Act 118 of 2004) into law 
to amend M.C.L. § 141.862. The 
law revises the population require
ments for the collection of the 
hotel-motel tax and the rate of the 
excise taxes. 

0 On June 24, 2004, Gov. Jennifer 
Granholm signed House Bill 5632 
(Public Act 164 of 2004) into law to 
amend M.C.L. §§ 205.427,205.432. 
The lavv increases the tobacco 
products tax and earmarks such 
funds. 
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