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STATE MICHIGAN 

February 15, 1993 

Dear Taxation Section Members: 

The Taxation Section continues to have an active agenda. Among 
the Tax Section's goals are· to provide quality programming and an 
opportunity to network among tax professionals. In pursuit of those goals, 
I am proud to' discuss the following activities: 

1. The Summer Tax Conference is set for July 29 through July, 31, 
1993 at the Grand Traverse Resort. In spite of the legal problems 
plaguing the facility, we have been assured that the Grand Traverse 
will continue to maintain its world-class status. The theme for this 
year's Conference is "Tax Trends - What's New? What's Not? 
What's Next?" The program consists of topics such as "General 
Legislation and Case Law Update", "Restructuring Corporate Debt", 
"Employee Benefits", "Generation-Skipping Tax" and "Limited Liability 
Company Comparison". The speakers have national reputations and 
include Jerome Wolfe (of Coopers & Lybrand, Detroit), Kevin Keyes 
(of Steptoe & Johnson in Washington, D.C.), David Kautter (of Ernst 
& Young in Washington, D.C.), Charles Fox (of Schiff Hardin & 
Waite, Chicago) and Barbara Spudis (of Baker & MacKenzie, Chica
go). Members are encouraged to bring their families and enjoy the 
educational opportunities as well as the Grand Traverse's facilities. 

2. The After Hours Tax Law Series has continued its successful 
programming. With the help of the Institute for Continuing Legal 
Education, the attendance at this year's programs has increased. 
Programs are held from 3:00 to 6:00p.m. each month, once in Novi 
and once in Grand Rapids. The April and May programs are as 
follows: "Like Kind Exchanges and Other Real Estate Tax Problems", 
featuring Wayne Bryan and James Rocchio. The program will be on 
Tuesday, April 13, in Novi and Thursday, April 22, in Grand Rapids. 
The final presentation for the current fiscal year will be on May 4 in 
Novi and May 13 in Grand Rapids. The program will be "A Panel 
Discussion on Practicing Effectively Before the IRS Appeals Office" 
and will feature Robert Miller, Michael Obloy and Zora Hargrave. I 
encourage your attendance. 

3. Once again, Come rica Bank has generously agreed to sponsor the Tax 
Directory, which is provided to all Members of the Tax Section as 
part of their annual dues. The Tax Directory will continue to provide 
a list of important IRS and State of Michigan phone numbers and 
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contact persons, as well as information relating to Comerica Bank 
personnel. The Tax Directory is in the process of being finalized for 
delivery to all Taxation Members. , 

The Tax Section's committees are actively pursuing their educational 
agendas. Each Committee, consisting of Corporation, Employee 
Benefits, Estates and Trusts, Partnership, Practice and Procedure, 
State and Local, and International, have three to four educational 
meetings per year. I encourage you to read the individual reports of 
the committees which follow this letter in order to get further details 
regarding those committees' activities. To name just one of the 
many innovative programs recently put on by one of your commit
tees, was the liaison meeting between the Internal Revenue Service
District Directors Office and Office of District Counsel. The meeting 
was attended by approximately 40 tax attorneys as well as represen
tatives from the IRS and was a great success. We are looking 
forward to continuing the program. 

5. The Annual Meeting of the Tax Section will be held in Grand Rapids 
this year on Thursday, September 30. I encourage you to mark your 
calendars early and reserve the date. The Tax Section will be 
sponsoring a two-hour program relating to current tax issues.,. Robert 
Stead will be presenting the State of the Law on behalf cit the Tax 
Section this year. 

6. The qedication of the staff of the Michigan Tax Lawyer, including 
Stephen Feldman, Joseph Bonventre and Eric Weiss, continues to 
provide excellent articles and other important features. 

I look forward to the active participation of all Tax Section Members. 
For every tax lawyer, the Tax Section provides one or more beneficial 
programs. I encourage each of you to participate and to provide me or our 
Tax Section Coordinator, Karen Nizol, with your thoughts and suggestions. 

I look forward to seeing you at upcoming programs, especially the 
Summer Tax Conference. 

JAL/hlc 
hc\stbrmitx.cvr 

~Very truly yours, 

~&_:~ 
JEFFREY A. LEVINE 

Chairperson 
Taxation Section 

STATE BAR OF MICHIGAN 



Reports 
from the 
Committees Michigan Tax Lawyer-1st Quarter 1993 r) \ ; 

Report of the also held on the merits of CD-ROM 
technology in tax practice. Upon 

Corporation Committee conclusion of this ambitious agenda, 

Mark C. Larson, Chairperson there was much rejoicing. 
Dykema Gossett 

3. Future Schedule. 400 Renaissance Ctr., 35th Floor 
Detroit, Ml 48243-1504 Two future meetings of the Corpora-
(313) 568-6790 tion Committee have been scheduled 

for March 17, 1993 and May 20, 1993. 
1. Chairperson's Message. The March 17 meeting will focus on S 
You have probably received notifica- corporations, debt modifications, and 
tion in the mail regarding the Sixth covenants not to compete. The May 
Annual Summer Tax Conference to 20 meeting will focus on the regula-
be held at the Grand Traverse Resort tion under IRC §704(c). These meet-
on July 29-31, 1993. Of special ings will be held at the offices of 
interest to those practicing corporate Kemp, Klein, Umphrey, Endelman & 
tax law are the presentations on Beer, P.C. in Troy, Michigan. If 
"Restructuring Corporate Debt" by developments occur with respect to 
Kevin M. Keyes and "Limited Liabil- the enactment oflimited liability 
ity Companies" by Barbara C. Spudis. companies, they will be added to the 
These are timely topics being pre- agenda of either meeting. 
sen ted by two of the most widely 
recognized tax attorneys in the coun- 4. Important Developments. 
try. ATTEND! The most important developments are 

Those attending the Corporate those that are currently in process at ) Committee meetings held during the this time. :Eirst, the Michigan Lim-
year not only receive the benefit of ited Liability Company Act was 
technical presentations, but also have reintroduced in the Michigan House 
the ability to solicit differing perspec- and all indications are that it will be 
tives on practical applications and passed. Second, the Supreme Court 
treatments. I strongly encourage you heard arguments in Newark Morning 
to attend. Ledger Co. v U.S. on November 10, 

1992. Newark, which was argued for 
2. Recent Activities. the taxpayer by former Circuit Judge 
On February 10, 1993, the Corpora- Robert Bork, presents to the Supreme 
tion Committee, the Partnership Court the question of amortization of 
Committee, and the Real Estate intangible assets that are indistin-
Section's Committee on Federal guishable from goodwill and going 
Income Tax Aspects of Real Estate concern value. If the government 
Transactions held a joint meeting. prevails in this case, then any legisla-
The focus of the meeting was prima- tive effort to provide for amortization 
rily on partnerships with presenta- would have a revenue loss which 
tions on Rev. Rul. 93-7, Prop. Reg. would require revenue raisers to pay 
§1.337(d)-3 issued on December 15, for it under the current budget rules. 
1992, the differences between the Third, the President is about to 
proposed and fmal regulations re- announce his economic proposals 
garding disguised sales, and new IRC which are likely to include a hike in 
§737 (yes, a new section crept into the corporate tax rates and some version 
Code when you weren't looking last of an investment tax credit. All of 
October). There are still a few copies these topics will be added to our 
of the handouts available which I will Committee's agenda at some point \' 

mail on request. A discussion was and again there will be much tejoic- ,i) 
4 ing. 
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Report of the Employee 
Benefits Committee 
Jahet G. Witkowski, Chairperson 
Jaffe, Snider, Raitt & Heuer, P.C. 
One Woodward Avenue, Suite 2400 
Detroit, Ml 48226 
(313) 961-8380 

1. Chairperson's Message. 
In January, the ffiS published a 
notice of proposed rule making (EE-
62-92) proposing amendments to the 
final regulations under. §401(aX4) of 
the Internal Revenue Code of 1986. 
David Munroe of the Assistant Chief 
Counsel's Office of the IRS reports 
that the Staff is working on and 
hopes to issue in the near future 
proposed amendments to the mini
mum coverage regulations under 
§410. After the proposals are com
pleted and hearings are held in April, 
we hope to bring David or another 
member of the Staff who has been 
involved with the regulations to 
Michigan to speak to our Committee. 

2. Recent Activities. 
On March 26, 1993, the Committee 
met at Sheraton Oaks in Novi, where 
John Eggertsen and Jane Smith gave 
a timely and informative presentation 
on health care benefits, including 
F AS 106, plan design, managed care 
and related legal issues. 

3. Future Schedule. 
On May 24, 1993, the Committee will 
meet at Sheraton Oaks, 2700 
Sheraton Drive, Novi, Michigan 
48377 for our annual talent show, 
featuring several Committee mem
bers who will each make a brief 
presentation on a particular issue 
encountered in their practice. Speak
ers for this meeting will include 
Jeffrey DeVree, who will discuss civil 
litigation of employee benefits issues, 
and Thomas Williams, who will speak 
about race, age, gender and other 
forms of prohibited discrimination 
within the context of employee benefit 

plans, Maureen Darmaninin, who 
will talk about the Family and Medi
cal Leave Act of 1993, and Barbara 
Bluford, who will discuss the SEC's 
new rules with regard to disclosure of 
executive compensation. I am looking 
forward to seeing all of you at the 
meeting. 

Report of Estates 
and Trusts Committee 
Joseph A. Bonventre, Chairperson 
Clark, Klein & Beaumont 
1600 First Federal Building 
Detroit, Ml 48226-1962 
(313) 965-8293 

1. Chairperson's Message. 
The Internal Revenue Service has 
issued proposed regulations on sev
eral issues relating to the Generation
Skipping Transfer Tax and Qualified 
Domestic Trusts. Several members of 
our Committee, (including Dennis 
Mitzel, Reg Nizol, George Gregory 
and myself) are in the process of 
reviewing these proposed regulations 
to determine if our Committee should 
prepare and submit comments. 
Please let me know if you are inter
ested in working on the comments. 
Your participation is strongly encour
aged! 

George Gregory has been busy 
drafting a proposed Michigan Pick-Up 
Tax with members of the Estates and 
Trusts Committee and members of 
the Probate Section. The goal is to 
get the Michigan Legislature and 
Gov. Engler to enact the Pick-Up Tax 
this year (and repeal the Michigan 
Inheritance Tax). Please call me if 
you are interested in working on this 
worthwhile project. 

2. Recent Activities. 
On January 28, 1993,48 attendees 
were treated to two outstanding 
presentations. First, David Horvath 
explained how the new Michigan 
Inheritance Tax form should be 
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I completed. Several good questions on September 30, 1993, in conjunction 
were asked and answered during with the State Bar of Michigan An-
Dave's presentation. Second, Michael nual Meeting. Ev is waiting to decide 

I 
Obloy presented the topic "What's on his topic in light of the new admin-

! New in the Fiduciary Income Tax istration in Washington. 
Area". Mike's presentation included If you plan to attend the May 4, 
a review of the 1992 Cases and Rev- 1993 event, please contact my 
enue Rulings in a variety of areas secretary Mary Trayner at (313) 
including S Corporations, IRA's 965-8801, so we will reserve 
deductibility of trust expenses for enough seats for everyone. 
investment advice, and multi-jurisdic-
tional questions. Mike also briefly 
discussed potential 1993 legislation in Report of International 
the estates and trusts area. Mter the 
meeting several of us engaged in a Tax Law Committee 
lively discussion of the Michigan Richard S. Soble, Chairperson 
Inheritance Tax with Dave Horvath. Honigman, Miller, Schwartz & Cohn 
Thanks again Dave and Mike for two 2290 First National Bldg. 
excellent presentations! Detroit, Ml 48226 

(313) 256-7520 

3. Future Schedule. 
On Tuesday, May 4, 1993, at 3:00 1. Chairperson's Message. 
p.m. at the Radisson Plaza Hotel, On February 24, 1993, the 
Southfield, Michigan, Howard Committee's focus will be on Mexico. 
Young (partner with the law firm of The Committee will meet to hear Don ') 
Weisman, Trogan, Young & Schloss, Wilson of Deloitte & Touche talk 
P.C.) will discuss the area of asset about the new Treaty with Mexico, 
protection planning with the use of and Larry Ainslie of Chrysler will 
foreign situs trusts. All of us in the talk about the interplay of §482 and 
estate planning and business areas §1059A, especially as they relate to 
have confronted the client's questions Maquiladoras. There may also be 
about how to protect his or her assets some discussion of the North Ameri-
in the event of catastrophic litigation can Free Trade Agreement. The 
- particularly in the professional field meeting will be held at the office of 
where inadequate insurance is a Honigman, Miller, Schwartz and 
problem. The answers to our client's Cohn, Suite 2290, First National 
questions have never ben fully satis- Building in Detroit at 3:30. Expres-
factory since they inevitably involve sions of interest in the Committee 
transferring assets out of the client's continue apace. I am confident that 
control. Howard Young will discuss the Committee will continue to grow 
how we can use the foreign situs and that its activities will prove 
trust concept to achieve outstanding valuable to the members. 
results in a complex area which 

2. Future Schedule. involves the multi-legal disciplines of 
estate planning, creditor's rights and On March 23, Steve Hannes and Tony 
federal and foreign taxation issues. Barbera of the Washington Office of 

Everett Zack (partner with the Deloitte & Touche will be in town to 
Lansing law firm of Fraser, speak about new transfer pricing 
Trebilcock, Davis & Foster, P.C.) is rules. Steve is Deloitte's national 
scheduled to speak at our Committee expert on this topic. Tony is an 

Jl meeting to be held in Grand Rapids economist with a wide range ofpracti-
cal audit experience in the area. The 
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meeting will be held at the office of 
Honigman Miller, Schwartz and 
Cohn, Suite 2290, First National 
Building in Detroit at 3:00. 

3. Important Developments. 
The IRS issued temporary and pro
posed rules under §482 regarding 
transfer pricing. The temporary rules 
abandon a strict priority of methods 
to determine whether the price at 
which property is transferred be
tween related parties is arms length. 
Instead, a "best method" rule has 
been adopted. · The regulations list a 
series of factors that are to be consid
ered in determining which method 
yields the most accurate determina
tion of the arms-length price. These 
rules will be the subject of our meet
ing on March 23 (see above). 

Report of .the 
Partnership Committee 
Gary Schwarcz, Chairperson 
Barris, Sott, Denn & Driker 
211 West Fort Street 
Fifteenth Roor 
Detroit, Ml 48226 
(313)965-9725 

1. Chairperson's Message. 
On February 10, 1993, the Partner
ship Committee, the Real Estate 
Section's Committee on Federal 
Income Tax Aspects of Real Estate 
Transactions and the Corporation 
Committee held a joint meeting to 
discuss (1) Proposed Treasury Regu
lation §1.337(d)-3, (2) the final Trea
sury Regulation under Code §707, 
and (3) new Code §737. 

2. Future Schedule. 
On March 17, 1993, the Partnership 
Committee, the Real Estate Section's 
Committee on Federal Income Tax 
Aspects of Real Estate Transactions 
and the Corporation Committee will . 
conduct a joint meeting to discuss 

Treasury Regulations dealing with (1) 
. S corporation distributions and (2) 
debt modification rules. On May 20, 
1993, the same committees will meet 
to discuss' the Code §704(c) Treasury 
Regulations. The meetings will be 
held at 3:30p.m. at the offices of 
Kemp, Klein, Umphrey, Endelman & 
Beer, P.C. located at 201 W. Big 
Beaver Road, Troy, Michigan. 

3. Important Developments. 
On February 10, 1993, the proposed 
Limited Liability Company Act, H.B. 
4023 was unanimously reported out 
of the House Business and Finance 
Committee. The bill is similar to bills 
introduced in the recent past. 

On October 24, 1992, §737 of the 
Code was enacted. This provision 
provides that a partner who contrib
utes appreciated property to a part~ 
nership must recognize the pre
contribution built in gain attributable 
to the contributed property if the 
partnership distributes property to 
him within five years of the contribu
tion. The gain is recognized to the 
extent that the fair market value of 
the distributed property exceeds his 
adjusted basis in his partnership 
interest, less any cash received as 
part of the distribution. 

If more than one property is con
tributed by the partner, the built in 
gains and losses are netted for these 
purposes. 

Gain is generally not recognized 
under Code §737 if the partnership 
distributes property to a partner 
which had been earlier contributed by 
the same partner. However, if the 
distributed property consists of an 
interest in an entity, gain is recog
nized to the extent that the fair 
market value of the entity is attribut
able to property contributed to the 
entity subsequent to the contribution 
of the entity to the partnership. 

§737 applies to partnership distri
butions on or after June 25, 1992. 

Reports 
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Report of the Practice 
and Procedure 
Committee 
Thomas G. Mies, Chairperson 
Mies & Associates P.C. 
32900 Five Mile Road 
Suite 200 
Livonia, Ml 48154 
Phone: (313) 421-8022 

1. Chairperson's Message. 
The Committee is pleased to an
·nounce that the First Annual Detroit 
District Liaison Meeting, which was 
held on January 19, 1993, was very 
successful. The meeting featured 
comments by John 0. Hummell 
Detroit District Director; Zora ' 
Hargrave, Chief Appeals Office; Dave 
Tash, Problem Resolution Officer· 
Bonnie Burks, Chief, Quality Me~
surement Section Examination Divi
sion; Oksana Xenos, District Counsel· 
and Bill Bigby, Chief, Collection ' 
Division. The meeting was attended 
by approximately 45 attorneys 
consisting of both practitioner; and 
attorneys of the Office of District 
Co~sel. The minutes of the meeting 
are mcluded in this issue of the 
Mich~an Tax Lawyer. Following the 
meetmg, there was a reception which 
pro~ded the practitioners an oppor
tumty to meet the representatives of 
the Internal Revenue Service and 
engage in informal discussions. 

2. Future Schedule. 
The remaining meetings for the 
upcoming year are scheduled for April 
22, 1993 and June 24, 1993. The time 
of the meetings is 3:00p.m. to 5:00 
p.m. and the meetings are held at the 
law firm of Couzens, Lansky Fealk 
Ellis, Roeder & Lazar, P.C., 33533 ' 
West Twelve Mile Road, Suite 150, 
Farmington Hills, Michigan. The 
April meeting will be a "round table" 
discussion of issues and topics which 
the members in attendance wish to 

Michigan Tax Lawyer-. 1st Quarter 1993 

address. This will provide an oppor
tunity for members of the Committee 
to share their experience with other 
members. In addition, the Practice 
and Procedure Annual Meeting will 
be held in conjunction with the An
nual State Bar Meeting in Grand 
Rapids at 2:00 p.m. on September 30 
1993. ' 

Report of the State 
and Local Committee 
James H. Novis, Chairperson 
Honigrnan, Miller, Schwartz and Cohn 
2290 First National Bldg. 
Detroit, Ml 48226 
(313) 256-7940 

1. Chairperson's Message. 
The attendance at the Committee 
Meeting held on January 7, 1993 was 
very encouraging. Several members 
attended the meeting held in Detroit 
via conference call from Lansing. 
Based on this initial conference call 
experience, we are working to im
prove the meeting format as well as 
the conference facility so that those 
attending via telephone will be able 
to better follow the meeting. I hope to 
connect the next meeting, (tentatively 
scheduled in Lansing for late April or 
early May) with a location in Grand 
Rapids as well as Detroit. If anybody 
would ~be interested in hosting the 
Grand Rapids location, please contact 
me. 

2. Recent Activities and Develop· 
ments. 
At the Committee Meeting held 
January 7, 1993, we discussed a 
number of current issues including 
the status of the Caterpillar matters. 
The U.S. Supreme Court denied 
Caterpillar's appeal on November 30, 
1992 and Caterpillar did not file a 
motion for rehearing. The Michigan 
Su~reme Court decision in Caterpil
lar 1s, therefore, final. Practitioners 

() 
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representing taxpayers with Caterpil- Claims Docket Number 91-13364CM 
lar-type cases are generally consider- and John C. Bachman v. MDT, MIT 
ing whether to amend the complaints Docket Number 155009. 
for other potential refund claims On January 22, 1993, Judge 
(such as ERISA preemption) that may Giddings ruled in Howmet Corpora-
exist in the years held open by the tion v. MDT, Michigan Court of 
complaints. It is unclear whether any Claims Docket Number 87-11161-CM, 
of the taxpayers with cases in abey- that PL 86-272 is not the controlling 
ance in the Court of Claims or the nexus standard for the Single Busi-
Michigan Tax Tribunal are planning ness Tax and that sales by a Michl-
to continue to press the Caterpillar gan based company into states in 
issue. which the taxpayer has mere due 

The proposed Michigan Single process nexus are not thrown back 
Business Tax rules were withdrawn to Michigan. The decision does not 
from consideration before the Joint mention Guardian or Cargill, conflict-
Committee on Administrative Rules ing cases on the same issue awaiting 
before the end oflast year. The decision in the Michigan Court of 
Proposed Rules will be resubmitted to Appeals. 
the Joint Committee in early 1993. A The Committee will also be watch-
hearing before the Joint Committee ing the competing school finance 
was originally scheduled for October reform/property tax cut proposals 
1, 1993, but was cancelled due to currently in the Michigan House and 
changes requested by the broadcast- Senate. If the proposals move 

- ing industry. '.J(he Michigan Depart- quickly, the Committee will consider 
ment of Treasury has since amended scheduling a meeting to address 
the rules by removing the discussion them. 
of royalties and the special sales 
apportionment rule applicable to 3. Future Schedule. 
broadcasting. The State and Local I am currently working to schedule a 
Tax Committee will be mailing to its meeting in either late April or early 
members additional information with May to be held in Lansing. The 
respect to Proposal Rules. meeting will include administrators 

The January meeting also included from the Michigan Department .of 
a discussion, led my Greg Nowak, Treasury and Assistant Attorney 
regarding various potential refund Generals. A notice will be mailed to 
opportunities under the Syntex deci- Committee members as soon as the 
sion (use tax on prescription drug details are confirmed. 
samples), Preston (Michigan net 
operating loss) and Wisne (inapplica- 4. Supplement. 
bility of Michigan Income Tax to S Mter the report was submitted, the 
corporation distributions of nonresi- Michigan Court of Appeals decided 
dent shareholders). The Michigan the Gillette and Guardian cases (PL 
Department of Treasury is apparently 86-272 is inapplicable to SBT) and 
attempting to settle Preston type net the U.S. Court fo Appeals, 6th Circuit 
operating loss cases but continues to decided Thiokol (SBT ERISA preemp-
press the position that Michigan net ,tion based on injunctive and declara-
operating losses are limited by federal tory claims, is a federal question 
modified taxable income (i.e., the remanded to District Court, but 
position addressed in Pollack v. MDT refunds must be pursued in state 

I 
5 MIT 314 (1987)). With respect to court). See the article in this issue 
the Wisne issue, also see Herbert D. addressing these cases. 
and Audre Mendel v. MDT Court of 

9 
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What is a Royalty under Michigan's Single 
Business Tax Act? 
By: Chester E. Kasiborski, Jr. The Internal Revenue Code 

contains no defmition of the term 
Introduction "royalty". Also, Subsection (2) of 
Michigan's Single Business Tax Act Section 2 of the SBTA makes fed-
("SBTA")\ with a few exceptions that eral income tax laws (and presum-
will be discussed later, provides that ably judicial decisions interpreting 
a party who pays royalties must add the internal revenue code) inappli-
those payments to its single business cable unless the federal income tax 
tax ("SBT'') base2 and thus pay single issue arises in a "comparable con-
business tax on those payments. text" to the SBTA issue.8 Thus, it 
Conversely, a party that receives a follows that federal precedent is 

': royalty payment deducts those pay- irrelevant in identifying a royalty 
ments from its SBT base3 and does payment under the SBTA unless it 
not pay single business tax on those involves and decides the question of 
payments. The treatment of royalties whether a particular payment was a 
under the SBTA is straightforward. royalty or some other type of pay-
The difficulty in application of the ment. Federal decisions which 
SBTA arises when attempting to merely assume that a particular 
identify a true royalty payment. No payment is a royalty and then 
definition of the term royalty is discuss the attendant federal in-
contained within the SBTA and the come tax consequences are of no :J reported decisions provide little import. 
enlightenment. Taxpayers and the Michigan 

Department of Treasury ("Depart-
The SBTA Fails to Define the ment") are left with no alternative 
Term "Royalty'' but to look to the Michigan common 
The SBTA does not contain a defini- law for interpretations of the term 
tion of the term "royalty''. This is royalty as used in the SBTA. Un-
despite the fact that it sets forth fortunately, the reported Michigan 
definitions of over twenty terms,4 decisions lack a comprehensive 
including definitions of commonly definition of royalty. While the 
used terms such as "rent"5 and term royalty has been used for 
"sale"6• On the subject of words and centuries and is part of the common 
phrases, the SBT does provide as parlance of lawyers, accountants, 
follows: and business people, a clear, con-

"(2) A term used in this act and not cise, and comprehensive definition 
defined differently shall have the of the term is not as easy to state as 
same meaning as when used in might appear at first blush. Indeed, 
comparable context in the laws of as the Michigan Supreme Court has 
the United States relating to noted: 
federal income taxes in effect for " ... royalty transactions are, in 
the tax year unless a different reality, a mixture of various 
meaning is clearly required. A elements and thus difficult to 
reference in this act to the internal characterize in a consistent 
revenue code includes other provi- conceptual manner."9 

sions of the laws of United States Perhaps that is why no definition of 
relating to federal income taxes. "7 

the term royalty is contained within ( \' 

(emphasis added) the SBTA, notwithstanding the 
. i\:i 

I 
10 obvious utility of and need for a 

definition. 
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Reported Michigan Decisions are 
of Little Utility in Identifying a 
True Royalty Payment 
The SBTA treatment of royalties has 
spawned a number of reported deci
sions which address the question of 
whether or not particular payments 
made by or to taxpayers constituted 
royalties under the SBTA. However, 
none of the decisions contains a 
comprehensive definition of the term 
royalty suitable for general applica
tion and all were decided on some
what narrow facts. They also failed 
to exhibit a consistent thread of 
analysis or logic. 

A. Mobil Oil 
The Michigan Supreme Court's 
decision in Mobil Oil Corporation v 
Department of Treasury, 10 contains a 
lengthy discussion of royalties. How
ever, the very narrow issue in Mobil 
Oil was whether or not the phrase 
"all royalties" in Section (9X4Xg) of 
the SBTA11 included oil and gas 
royalties.12 Accordingly, in its deci
sion in Mobil Oil, the Supreme Court 
did nQt assume the task of attempting 
to state a definition of royalty that 
was applicable to all businesses and 
industries. 

The Supreme Court's decision in 
Mobil Oil includes the following 
discussion of the term royalty: 

"Since there is no legislative his
tory on this point and no definition 
in the statute, we must turn to the 
common understanding gf the 
term. The Random House College 
Dictionary defines "royalty" as: 

[A] compensation or portion of 
the proceeds paid to the owner of a 
right, as a patent or oil or mineral 
right, for the use of it ... an agreed 
portion of the income from a work 
paid to its author, composer, etc., 
usually a percentage of the retail 
price of each copy sold ... a royal 
right, as over minerals, granted by 
a sovereign to a person or corpora
tion ... the payment made for such 

a right. [The Random House Col
lege Dictionary (rev ed), p. 1150. 
Emphasis added.] 

This definition includes mineral 
and oil "royalties" with the "royalties" 
paid for patents and copyrights and 
refers to them as "payment." Black's 
Law Dictionary defmes "royalty" as: 

Compensation for the use of prop
erty, usually copyrighted material 
or natural resources, expressed as 
a percentage of receipts from using 
the property or as an account per 
unit produced. A payment which is 
made to an author or composer by 
an assignee, licensee or copyright 
holder in respect of each copy of his 
work which is sold, or to an inven
tor in respect of each article sold 
under the patent. Royalty is share 
of product or profit reserved by 
owner for permitting another to use 
the property . . .. In mining and oil 
operations, a share of the product 
or profit paid to the owner of the 
property. [Black's Law Dictionary 
(5th ed), p. 1195. Emphasis 
added."]13 

To the extent that the foregoing 
excerpt may be applied generally, 
clearly the concept of a royalty as 
discussed in Mobil involves a pay
ment to an owner of the property by a 
user of a portion or percenta~ro of the 
proceeds, rents, income, profit, etc. 
resulting from the use of the property 
or a .sham of the product itself. Thus, 
a true royalty is not a flat fee but is 
proportionate to revenue received or 
volume of property used or extracted. 

B. Detroit Lions 
Next in Detroit Lions, Inc. v Depart
ment' of Treasury, 14 the Michigan 
, Court of Appeals addressed television 
revenues paid by networks to broad
cast live National Football League 
("NFL") games, a share of which was 
received by the taxpayer from the 
NFL. The issue was whether such · 
payments should be construed to be 
royalties and thus excluded from the 
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taxpayer's SBT base or be construed 
to be proceeds of a sale and thus 
included within the taxpayer's SBT 
base. The Court of Appeals observed 
that the arrangement could not easily 
be categorized as either a sale or a 
licensing transaction producing a 
royalty since the arrangement con
tained some characteristics of both. 
The Court of Appeals noted that for 
some of the tax years in question, the 
live telecasts were copyrighted by the 
NFL and that royalties are commonly 
thought of as a payment for the use of 
another's copyright. However, the 
Court of Appeals also stated that to 
answer the question of what consti
tutes a royalty "the existence of a 
copyright .... is not crucial".15 Ulti
mately, the Court of Appeals con
cluded that the transaction could not 
be characterized as a sale because the 
transfer of rights under the contract 
between the NFL and the networks 
was not absolute and the networks 
obtained only a license to use and 
exploit the product assembled by the 
NFL. The Court of Appeals then 
concluded that the payments received 
by the taxpayer should be classified 
as royalties as that term is used in 
the SBTA, although no reason for its 
conclusion was stated. 

C. Total Petroleum 
The Court of Appeals revisited the 
royalty question in Total Petroleum, 
Inc. v Department o{Treasury. 16 In 
Total Petroleum, the issue was 
whether or not leasehold bonus costs 
were royalties under the SBT A. A 
leasehold bonus is a one-time pay
ment made to a land owner as consid
eration for executing a lease for the 
exploitation of oil reserves. 

Mter discussing the decision in 
Mobil Oil and referencing federal 
cases interpreting the Internal Rev
enue Code, the Court of Appeals 
concluded that the leasehold bonus 
p~yments constituted royalties. The 
decision in Total Petroleum has little 
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or no general application to royalty 
issues arising in different factual 
settings. As the Court of Appeals 
noted, its conclusion that the pay
ment was a royalty was stated to be 
appropriate" ... under the circum
stances of this type of lease transac
tion."17 The lease transaction in 
question was an oil lease and the 
Total Petroleum decision discusses at 
some length the peculiarities of and 
the substantial body of federal tax 
law regarding that type of transac
tion. 

The Court of Appeals also ad
dressed the issue in the context of the 
underlying theory of the SBTA. The 
Court of Appeals stated that the 
SBTAis intended to tax the use of 
resources of society and that the 
conclusion that the leasehold bonus 
costs were royalty payments was 
consistent with the intent of the 
SBTA because "the value added is the 
privilege of retaining the property to 
the exclusion of other potential com
petitors". 18 That observation is not 
altogether helpful. For example, a 
business may pay rent to a landlord 
for a prime location which necessarily 
excludes competitors from utilizing 
that location. It is also common for 
businesses to obtain exclusive rights 
in lease agreements, e.g. a tenant in a 
mall or office building might obtain 
the promise of the landlord that it 
shall be the "exclusive" or sole restau
rant within the mall or building. Yet, 
rental payments - even those made to 
attempt to obtain a competitive 
advantage - are rurt included within a 
taxpayer's SBT base. Hence, the 
concept of"exclusivity of use" is not 
alone a reason to construe a payment 
as a royalty. 

D. Mourad Brothers 
The Court of Appeals again visited 
the royalty issue in Mourad Brothers 
v Department of Treasury 19• In 
Mourad Brothers, the taxpayer was a 
franchisee which paid a franchise fee 

C) 
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to its franchisor. The issue was what Oil, and the fmding that payments 
portion of that franchise fee payment for services are not royalties may 
should be characterized as a royalty have some general application. 
on the grounds that it was paid for 
the right to use the style, trademarks E. Field Enterprises 
and trade name of the franchisor and The Court of Appeals' most recent 
what portion of the franchise fee was visit to the royalty question occurred 
not a royalty because it was paid for in Field Enterprises v Department of 
services and advertising. Mter Treasury, 22 which is the most error 
framing the issue, the Court of Ap- ridden decision to date on the subject. 
peals stated: The issue in Field Enterprises was 

" ... The term royalties is not whether payments made by the 
defined in the SBTA For purposes taxpayer for the right to telecast The Court of 
of §9(4)(g), the common under- videotapes of the M* A *S*H television Appeals' 
standing of royalties is payment series constituted royalties. The 

characterization received for the use of property. taxpayer obtained an exclusive tele-
of the holding Mobil Oil Corp. v Department of cast right within its broadcast area 

Treasury [citations omitted]"20 and agreed to pay a flat, fixed sum for in Mobil Oil is 
The Court of Appeals' characteriza- the right to telecast each episode up . incorrect. 

to a maximum of six times. The tion of the holding in Mobil Oil is charge paid by the taxpayer was the incorrect. In Mobil Oil, the Supreme 
Court did rurt describe royalties "as same regardless of the number of 

payment received for the use of times it telecast the episode and 

- property." Further, the SBTA itself regardless of its revenues from the 
telecasts. Most of the Court of Ap-defines rent as follows: peals' decision in Field Enterprises is 

"'Rent' includes a lease payment or devoted to its attempt to summarize 
!lth~r 1111m1~nt for the liSe !lf anl!: the Supreme Court's holding in Mobil 
ll[Qllertv for which the tax payer Oil, its prior holding in Detroit Lions, 
does not have legal or equitable and the various contentions of the 
title."21 parties. Although the holding of the 

Thus, the Court of Appeals errone- Court of Appeals - that the payments 
ously stated that the Supreme Court in question constituted royalties - is 
had defined a royalty in virtually the clear, its reasoning underlying the 
same terms that the SBTA uses to decision is most obtuse and its hold-
define rent. It did so despite the fact ing is wrong. 
that under the SBTA royalty pay- The Court of Appeals apparently 
ments and rent payments are treated gave substantial weight to the fact 
completely differently. that the videotapes contained infor-

The Court of Appeals proceeded to mation that was protected by a copy-
apportion the total franchise fee as right. However, as the Court itself 
part royalty and part payment for had stated in Detroit Lions, the 
services and advertising which was existence of a copyright is not alone 
not a royalty. Although its character- conclusive in identifying a royalty 
ization of Mobil Oil is wrong, the payment. The Court of Appeals also 
Court of Appeals' decision is of some referenced the "exclusivity of use'' 
utility in identifying a royalty pay- rationale discussed in Total Petro-
ment. The portion of the franchise leum. For the reasons discussed 
fee that was found to be a royalty was above, that analysis is flawed and 

• calculated as a percentage of gross irrelevant. Last, the Court of Appeals 
sales, which is consistent with the unsuccessfully attempted to distin-
characterization of a royalty in Mobil guish the payments in question from 

13 
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a consumer's payment to the local 
movie video outlet for rental of a 
videotape cassette. 

The Court of Appeals' decision in 
Field Enterprises is incorrect for other 
reasons. The payments in question 
fall squarely within the definition of 
rent contained in the SBTA. The 
Court of Appeals, however, com-. 
pletely disregarded that definition in 
its decision. It is axiomatic that the 
tax statutes are to be strictly con
strued and that ambiguities in tax 
statutes should not be construed 
against taxpayers.23 Since the pay
ments in question Field Enterprises 
come within the SBTA's definition of 
rent, the Court of Appeals should 
have found in favor of the taxpayer 
even if the payments also arguably 
fell within the common law definition 
of royalty. In addition, if there is a 
general principle relative to royalties 
that can be gleaned from the Su
preme Court's decision in Mobil Oil, it 
is that a true royalty involves a 
payment to an owner of property of a 
portion of proceeds, receipts, income, 
etc. resulting from use of the property 
or, in other words, a payment based 
upon a percentage or share of revenue 
or income generated by use of the 
property as opposed to a flat, fixed 
payment such as was made in Field 
Enterprises. 

The discussion in Field Enterprises 
of federal cases arising under the 
Internal Revenue Code is not helpful. 
As explained above, per Section 2 of 
the SBTA, the usage of a term rela
tive to federal income taxes is appli
cable for SBTA purposes only when it 
is used in a comparable context to its 
use in the SBTA.24 The federal deci
sions discussed in Field Enterprises 
did not arise in a "comparable con
text" because they did not involve the 
question of whether a particular 
payment was a royalty or rent. In the 
usual situation arising under the 
Internal Revenue Code it is unneces
sary to decide with precision whether 
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a particular payment constitutes a 
royalty or some other form of pay
ment because the determination has 
no tax consequence. Conversely, 
such a distinction is highly crucial 
under the SBTA because royalty 
payments are added to the payor's 
SBT base while other types of pay
ments, including rental payments, 
are not. 

Field Enterpriset' can be criticized 
on another ground: that the payment 
in question made by the broadcaster 
was not the type of payment in
tended to be taxed by the SBTA. 
Considering the SBT as a "value 
added" tax, it is intended to tax the 
value that an enterprise has added to 
intermediate goods and not the cost 
of acquiring the intermediate goods 
themselves.25 Thus, in the case ofth~ 
broadcaster Field Enterprises, it can 
be argued that the "value added" 
should have been measured by the 
difference between the broadcaster's 
advertising revenues and its costs for 
the M* A *S*H videotapes in question, 
which were the intermediate goods 
acquired. However, the question of 
whether the statutory requirement 
that royalty payments be added to a 
taxpayer's SBT base is contrary to 
the philosophy of the SBTA is beyond 
the scope of this article. 

The Department's Proposed 
Administrative Rules for the 
SBTA do not Contain a Definition 
of Royalty 
In 1991, the Department issued 
proposed Administrative Rules 
governing the application and admin
istration of the SBTA. The proposed 
Rules stated, in part, that: 

"The term "royalty" means pay
ment for the right to use or develop 
or commercially exploit the per
sonal, real or intangible property 
of another."26 

The Department then repeated the 
Random House College Dictionary 
and Black's Law Dictionary defmi-
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tions of royalty that were set forth in 
Mobil Oil.27 

A public hearing on the proposed 
Administrative Rules was conducted 
in June, 1991 and the Michigan 
Association of Broadcasters ("MAB"), 
some of its members, and its legal 
counsel objected to the proposed 
definition of royalty. At that time, 
the Department took the position that 
it was necessary for the proposed 
Administrative Rules to define 
royalty. The MAB was invited to 
present its objections to the 
Department's proposed definition in 
writing and was requested to submit 
an alternative definition, which it 
did. 28 As far as is known, no other 
taxpayer or group of taxpayers pro
posed their own definitions of the 
term royalty. 

Ironically, on the very day that the 
MAB appeared at the public hearing 
to oppose the Department's proposed 
definition of the term royalty, the 
Supreme Court denied the taxpayer's 
Application for Leave to Appeal in 
Field Enterprises. 

The next version of the proposed 
Administrative Rules propounded by 
the Department omitted any defini
tion of the term royalty. In response 
to the MAB's position paper, the 
Department wrote: 

"Rather than try to define the term 
"royalty" by rule, we have decided 
to return to a case-by-case ap
proach and leave it to the common 
law to determine what a royalty is 
for SBTA purposes". 29 

Apparently, the Department, which 
was then armed with the favorable, 
albeit incorrect, decision in Field 
Enterprises, preferred the so-called 
"status-quo" - if such could be dis
cerned from the crazy-quilt created by 
various judicial decisions addressing 
the term royalty- to the definition 
that had been proposed by the MAB 
or even by the Department itself. 

The Department is now using the 
decision in Field Enterprises in its 

audits of broadcasters in Michigan 
and is applying it broadly to take the 
position that all of the costs incurred 
by broadcasters to obtain program
ming from networks and syndicators 
constitute royalty payments simply 
because the program material~;~ are 
copyrighted. The Department is also 
now relying upon Field Enterprises to 
audit and assess additional single 
business tax upon movie theater 
owners in Michigan on the theory that 
payments made by them to film 
distributors for the use of films consti
tute royalty payments and not rent as 
those payments had previously been 
construed. 

It is unknown how creatively or 
aggressively the Department will 
attempt to apply Field Enterprises to 
other businesses. Logically, it seems 
that publishers of newspapers and 
periodicals who incur costs and fees to 
obtain syndicated columns, cartoons, 
and the like that are protected by a 
copyright will soon face Department 
auditors who will claim that the 
payments for those materials consti
tute royalties that must be added to 
the publishers' SBT base. 

Pre-SBTA Decisions do not 
Provide a Comprehensive 
Definition of Royalty 
There is a paucity ofpre-SBTA Michi
gan decisions addressing the term 
royalty. In People v Blakenship, 30a 
royalty reserved under an oil and gas 
lease was defined as "a share of the 
product or profits reserved by the 
owner for permitting another to 
develop his property". In Tesra Co. v 
Holland Furnace Co., 31 it was stated 
that a royalty is a payment propor
tionate to the use of a patented de
,vice. In neither of those cases was the 
court required to decide whether the 
payment in question was or was not a 
royalty. Therefore, the discussions of 
the term royalty are W&ta. However, 
both of them support the argument· 
that a true royalty payment is propor-
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tionate to proceeds, income, etc. as 
opposed to a flat or fixed fee. 

Special Legislative Exemptions 
have Lessened the Importance of 
some of the Decisions Involving a 
Royalty 
As shown above, the Michiganjudi
cial decisions involving the term 
royalty under the SBTA have arisen 
in narrQw factual situations and, of 
the five cases discussed above, two 
involve oil royalties and a third 
involves franchise fees. However, the 
SBTA was amended to provide that 
certain oil and gas royalties and 
certain franchise fees are royalties 
that do nm have to be added to the 
taxpayer's SBT base. 32 Likewise, 
certain cable television franchise fees 
are royalties that may be excluded 
from the taxpayer's SBT base.33 

Apparently, certain groups have not 
been pleased with the determinations 
of Michigan's courts and tribunals on 
the qu~stion of whether or not pay
ments peculiar to their businesses 
constitute royalties and have ob
tained a legislative solution. 

Conclusion 
The absence of a definition of the 
term royalty in the SBTA is a glaring 
deficiency in that Act. On the ques
tion of what constitutes a royalty for 
purposes of the SBTA, the courts 
have been unable to satisfactorily or 
correctly fill the void in the statute. 
Now even the Department has shied 
from the task and has omitted a 
definition of the term royalty from its 
Proposed Administrative Rules. 

The difficulty of formulating a 
definition of the term royalty suitable 
for general application should not be 
minimized. Accordingly, a common 
sense solution would simply be to 
amend the SBTA so that royalties no 
longer have to be added to the 
taxpayer's SBT base. It would be fair 
and equitable to place royalty pay
ments on the same footing as rent 
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payments, another type of payment 
for use of another's property which do 
not have to be added to the taxpayer's 
SBTbase. 

Also, due to the legislative excep
tions that have been created, not even 
all payments that the Courts have 
determined to be royalty payments 
have to be added to the taxpayer's 
SBT base. Accordingly, an amend
ment excluding all royalty payments 
from the taxpayer's SBT base would 
end the discrimination that currently 
exists between those businesses that 
pay royalties which are statutorily 
excluded from their SBT base and 
those businesses which also make 
royalty payments but have to add 
those payments to their SBT base. 
That discrimination finds no justifica
tion in theory, logic, or in the reported 
decisions. 34 

CHESTER E. KASIBORSKI, JR. is a 
graduate of the University of Michigan 
(B.A., 1968) and of the University of 
Michigan Law School (J.D., 1971) and is 
a shareholder in Kasiborski, Ronayne & 
Flaska, a Professional Corporation, Detroit. 
Michigan. The firm is general counsel for 
the Michigan Association of Broadcasters. 
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----------------------------FOOTNOTES-----------------------------

1. MCLA208.1 ~H!t MSA 7.558(1) ~~ 

2. MCLA 208.9(5)(g); MSA 7.558(9)(5)(g). 

3. MCLA 208.9(7)(c); MSA 7.558(9)(7)(c). 

4. MCLA 208.3; MSA 7.558(3) to MCLA 208.10; MSA 7.558(10). 

5. MCLA 208.6(2); MSA 7.558(6)(2). 

6. MCLA 208.7(1); MSA 7.558(7)(1). 

7. MCLA 208.2; MSA 7.558(2). 

8. See also Wismerv Becker Contracting Company, 146 Mich App 690, 704 (1985). 

9. Mobil Oil Corporation v Department of Treasury, 422 Mich 473, 481 (1985). 

10. J.d. 
11. MCLA 208.9(4)(g); MSA 7.558(9)(4)(g). 

12. Mobil Oil,~. at p. 476. 

13. JQ., at p. 484. 

14. 157MichApp207(1986). 

15. J.Q., at p. 218. 

16. 170 Mich App 417 (1988). 

17. JQ., at p. 428. 

18. JQ. 

19. 171 Mich App 792 (1988). 

20. JQ., at p. 796. 

21. See note 5. 

22. 184 Mich App 151 (1990). 

23. See, e.g., Ecorse Machine Screw Products Companyv Corporation and Secudties Commission, 378 Mich 
415,418 (1966) and City of Detroitv Norman Allan & Company, 107 Mich App 186, 191 (1981). 

24. See notes 7 and 8. 

25. Mobil Oil,~. at pps. 495-496 and note 13. 

26. Michigan Department of Treasury, Proposed Administrative Rules for Single Business Tax, 1991, R208.29 
(Rule 29). 

27. J.Q. 

28. The following is the definition of royalty that the Michigan Association of Broadcasters suggested to the 
Department of Treasury for inclusion in the Administrative Rules: 

"Rule 208.29 Interpretation of the term "royalty": 

Rule 29(1). As used in the Single Business Tax Act and these rules, royalty means a payment for the 
exclusive privilege of using a paten~ secret process, formula, franchise, trade mark, copyright, or other like 
property or made to the owner of mineral, gas, oil or other natural deposits if the amount of the payment is 
calculated as a percentage or portion of proceeds, receipts, income, or price or by reference to the number 
of units used, sold or produced. The following are not royalties for purposes of the Single Business Tax Act 
and these rules: (a) a payment for services; (b) a payment to acquire property which becomes part of a 
product sold or service rendered; (c) a payment for the acquisition of capital assets; (d) a payment that 
constitutes "renf' under Section 6(2) of the Single Business Tax Act (MCL 208.6(2)) and Rule 25 (R 208.25); 
(e) a payment that is not required to be treated as a royalty for federal income tax purposes; and (f) a 
payment that comes within an exception specified by Section 9 of the Single Business Tax Act (MCL 
208.9)." 

29. August 17, 1992 Michigan Department of Treasury Response to Comments of Michigan Association of 
Broadcasters on 1991 Proposed Single Business Tax Rules. 

30. 305 Mich 79, 86 (1943). 

31. 73 F2d 553, 554 (6th Cir 1934). 

32. MCLA 208.9(4)(g)(i) and (iii); MSA 7.558(9)(4)(g)(i) and (iii). 

33. MCLA 208.9(4)(g)(ii); MSA 7.558(9)(4)(g)(ii). 

34. Under the Uniformity of Taxation and Equal Protection Clauses of the Michigan Constitution, similarly 
situated taxpayers are entitled to equal treatment and a rational basis must be shown to exist for classifica
tions between taxpayers. See, e.g., Armco Steelv Department of Treasury, 419 Mich 582, 591-592 (1984) . 
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The Home-Office Deduction After Soliman 
By: Cyrus R. Kashef ible unless taxpayers qualify for one 

or more of Section 280A's exceptions 
In light of big business' current trend to this disallowance. Specifically, 
of paring down its work force result- Section 280A(c) allows a home office 
ing in an increase in the number of deduction for that portion of the 
individuals trying their hand at the taxpayer's personal residence that is 
"American Dream" of running their used exclusively on a regular basis as: 
own business, more individuals are 1. Th~ :urin~i:ual :ula~~ Qf bysin~ss 
working out of their homes or, alter- fw: an~ trad~ Qr h11sin~ss of th~ tax:-
natively, maintaining a home office ~4; 
where the paperwork, billing, and 2. A place of business which is used 
other administrative duties are by patients, clients or customers in 
c~mducted. As a result, the recent meeting or dealing with the taxpayer 

The lack of any decision by the United States Su- in the normal course of the taxpayer's 
concise and preme Court in Commissioner v trade or business5; or 

definitive Soliman1 rejecting the Tax Court and In the case of a separate structure 
Fourth Circuit Court's liberal "facts which is not attached to the personal 

standards and circumstances" test in favor of a residence in connection with the 
resulted in the more demanding comparative analy- taxpayer's trade or business.6 

validity of the sis test will undoubtedly have an In the case of an employee, the 
claimed impact on how these individuals exclusive use of the home-office must 
deductions conduct their businesses and whether be for the convenience of the em-

being resolved anyone will be entitled to deduct the ployer. /) expenses properly allocable to a As was the case with the "appropri- l,:' 
through "home office." This article will exam- ate and helpful" test ofpre-TRA 1976 
litigation. ine the evolution of the Soliman law, taxpayers, the Internal Revenue 

decision and will also consider the Service ("Service") and the Courts 
options now available to taxpayers in had great difficulty in defining the 
light of the Supreme Court's ruling. phrase "principal place ofbusiness", 

which was not defined in Section 
Section 280A 280A, the accompanying regulations, 
Prior to the Tax Reform Act of 1976, or the legislative history. 
expenses attributable to the business 
use of a personal residence were The "Focal Point" Test 
deductible whenever they were "ap- In an attempt to resolve the "princi-
propriate and helpful" to the pal place of business" dilemma, the 
taxpayer's business.2 This standard Tax Court formulated a judicial 
generally resulted in a subjective definition by adopting the "focal 
facts and circumstances analysis by point" test to evaluate a taxpayer's 
the Court. The lack of any concise "principal place of business." The Tax 
and definitive standards resulted in Court determined that the "focal 
the validity of the claimed deductions point" of a taxpayer's business, and 
being resolved through litigation. thus his "principal place of business," 

The confusion and ambiguity was that place where the goods or 
caused by the "appropriate and services produced by the taxpayer 
helpful" standard prompted Congress and provided to his customers or 
to enact Section 280A of the Internal clients, or where the income was 
Revenue Code (the "Code")3 , which generated. The forerunner of the 
generally provides that expenses in "focal point" test was the 1980 Tax 

(Jl;,i connection with the use of a Court decision of Baie v Commis-
18 taxpayer's residence are not deduct- sioner. 7 In Baie, the taxpayer oper-
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ated a hot dog stand near her per- and the time spent at each place, the 
sonal residence. However, the tax- space in which the activities could be 
payer used her room in the residence conducted, the practical necessity of 
for bookkeeping and the kitchen was an office and whether the work 
used to prepare food for the hot dog pursued there was a condition of 
stand. The Tax Court held that the continued employment. The Second 
principal place of business for a sole Circuit Court found that both in time 
proprietor was where the sales were and in importance, the home practice 
made to the customer, and not the was the "focal point" of the musician's The Second 
place where the goods may have been employment-related activities. The Circuit found prepared.8 Court noted that while practice is not 

that both in explicitly required as part of the 
Erosion of the "Focal Point" Test taxpayer's job description, realisti- time and in 
The Second and Seventh Circuit cally, a great deal of practice was importance, the 
Courts have questioned the Tax essential to being a successful concert home practice 
Court's narrow application of the violinist and, as such, it was a condi- was the ~~focal 
"focal point" test, by placing more tion of the job. point" of the emphasis on the length of time spent In Meiers v Commissioner10, the 
at the alleged home office as opposed Tax Court denied the home office musician's 
to the time spent at other places of deduction to an owner-employee of a employment-
business. laundromat. The taxpayer managed related 

In Drucker v Commissionerfl, the the laundromat and retained five activities. 
Second Circuit Court allowed a de- part-time employees to assist the 
duction to a concert violinist who was customers, make change, sell laundry 

(t employed by, the Metropolitan Opera products, launder customers' clothes 
Association who deducted expenses and clean the laundromat. The 
attributable to a home office where he taxpayer's duties as manager and 
practiced. Due to the absence of any supervisor included drafting the work 
rehearsal studio at the Lincoln Cen- schedules for employees, collecting 
ter, the taxpayer converted part of his money from the machines and filling 
apartment into a rehearsal studio the coin changer, assisting customers, 
which was used exclusively for musi- performing bookkeeping artd other 
cal study and practice. The taxpayer managerial tasks. On average, the 
spent substantially more time re- taxpayer spent an hour a day at the 
hearsing at his apartment than he laundromat and two hours a day in 
did performing or rehearsing at the the office in her home drafting work 
Lincoln Center. The Tax Court used schedules for employees and perform-
the "focal point" test to deny the ing bookkeeping. The Tax Court, in 
deduction, notwithstanding the fact, denying the deduction, held that the 
that the employer provided no space "focal point" of the taxpayer's busi-
at the Lincoln Center for the taxpayer ness, and thus the "principal place of 
to practice. The Tax Court held that business" for purposes of Section 
the Lincoln Center was the focal point 280A(c)(l)(A) was where the goods or 
of the taxpayer's job since this was services are provided to the custom-
where he performed most of his ers, which was the laundromat. 
concerts. In reversing the Tax Court, the 

The Second Circuit Court, in re- Seventh Circuit11 criticized the "focal 
versing the Tax Court decision, point" test because it failed to distin-
considered the nature of the guish the fact that often a taxpayer 
taxpayer's activities at each location, had very distinct yet related activities 

• examining where the dominant connected with the same business. 
portion of the work was accomplished, Here, although the income was gener-
the importance of the task performed ated at the laundromat, the taxpayer 19 

); 
"•\ 
':'.;> 
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spent twice as much time in the home his clerical and bookkeeping work 
office to perform her most important and continuing educational reading 
managerial functions and tasks. would be irrelevant. 

However, in light of the Second 
Soliman and Seventh Circuit Courts' rever-
The taxpayer in Soliman12 is a self- sals of the Tax Court decisions in 
employed anesthesiologist who prac- Drucker and Meiers, the Tax Court in 
ticed at three hospitals in the Soliman13 reassessed its position and 
Washington, D.C. area. The taxpayer abandoned the "focal point" test it 
spent thirty to thirty-five hours per had applied in the prior cases. The 
week at these hospitals, administer- Tax Court stated that the taxpayer 

The Court ing anesthesia to patients, giving engaged in a business that required 

reasoned that 
post-surgery care to patients and the performance of two distinctive 
treating patients for pain. Since none activities: (1) management and 

where a .of the hospitals provided the taxpayer administrative services, and (2) the 
taxpayer's with an office to manage his practice, rendering of medical services at 
occupation the taxpayer used one of three bed- hospitals. The Tax Court determined 
requires rooms in his condominium apartment that both were essential to the 

essential exclusively as an office, where he kept taxpayer's occupation, but the former 
patient records, correspondence, required the use of an office while the 

organizational billing records, medical journals and latter did not. Since the hospitals 

I and text. The taxpayer did not see pa- did not provide the taxpayer with an 

I 
management tientsin the home office, but he spent office to conduct his administrative 
activities that two to three hours a day there calling and educational work, the home 

are distinct surgeons, patients and hospitals, office provided this essential func- 0 
ij from the keeping records, preparing for treat- tion. 

I ments and presentations and per- The Tax Court stated that an office 
service that forming his billing and collection at home can be the "principal place of 

; generate tasks. Furthermore, a medicalli- business", even if it is not the "focal 

l' income, the brary was kept there so that the point", as long as the facts and 
~ location at taxpayer could meet his continuing circumstances show that: (1) the 
' r which the medical education requirements and office at home is essential to the 

' business is keep abreast of advances in his taxpayer's trade or business; (2) the 

! profession. taxpayer spends a "substantial" 
managed can On his 1983 income tax return, the amount of time working at the home 
be the "primary taxpayer claimed deductions of ap- office; and (3) the taxpayer does not 
place of proximately $2,500.00 for expenses have another location available to 
business". and depreciation for the home office. perform the office functions of his or 

He also claimed deductions for trans- her business. The Court reasoned 
portation expenses between his home that where a taxpayer's occupation 
and the hospitals, including deprecia- requires essential organizational and 
tion on his personal automobile. The management activities that are 
Service disallowed both deductions on distinct from the service that gener-
the ground that the home office was ate income, the location at which the 
not the taxpayer's "principal place of business is managed can be the 
business". "principal place of business". In the 

Under the "focal point" test, the instant case, the Tax Court deter-
taxpayer's home office deductions mined that the taxpayer's home-
would certainly have been denied by office activities were essential and 
the Tax Court since the taxpayer's necessary to his work. 
treatment of patients was performed The Tax Court determined that if { ;I 

\ f 

at the hospital. The fact that the all taxpayers had to meet clients and ~ J;;l 

20 hospitals provided no office space for provide services and goods in order to 
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satisfy the "focal point" test, then the 
"principal place of business" test of 
§280A(cX1XA) would in effect be 
merged into the "meeting with cli
ents" exception under §280A(cXl)(B). 
As a result, the Tax Court concluded 
that for §280A(cX1XA) to have inde
pendent significance and be distinct 
from the "meeting with clients" 
exception, the "focal point" test must 
give way to the three factor "facts and 
circumstances" test. · 

The Fourth Circuit Court14 upheld 
the new "facts and circumstances" 
test formulated by the Tax Court, and 
affirmed the decision. The Fourth 
Circuit stated that the Tax Court's 
"facts and circumstances" test reflects 
the same policy that underlies the 
proposed regulation allowing sales
persons to deduct home office ex
penses. 15 This regulation provides 
that salespersons can deduct ex
penses from a home office even 
though they spend most of their time 
on the road as long as they spend "a 
substantial amount of time on paper
work at home." The Court went on to 
state that although proposed regula
tions are not binding on the Tax 
Court or the Circuit Courts, this 
regulation "does evince the policy to 
allow 'home office' deductions for 
taxpayers who maintain 'legitimate' 
home offices, even if the taxpayer 
does not spend a majority of his time 
in the office." 

Reversal by the Supreme Court 
In reversing the Tax Court and the 
Fourth Circuit Court decisions in 
Soliman, the Supreme Court held 
that the determination of a taxpayer's 
"principal place ofbusiness" for 
purposes of Section 280A(cX1XA) 
requires a comparative analysis of the 
various business locations of the 
taxpayer. By giving the term "princi
pal" its "common sense meaning'', 
Justice Anthony Kennedy,writing for 
the court's majority, stated that 
courts cannot judge whether any one 

of the various locations of a 
taxpayer's trade or business is the 
"principal place ofbusiness" without 
undertaking a comparison of those 
locations to determine which one is 
the "most important, consequential, 
or influential." While conceding that 
no "objective formula" can provide a 
clear answer in every case, Justice 
Kennedy identified the following as 
the two primary considerations in 
deciding whether a home office is the 
taxpayer's "principal place of busi
ness": 

1. The relative importance of the 
activities performed at each business 
location, and 

2. The time spent working at each 
place. 

An analysis of the relative impor
tance of functions performed at each 
business location requires, as a pre
liminary step, an objective description 
of the particular characteristics of the 
business in question. If the nature of 
the trade or profession requires a 
taxpayer to meet or confer with the 
clients or patients or to deliver goods 
or services to a customer, the place at 
which that contact occurs is often an 
important indicator of the principal 
place of business, the Court stated. 
Moreover, the Court went on to note 
that, the point where goods and 
services are delivered is to be "given 
great weight in determining the place 
where the most important functions 
are performed" and concluded that it 
"is the principal consideration in most 
cases." 

The necessity or essentiality of an 
activity, the first of the three factors 
in the Tax Court's "facts and circum
stances" test, is "but part of the 
assessment of the relative importance 
'of the functions performed at each of 
the competing locations", explained 
Justice Kennedy. 

The Supreme Court rejected the 
third factor named by the Tax Court 
and the Fourth Circuit Court, the 
availability of alternative office space, 
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~· 
~~ as irrelevant. While this factor may element are of equal significance." hl il] 
~~ be relevant in deciding whether an Moreover, Justice Thomas fears that ~; 
~~ employee/taxpayer's use of a home the significance-of-the- functions 
I office is "for the convenience of his inquiry will "unnecessarily'' require 
m 

II 
employer", the Supreme Court indi- the Courts to hold extensive 
cated that it had no bearing on the evidentiary hearings in every home 

li inquiry whether a home office is the office case. He would rather adhere 

~ 
"principal place of business." to the earlier "focal point" test of the 

As to the second factor of the Tax Court for the clarity of the guid-

I 
Supreme Court's comparative analy- ance it supposedly provides. 
sis test (i.e., the time spent at the Justice John Paul Stevens dis-
home office and elsewhere), Justice sented, stating that the majority 
Kennedy stated that this factor misread the term "principal place of 

... the Internal becomes especially important when business" in Section 280A, deviated 

Revenue the comparison of functions does not from Congress' purpose in enacting it, 
resolve the "principal place ofbusi- and "unfairly denied an intended 

li Service has ness" issue. Justice Kennedy ob- benefit to the growing number of self-
announced that served that there may be a scenario employed taxpayers who manage 

I taxpayers who in which there is no principal place of their business from a home office." 
! complied with business and that the courts "should 
t: the requirement not strain to conclude that a home What Lies Ahead? 
~· J;l office qualifies for the deduction In light of the Supreme Court Deci-I set forth in 
I Publication 

simply because no other location sion in Soliman, the Service has 
seems to be the principal place." announced that taxpayers who com- 0 I 587, the 

" 
In applying the above comparative plied with the requirement set forth : Business Use analysis test to the facts at hand, the in Publication 587, the Business Use 

of Your Home, majority concluded that Dr. Soliman's ofYour Home, for home office deduc-

for home office home office did not qualify as his tions on pre-1992 tax returns will not 

deductions on "principal place ofbusiness" and the have those deductions disallowed16• 

deductions attributable thereto were Since Publication 587 for 1992 re-
pre-1992 tax denied. It was determined that the turns was published before the Su-
returns will not taxpayer's actual treatment of pa- preme Court's decision in Soliman, 
have those tients was the most significant func- the Service has stated that taxpayers 
deductions tion of his profession, which occurred who would have qualified for the 

disallowed. at the hospitals. Furthermore, Jus- deduction on their 1992 returns by 
tice Kennedy noted that the taxpayer following those guidelines will not 
spent more time at the hospitals than have to pay estimated tax penalties 
at his home office. As to the to the extent that a 1992 tax under 
taxpayer's home office activities, from payment is attributable to the loss 
an objective standpoint, it must be of a home office deduction. 
regarded as less important to the The Supreme Court's reversal of 
business of the taxpayer than the the Fourth Circuit Court's holding 
tasks and duties he performed at the will restrict the availability of the 
hospitals. home office deduction. Clearly, it 

Justice Clarence Thomas, in a would seem that taxpayers who 
concurring opinion, faults the major- perform the majority of their work 
ity for failing to provide a clear guid- activities at another location cannot 
ance on how the two factor compara- claim a home office deduction since 
tive analysis test should be applied. their personal residence, pursuant to 
Justice Thomas indicated that "it is the Supreme Court's comparative {· 
un~lear whether the time element analysis test, cannot be their "princi- ·Jltil 
and the importance-of-the-functions pal place ofbusiness." Taxpayers 

• I 
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who may be effected by the Supreme 
Court's decision in Soliman include 
landscapers, carpenters, plumbers, 
house painters, handymen and sub
contractors, where their respective 
activities presumably are "the essence 
of the[ir] professional service[s]," and 
their periodic home office activities 
(e.g., record keeping, filing, billing, 
etc.) may be regarded as less impor
tant and significant to their business. 
Consequently, these taxpayers seem
ingly would not be entitled to deduct 
any home office expenses. 

In contrast, general contractors 
who often spend a substantial portion 
of their time meeting with clients, 
consulting with sub-contractors and 
suppliers, hiring sub-contractors, and 
meeting with building and zoning 
officials, may be able to treat their 
home offices as their "principal place 
of business", if they can demonstrate 
that the "essence" of their work 
requires therri~ to do more than merely 
construct a residential or commercial 
building. 

At present, the easiest way to 
justify the home office deduction is to 
regularly meet or deal with clients, 
customers, or patients at the home 
office in the normal course of busi
ness, since this factor is given great 
weight in determining the nature and 
functions of the taxpayer's trade or 
business. If sufficient client contact 
takes place in the home office in the 
normal course of a taxpayer's trade or 
business, that taxpayer should 
qualify for a home office deduction 
under Code Section 280A(c)(l)(B), 
and it would not be necessary to 
determine the taxpayer's "principal 
place of business." Self-employed 
professionals (e.g., attorneys, accoun
tants, brokers, etc.) should be able to 
satisfy the Soliman "comparative 
analysis" test if they conduct their 
professional work and administrative 
tasks at the home office and meet 
with clients outside the office a few 
times a week. 

To the extent possible, a taxpayer 
may want to change how and where 
he or she conducts the business, so 
that the combination of time and 
functions performed at home justify 
the home office deduction. Taxpayers 
should keep meticulous records about 
the activities performed at the home 
office and those elsewhere in order to 
substantiate any home-office deduc
tions claimed. In short, the taxpayer 
will need to demonstrate that the 
work done at home and the time 
spent there makes it the most impor
tant or significant place that the 
taxpayer does business. 

Legislative Response 
In a prompt response to the Supreme 
Court's decision in Soliman, Rep. 
Kweisi Mfume (D-Md) proposed 
legislation (HR 687) on January 27, 
1993, to clarify the congressional 
intent of the law. Specifically, Rep. 
Mfume's legislation would state that 
for purposes of the "principal place of 
business" test, Section 280A(c)( 1)(A) 
would be amended to include the 
following language, "in the case of a 
trade or business which would not 
have a principal place ofbusiness, its 
principal place ofbusiness shall be 
where substantially all of the man
agement activities for such trade or 
business occur." This measure would 
apply to tax years beginning after 
December 31, 1992. A top legislative 
aide ofRepresentative Mfume indi
cated that Charles B. Rangel (D-NY), 
a member of the House Ways and 
Means Committee and the Chairman 
of the Select Revenue Measures 
Subcommittee, has signed on to the 
proposed legislation and that this 
legislation so far has received encour
'aging bipartisan support. 

Retroactive Effect 
The Service has consistently rejected 
the allowance of a home-office deduc
tion for taxpayers similarly situated 
as Dr. Soliman. Shortly after the Tax 
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Court decision in Soliman, the Ser
vice formally announced17 that it 
would not follow the decision and 
advised taxpayers not to rely on it. 
Accordingly, it would be improper and 
there is no basis for affected taxpay
ers to contend that the Supreme 
Court decision should only be applied 
to them retroactively. 

Conclusion 
It seems that the case law concerning 
the home-office deduction has come 
full circle. The Supreme Court's 
comparative analysis test set forth in 
Soliman seems burdened with the 
same subjective standards that 
plagued the "appropriate and helpful" 
test which initially prompted the 
enactment of Section 280A. As dis
cussed above, the Supreme Court's 
decision clearly limits or precludes a 
taxpayer from claiming a home-office 
deduction unless he or she can dem
onstrate that the functions and tasks 
performed at the home-office are 
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more substantial and important than 
those tasks performed at the other 
business locations of the taxpayer's 
trade or business. Until clarifying 
guidance is provided by the Legisla
ture or the Courts, practitioners 
should become increasingly involved 
in advising clients as to the most 
effective manner in conducting and 
structuring their business and of the 
impact of the Soliman decision on the 
validity of any future home-office 
deductions. 

CYRUS RAAMIN KASHEF is a graduate 
of the University of Michigan (B.A., 1987), 
the University of Detroit School of Law 
(J.D., 1990) and Boston University (LL.M., 
1991 ). He is associated with the law firm 
of Couzens, Lansky, Fealk, Ellis, Roeder 
& Lazar, P.C. in Farmington Hills, and· 
concentrates his practice on federal 
income, state and local tax law, business 
law, corporate law, business mergers and 
acquisitions and tax litigation. 
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2. ~.e.g., Newiv Commissioner, 432 F.2d 988 (2d Cir. 1970), where the Second Circuit allowed a deduction 
to a television executive who needed time to spend in his "home office" watching television advertisements 
of competitors of his employer;~. Budzin v Commissioner, 60 T.C. 820 (1973), rev'd, 509 F.2d 679 (4th Cir. 
1975), cert, denied, 423 U.S. 875 (1975). 

3. Unless otherwise indicated, all references are to the Internal Revenue Code of 1986, as amended, and to the 
regulations promulgated thereunder. 

4. §280A(c)(1 )(A), emphasis added. 

5. §280A(c)(1)(B). 

6. §280A(c)(1)(C). 

7. 74 T.C. 105 (1980). 

8. ~.also, Green v Commissioner, 78 T.C. 428 (1982), rev'd on other grounds, 707 F.2d 404 (9th Cir. 1983). 

9. 79 T.C. 605 (1982), rfiQ, 715 F.2d 67 (2d Cir. 1983). 

10. ~.also, Weisman v Commissioner, TCM 1983-724, rev'd, 751 F.2d 512 (2d Cir. 1984). 

11. TCM 1984-607; 

12. 782 F.2d 75 (7th Cir. 1986). 

13. 94 T.C. 20 (1990); ~. Pomerantzv Commissioner, TCM 1986-461, affd, 867 F.2d 495 (9th Cir. 1988) where 
the taxpayer, an emergency room physician, was denied any home-office deductions since the taxpayer 
spent the maj•lrity of his business hours at the hospital. 

14. 935 F.2d 52 (4th Cir. 1991). 

15. Prop. Treas. Reg. §1.280A-2(g)(1). 

16. I.R.S. Notice 93-12, I.A. B. 1993-8 (Feb. 8, 1993). 

17. I.R.S. NE!!WS Release IR 90-55 (March 27, 1990). 
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Circuit Court Jurisdiction 
- Constitutional Claims 
and Requests for 
Equitable Relief 

Mooahesh v Dep't of Treasury, 195 
Mich App 551 (1992) 

Plaintiff and other persons who 
won prizes in the Michigan lottery 
before December 31, 1988 brought a 
class action in Wayne County Circuit 
Court against the Michigan Depart
ment of Treasury, claiming that 1988 
P A 516, the enactment that, effective 
January 1, 1988, repealed the exemp
tion of lottery winnings from taxation 
in Michigan accorded by statute since 
1972, violated the title-object clause 
of the Michigan Constitution. The 
trial court ruled in Plaintiffs' favor, 
and Defendants appealed to the Court 
of Appeals, offering several grounds 
as a basis for reversal, among them 
that the circuit court was without 
jurisdiction to entertain Plaintiffs' 
claims, and that 1988 PA 516 was 
constitutionally infirm as violative of 
the title-object clause. 

. The Court of Appeals ruled that the 
circuit court had jurisdiction to decide 
the constitutional issue raised by 
Plaintiffs, and further found that 
although the Court of Claims has 
exclusive jurisdiction of claims 
against the state ex contractu and ex 
delicto, the Court of Claims' jurisdic
tion of matters sounding in equity is 
concurrent with jurisdiction properly 
exercised by the circuit court. With 
respect to Defendants' assertion that 
no equitable relief should be afforded 
Plaintiffs because they had an ad
equate remedy at law, the refund 
procedure set forth in §30(2) of the 
Revenue Act, the Court held that the 
refund mechanism, which would 
require members of the class to 
annually apply for a refund and then 
bring suit if the refund is denied, 
constitutes an inadequate legal 

remedy. Finally, the Court found no 
title-object violation and remanded 
the matter to the circuit court for 
further proceedings in light of the 
Court's previous decision in Shay v 
Michigan, unpublished opinion per 
curiam (Docket No. 120806; 2/11/91) 
in which the Court had held that 
1988 PA 516 did not apply to persons 
who won the lottery before its effec
tive date. 

Ad Valorem Real and 
Personal Property 
Taxation - Qualification 
for House of Public 
Worship Exemption 

Institute In Basic Life Principles, 
Inc v Watersmeet Twp, unpublished 
opinion per curiam of the Court of 
Appeals, Docket No. 140633; 12/29/92-

The Michigan Tax Tribunal 
adopted in full the proposed order 
issued by its Hearing Officer granting 
the Township's motion to dismiss a 
petition filed by the Institute, in 
which it claimed entitlement to 
exemption from ad valorem real and 
personal property taxation under 
separate provisions pertaining to 
charitable, religious and educational 
institutions. 

On review, the Court of Appeals 
afflrmed the Tribunal's determination 
that the Institute did not qualify for 
exemption under the educational (the 
training conducted on the property 
did not fit within the general scheme 
of education funded by public tax 
dollars) or charitable (the property 
does not benefit the public at large) 
provisions, but ruled that the Tribu
nal erred in refusing to recognize the 
taxpayer's claim that it is eligible for 
exemption under the house of public 
worship provision set forth in MCL 
211.7; MSA 7.7(4). Although the 
Tribunal withheld the exemption on 
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grounds that the petitioner had not 
asserted that it operated a house of 
public worship and because the 
property was not used for religious 
purposes, the Court of Appeals deter
mined that the Tribunal adopted too 
narrow a view of the defmition of 
"house of public worship", and that 
facilities owned by a religious society 
used predominantly for teaching the 
religious beliefs of the society would 
qualify for exemption. Because the 
record did not permit a finding that 
the Institute is a "religious society" 
and did not disclose the extent to 
which the property in question is 
used for teaching the society's reli
gious truths, the Court remanded the 
case to the Tax Tribunal for further 
fact finding. 

Personal Income Tax
Taxpayers' Challenge to 
IRS Audit Report 

Feaheny v Dep't of Treasury, MTT 
Docket No. 125074 (8/21/92) 

The Internal Revenue Service 
made certain adjustments to the 
taxpayers' 1978 federal return and 
reported the net change to the Michi
gan Department of Treasury, prompt
ing the Department to issue a final 
assessment for personal income tax, 
interest and penalty. Asserting that 
federal audit changes did not affect 
their 1978 Michigan income tax 
liability, the taxpayers contested the 
assessment on grounds that the 
information set forth in the IRS audit 
examiner's report formed ~n insuffi
cient factual and legal foundation for 
the final assessment; the taxpayers 
further challenged the authenticity of 
the examiner's report. 

The Michigan Tax Tribunal upheld 
the Department's assessment, finding 
that the evidence offered by the 
taxpayers as to why the federal audit 
alteration <l.id not affect their Michl-
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gan income tax liability was "incon
clusive and speculative at best", and 
that the audit examiner's report 
originated with the IRS and had been 
supplied to the Department by the 
federal agency. 

Special Assessments -
Special Benefit for 
Sanitary Sewer 
Improvements 

Baughn v Dexter Twp, MTT Docket 
No. 124693-123709 (8/11192) 

Petitioners, landowners near and 
surrounding Portage and Base Line 
Lakes in Washtenaw County, brought 
an action in the Michigan Tax Tribu
nal challenging the validity of special 
assessments issued to cover the cost 
of constructing a waste water treat
ment facility and a sanitary sewer 
system that includes the provision of 
sewer taps to the landowners' pre
mises. At the Tribunal hearing, 
preliminary appraisal evidence 
supported by sales data was elicited 
to indicate that a typical single-family 
residence within the special assess
ment district would increase in value 
by at least $7,000 as a consequence of 
the sewer improvements. 

The Tribunal adopted the opinion 
of its Hearing Officer which con
cluded that petitioners' properties 
realized special benefit from the 
project and that the increase in value 
visited upon the properties as a 
consequence of the project was not 
unreasonably disproportionate to the 
amounts of the special assessments. 
Notably, the Hearing Officer found 
that the only evidence furnished by 
petitioners concerning the "before and 
after" value of their properties con
sisted of oral testimony disclosing 
petitioners' beliefs that no corre
sponding value increase had occurred. 
Although the appraiser had under-
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taken a discounted cash flow analysis statement. By notice dated January 
to project that value increases for 8, 1988, Troy advised the taxpayer 
duplex properties were not in align- that its request for adjustment at the 
ment with the amounts of the special December, 1987 Board of Review was 
assessments for those properties, the denied. The taxpayer then filed aii 
Hearing Officer rejected this analysis appeal with the Tax Tribunal on 
as constituting an incomplete ap- February 8, 1988, and further ap-
praisal, inasmuch as it did not evi- pealed to the State Tax Commission 
dence a correlation of all three ap- on March 23, 1988. The State Tax 
proaches to value. Commission declined to consider 

Citicorp's appeal because it had not 
Tax Tribunal- attached a copy of its personal.prop-

Jurisdiction Invoked by erty statement to the request for 
review. The State Tax 

Appearing before the The Tax Tribunal acceded to Trois Commission 
Board of Review and challenge of the appeal brought by declined to 

·Filing Appeal by June 30 
Citicorp on jurisdictional grounds, 

consider finding that the taxpayer was bound 
of the Tax Year Involved to have sought review of its personal Citicorp's 

property tax assessment before the appeal because 

Citicorp Information Resources, Inc v March, 1987 Board of Review, and it had not 
Troy (corrected opinion), MTT Docket was requirea to have invoked the attached a 
No. 111858 (10/29/92) jurisdiction of the Tax Tribunal by copy of its June 30, 1987; having failed to meet e The taxpayer, Citicorp Information both of these requirements, the personal 

Tribunal was without jurisdiction to property 
Resources, Inc., was obligated to file a hear and decide the issues raised in statement to personal property statement with the the taxpayer's petition. the request for City of Troy for the 1987 tax year by 
February 20, 1987, but failed to do so. review. 
Adhering to an internal policy appli- Ad Valorem Property 
cable in such instances, Troy's asses- Taxation - Charitable sor increased the taxpayer's personal 
property tax assessment by 50% Exemption Denied 
without inquiring into the value of 
the property. On or about March 1, Community Treatment Center v 
1987, Troy notified Citicorp of its Detroit, MTT Docket No. 110943 (10/ 
action by registered mail, advising 22/92) 
the taxpayer that it could appeal the 
assessment to the Board of Review by To qualify for a charitable ad 
March 16, 1987. Citicorp did not valorem real property tax exemption 
bring the matter to the attention of under MCL 211.7, a taxpayer must 
the Board of Review, but instead first demonstrate, i.n1er alia, that it owns 
protested the assessment in a letter and occupies the property for which 
to the assessor in August, 1987, after exemption is sought. Community 
the deadline for filing an appeal of its Treatment Center, the nonprofit 
1987 personal property tax assess- charitable organization that occupied 
ment with the Michigan Tax Tribu- the property, admitted that it did not 
nal. Citicorp attempted to resolve the both own and occupy the property in 
matter at the December, 1987 meet- question, but averred that the prop-

• ing of the Troy Board of Review, but erty was nonetheless eligible for a 
was rebuffed at the time because it charitable exemption because another 
had not filed its personal propflrty nonprofit charitable entity owned the 27 

l 
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property. According to Community portion of the property was agricul-
Treatment Center, an interpretation tural. Respondent countered Peti-
of the criteria used to determine a tioners' evidence with testimony 
property's eligibility for exemption designed to demonstrate that the 
that would permit the exemption terrain of the property and its prox-
under these circumstances comports imity to the Grand Traverse Resort 
with legislative intent. render it ideal for commercial use. 

The Tax Tribunal disagreed with Both parties placed primary reliance 
the position advocated by the tax- upon the market approach to value in 
payer-occupant of the property, their evidentiary presentations before 
stating that it assumes that the the Tax Tribunal. 
Legislature considered the instant set The Tribunal determined that the 
of facts, and yet chose not to make the highest and best use of the property 
exemption available in a situation in in question was a commercial use, 

. which one nonprofit charitable entity given development patterns along M-
owns the property but permits an- 72 in the vicinity of the property, and 
other nonprofit charitable organiza- the fact that the property had not 
tion to occupy it. According to the been actually devoted to an agricul-
Tribunal, "[a]n intention on behalf of tural use for several years. The 
the legislature to grant an exemption Tribunal lent little credence to Peti-
will never be implied from language tioners' contention that the steep 
which will admit any other reason- slope of the property rendered com-
able construction." mercial use improbable, instead 

finding that portions of the property 

Ad Valorem Real were readily accessible without ® incurring undue expense. The Tribu-
Property Taxation- nal then proceeded to discern true 

Highest and Best Use cash values for the subject through 
analysis, but not total acceptance, of 

of Vacant Tract in Grand the commercial sales data submitted 

Traverse County by Respondent. 

Fudge v Whitewater Twp, M'IT Ad Valorem Real 
Docket No. 135652 (8/13/92) Property Taxation-

Petitioners own a vacant 28-acre 
parcel ofland along M-72 in 

Uniformity 

Whitewater Township, Grand Ottawa Motor Inns, Inc and Rott 
Traverse County that was classified Development & Holding Assn v Hol-
as commercial real property by Re- land, M'IT Docket Nos. 135114 & 
spondent Township. Testimony 142369 (6/5/92) 
elicited at a hearing that convened 
before the Michigan Tax Tribunal on Petitioners, both owners of motel 
Petitioners' valuation dispute for tax properties, filed suit in the Michigan 
years 1990 and 1991 focused on the Tax Tribunal claiming that the 
steep slope of the property where it assessments issued by the City of 
borders M-72; Petitioners contended Holland to their commercial proper-
that the terrain of the property ties were inequitable in relationship 
rendered it impractical for commer- to assessments issued to other like-
cial use, and their appraiser pre- classed properties in the taxing 1Jltl' sented evidence aimed at showing jurisdiction. The City counter-

28 that the highest and best use for a claimed, contending that not only 
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were the subject properties not ineq- In a proposed judgment adopted as 
uitably assessed, the properties in the final opinion of the Tribunal, the 
fact were underassessed for the two Tribunal's Hearing Officer disagreed, 
tax years involved (1990 and 1991) so concluding from his analysis of the . 
that ~he assessments were subject to evidence presented at hearing that 
increase. the lands were specially benefitted 

In a proposed judgment ultimately by the improvements and that the 
adopted by the Tribunal as its final accretion in value realized by the 
determination in the case, the lands was aligned with the amount 
Tribunal's Hearing Officer found of the special assessments. 
Petitioners' proofs wanting on the 
question of whether their properties Ad Valorem Real were uniformly assessed for the 
contested tax years. From his exami- Property Taxation -Value 
nation of other hotel properties in the of Commercial Office City of Holland, the Hearing Officer 

Building and Theater concluded that the properties being 
examined were within the range of 
values developed for properties of Phoenix Enterprises v Holland, MTT 
similar use, found that consistent Docket No. 136300 (8/11192) 
land values had been used, and 
significantly increased the assess- In this case, the Michigan Tax 
ments for both establishments using Tribunal was called upon to deter-

~-
what he found to be the more credible mine the true cash value of a com-
valuation analysis furnished by mercial office building, parking lot 
the City. and theater located in downtown 

i 

Holland; both the office building and I .. , 

theater were originally constructed in i 

Special Assessments - the 1930's, although the former was 
"Streets cape" renovated in 1973 after it was par-

Improvements tially razed by fire. 
The Tribunal's Hearing Officer, in 

Alexander v Village of Mackinaw 
a proposed judgment adopted by the 
Tax Tribunal, determined that the 

City, MTT Docket Nos. 130439- income approach to value -that 
130446 (8/11/92) relied upon by both appraisers - was 

The Village of Mackinaw City 
the most appropriate valuation 
methodology given the.investment-

issued special assessments to certain character of the subject parcels; 
landowners for "streetscape" improve- however, the Hearing Officer found 
ments in the downtown area of fault with the income approaches 
Mackinaw City which included side- developed by the appraisers for both 
walks, landscaping, water and drain parties, inasmuch as they relied upon 
improvements, curbs, Victorian-style actual.income and expense data when 
lamp posts and flower and tree boxes. evidence adduced at the hearing 
Petitioners, some of the landowners tended to show that the income levels 
to whom the special assessments were understated in the Holland 
were issued, appealed to the Michi- market. In addition, the trier of fact 
gan Tax Tribunal contending that the adopted a capitalization rate different ,, improvements had not increased the from that utilized by either parties' 
market value of their properties and appraiser. 
consequently were unlawful. 
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Special Assessments .. ing the decision of the hearing officer 

Challenges to District which was issued by the Tribunal 
after receipt of exceptions by Petition-

Based Upon ers, the Tribunal addressed the 

Misrepresentation question whether there had been 
innocent misrepresentation on the 

Martin v City of Madison Heights, 
part ofthe City, and determined that 
no evidence had been furnished at the 

MTT Docket No. 90724 (3/3/92) hearing to show that the representa-

Petitioners, property owners in a 
tions.made by the City were false in 

special assessment district created to 
fact. 

finance improvements in Madison 
Ad Valorem Real Heights, filed an action in the Michl-

gan T~ Tribunal challenging the Property Taxation -
validity of the special assessments on 
grounds that the City's promise of a Exempt Status of Utility 
6% interest rate on the special assess- Structures Owned by 
ment obligation had induced them to 
vote in favor of the project, and that Municipality 
the City knew before the vote was 
taken that the ultimate interest rate City of Bay City v Bangor Twp, 
would exceed the promised rate. In MTT Docket No. 140478 
defense, the City claimed that the 
Tax Tribunal lacked jurisdiction of Bay City owns a variety of utility ( the special assessment appeal be- structures -including a power 
cause a provision of city charter substation, pumping station, filter 
requires that notice of the intended building, sludge pumping facility and 
action be given to the City Council, water intake lines - located along 
and averred that its statement re- Saginaw Bay in Bangor Charter 
garding the 6% interest rate was only Township. The Township assessed a 
an advisory. portion of this property on grounds 

In her proposed judgment, the Tax that it was not being used for a public 
Tribunal's Hearing Officer rejected purpose (~, what is denominated as 
the City's jurisdictional claim, finding the building formerly used for filtra-
that the facts upon which Petitioners' tion purposes currently is used as a 
suit was premised did not come to City warehouse), and thus did not 
light until after the expiration of the qualify for the public property exemp-
time in which notice to the City tion, MCL 211.7m; MSA 7.7(4j). The 
Council was to have been given; Tax Tribunal disagreed, finding that 
further, Petitioners' counsel had all of the properties in issue satisfied 
advised the City early on that Peti- both components of the public prop-
tioners intended to commence an erty exemption because they were 
action in the Tax Tribunal if an owned by a city and were used for a 
interest rate in excess of 6% was public purpose~ Specifically, the 
established. In addition, the Hearing Tribunal ascertained that the former 
Officer concluded that no fraud filtration building used to store city 
attended the enactment of the special records and equipment, the pumping 
assessment district, and declined to station used to transfer and discharge 
set aside the higher interest rate that water, and the park maintained by 
had been established by the City. In Bay City at the site were "public 

" I the final opinion andjudgment adopt- purposes" within the meaning of the ~I' ! 

30 exemptive language. In addition, the \( I 
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Tribunal found that the fact that the 
City was engaged in efforts to sell the 
property did not remove the proper
ties from the public purpose exemp
tion because the properties clearly 
were devoted to a public benefit. 

Ad Valorem Real 
Property Taxation - True 
Cash Value of Private 
Golf Club 

Flint Golf Club v Flint, MTr Docket 
No. 127635 {8/19/92) 

Jn this case, the Tax Tribunal 
considered Petitioner's claim that its 
private 18-hole golf club situated in 
Flint was overvalued for tax years 
1989 through 1991. Much of the 
testimony and argument offered iil 
Petitioner's behalf centered on its 
claim that the demographics and 
socioeconomic climate of the Flint 
area in which the property is located 
had significantly declined and de
tracted from the true cash values of 
the property as of the relevant tax 
days. The appraisers for both parties 
evaluated the true cash value of the 
property as if its highest and best use 
was as a public daily fee course 
instead of the private course that it 
is, because of the enhanced fee
generating potential of a public use; 
both placed primary reliance upon an 
income approach. 

The Tribunal Hearing Officer, in a 
proposed judgment adopted in full by 
the Tribunal, rejected the analysis 
offered by the City's appraiser on 
grounds that it lacked credibility, and 
accorded greater weight to the valua
tion evidence presented by Petitioner 
as better supported and reasonable. 

PATRICK R. VAN TIFLIN and MICHELE 
L HALLORAN prepared the state tax 
case summaries in this issue. Pat and 
Michele are members of the law firm of 
Howard & Howard Attorneys, P.C. in 
Lansing. Pat directs the firm's state and 
local tax practice; Michele is a former 
Hearing Officer with the Michigan Tax 
Tribunal. 

ROGER M. GROVES prepared the local 
tax case summaries in this issue. Roger 
is a member of the law firm of Howard & 
Howard Attorneys, P.C. in Lansing and is 
a former Judge of the Michigan Tax 
Tribunal. 
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Minutes of January 19, 1993 Liaison Meeting 
Between The Internal Revenue Service 

And The Practice and Procedure Committee 

John Hummel, IRS District Director, 
discussed two areas of current em
phasis. The first is Compliance 2000. 
This initiative focuses on large areas 
or market segments in which the IRS 
can achieve increased voluntary 
compliance with educational and 
outreach efforts. It differs from the 
prior IRS focus, which emphasized 
how much revenue can be brought in. 

The second area is the non-filer 
program. Through this initiative, the 
IRS is seeking to communicate with 
taxpayers who have not filed an 
individual income tax return as 
required by law. It is an effort to get 
taxpayers "back in the system". Also, 
significant audit resources are being 
devoted to enforcement with taxpay
ers who do not come forward volun
tarily. 

Other IRS speakers then addressed 
the following questions: 

1. Does District Counsel have a 
format for resolving discharge of 
tax issues in bankruptcy without 
filing adversary proceedings? 

Response 
We will be more than happy to 
enter into a stipulation as to 
dischargeability of taxes in most 
cases (i.e., where the issue of 
dischargeability is clear). The 
practitioner should write or fax 
Counsel a letter with the 
taxpayer(s) name, SSN, the 
bankruptcy case number and the 
date the bankruptcy petition was 
filed. We will have Special Proce
dures obtain the necessary ac
count information for us and 
prepare, sign and send to the rep 
a stipulation. If there are any 
liabilities which we do not believe 
are dischargeable, we will explain 

our position so that the practitio
ner can then decide whether they 
wish to litigate the question. 
This should probably only be 
necessary in those few cases 
where there is a factual question 
of fraud or attempt to evade or 
defeat the tax under 11 USC 
S(ec) 523(aX1Xc). Often the 
explanation will be based on facts 
of which the practitioner was 
unaware, such as an assessment 
date for a deficiency which is 
within 240 days of the petition 
date. 

2. A return is considered timely 
filed if it is postmarked on or 
before the due date. Is the IRS 
aware that items are sometimes 
postmarked the day following 
mailing? If so, is this being 
considered when they assess late 
filing penalties? 

EXAMPLE: 
A study was made by an Ann 
Arbor law firm wherein it was 
discovered that items are not 
postmarked the same day they 
are placed in the box, even if they 
are deposited before the last 
pickup time noted on the box. 
They were told by the Detroit 
post office that the meters were 
changed to the next business day 
at 3:00 p.m. The firm did a test 
from an Ann Arbor box with the 
following results: 

Mailing Date 

12/8 
12/8 
12/8 

Mailing Time 

9:45a.m. 
3:45p.m. 
4:45p.m. 

'Box Pickup Time 

!O:OOa.m. 
4:00p.m. 
5:00p.m. 

The firm believes that the failure of 

Postmark 

12/8 
12/8 
12/9 
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the post office to properly post- submitting Offers-in-Compro-
mark items deposited before the mise. Rather than Special Proce-
5:00 p.m. pickup has resulted in dures being able to give us some 
IRS denial of an extension be- general information, we have 
cause oflate mailing. been told that we would have to 

contact someone directly.in the 
Response Pontiac office who specializes in 
Although the Service is aware Offers-in-Compromise. We have 
that sometimes items deposited found that between talking to the 
in mailboxes late in the day are people in Special Procedures and 
postmarked the following day, actually being able to find some-
there will be no blanket extension one in Pontiac who would answer 
of the time for filing. It may be our question, we have wasted a 
possible to obtain abatement of lot of time. Is there any way that 
penalties by showing proof that Special Procedures, which should 
the mailing was indeed done be able to handle general ques-
timely. This would consist of tions regarding special matters, 
such items as an affidavit of the could be more capable to handle 
individual who mailed the item these general questions? 
stating the time and location of 
mailing and a letter from the post Response 
office regarding its postmarking Special Procedures advisor 
practice for that location. Connie Reedus and manager Liz 

This problem also arises with Patino respond to general ques- ( tax deposits made at banks late tions concerning the submission 
in the day, which are processed of Offers. However, our experi-
under the following day's date. ence shows that most calls re-
Practitioners have encountered quire the expertise of an Offer 
deposit penalties as a result. You specialist to answer. If an advi-
can obtain a penalty abatement sor is not available, we request 
either by showing a receipted the caller to call the Offer-in-
deposit slip or by obtaining a Compromise specialist at (313) 
letter from the bank regarding its 334-9414. This is a direct num-
policy. The best policy for a law her to the offer group located in 
or accounting firm to follow Pontiac. Responses from this 
would be to obtain a date- group will be accurate and more 
stamped receipt for anything timely than from Special Proce-
mailed or deposited late on the dures. 
last day. We cannot make the 
post office and banks change 4. We found that in correspondence 
their procedures. we have received from the Prob-

Mr. Hummel added that due to lems Resolution Office, after 
current year staffing constraints, speaking to a Problem Resolution 
and contrary to prior practice, the specialist, that the telephone 
IRS .mll nQ.t date stamp "~" number given to contact that 
of tax returns this April 15th. specialist is 1-800-829-1040. We 

found that this number, most of 
3. We have instances where we the time, is busy and once we are 

have contacted Special Proce- able to get through on the line, 
dures in order to get some gen- we are told that whoever answers (~ eral information regarding, for the phone cannot directly contact 

34 
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tion you want to speak to, and 
that you have to leave a message. 

In a recent instance, several 
messages were left over a week 
period and it took nearly two 
weeks juts to get a hold of the 
Problems Resolution specialist 
again. Also, we have found that 
some people in the Problems 
Resolution office are very hesi
tant to give a direct number, as 
opposed to this "800" number. Is 
there anything that can be done 
to either more easily access the 
direct number of the Problems 
Resolution officers or the capabil
ity of the "800" number to directly 
contact the Problems Resolution 
specialist? 

Response 
We apologize for any inconve
nience that the current system is 
causing. At the moment we do 
not have the clerical staffing to 
respond to phone calls directly 
into the Problems Resolution 
group. Caseworkers do not 
answer incoming calls directly 
due to caseload considerations 
and a lack of phones. However, 
this situation is only temporary. 
In late-April or May, the case
workers will be relocated and will 
once again each have a telephone, 
so calls made through the "800" 
number can be transferred di
rectly to them, without your 
having to leave a message and 
await a return phone call. 

Our current procedures require 
one group member to pick up all 
messages for the Problems Reso
lution group daily, and distribute 
them to each caseworker. Mes
sages for absent caseworkers are 
place on a message board. If a 
caseworker is absent more than 
two days, the lead caseworker 
pulls those messages and returns 
the calls. We will be happy to 
review any specific examples 

where we have failed to follow 
these procedures. 

Many taxpayers call and re
quest to speak to a caseworker 
because of prior dealings with 
that person. Under no circum
stances do we want a taxpayer or 
rep to call a PRP caseworker 
unless they haye an open PRP 
case with that caseworker. 

Also you do not have to access 
PRO through the "800" number. 
The regular Problems Resolution 
phone number is (313) 226-7899. 
It is also effective to initiate a 
new case via correspondence or 
fax. The Problems Resolution fax 
number is (313) 226-3502. The 
mailing address is: 

Problems Resolution Office 
P.O. Box 330500, Stop 7 
Detroit, MI 48232-6500 

5. We have instances where we 
have gotten involved with clients 
shortly before their 90-day letter 
has expired. We have found that 
after we have filed a Petition, 
sometimes we have been denied 
face-to-face meetings with the 
Appeals Office because the tax
payer and/or the taxpayer and 
CPA have previously had a 
meeting with Appeals before we 
were involved in the case. We 
have found that often these cases 
should have been resolved at the 
lower level, as opposed to now 
having to proceed with District 
Counsel. Given the stage where 
we enter the proceedings, is there 
any way we could try to resolve 
these cases at a lower level 
without burdening the office of 
District Counsel with matters 
that should be handled at the 
lower level? 

Response 
The taxpayer or attorney of 
record may request reconsidera
tion by Appeals after an answer 

Section News 
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to the petition has been filed with EXAMPLE: 
the court. Such a request should The Internal Revenue Service 
be made of District Counsel (or proposes and adjustment to an 
Assistant District Counsel in individual's income tax consisting 
Grand Rapids). If you do not call of items for which there is no 
and request additional Appeals substantiation and items which 
consideration due to extenuating are not determined by the Inter-
circumstances, normal procedures nal Revenue Service to be ordi-
will be followed. nary and necessary for the 

I.R.M. 8412 (2) states "Docketed taxpayer's trade or business. 
cases will be referred by Counsel Subsequently, on appeal to the 
to Appeals for consideration of Internal Revenue Service Appeals 
settlement unless the notice of Office, the taxpayer provides 
deficiency was issued by Appeals". substantiation for the items to 

We welcome any specific ex- which substantiation was lack-
amples where this procedure was ing. As a result of the substantia-
denied, so we can determine what tion received from the Internal 
happened in those cases. Revenue Service, the Appeals 

Officer proposes to allow the 
6. In regard to the applicability of items where substantiation has 

the failure to pay penalty in an been provided, but to continue 
installment agreement, the the disallowance of the items 
following is posed. The penalty which the Internal Revenue 
may be abated for reasonable Service believes not to be ordi-

~ cause. The Internal Revenue nary and necessary in the con-
Service, in entering into an in- duct of the taxpayer's trade or 
stallment agreement, agrees that business. Since the taxpayer is 
a taxpayer does not have the unwilling to sign an agreement 
ability to pay his or her taxes. consenting to the Appeal Office's 
Would the Internal Revenue proposal. Since the Appeals 
Service's agreement that the Office believes that the taxpayer 
taxpayer does not have the ability has substantiation for the items 
to pay taxes constitute reasonable previously unsubstantiated, why 
cause, thereby automatically isn't there an adjustment to the 
abating the failure to pay pen- taxpayer's tax liability for the 
alty? It presently appears that items for which substantiation 
the failure to pay penalty in such was provided without regard to 
a situation merely serves as whether or not the taxpayer 
hidden interest. This seems agrees with the unrelated items? 
inconsistent with the legislative What is the procedure for the 
intent of the statute. taxpayer to receive an adjust-

ment to their tax liability for the 
Response items for which they do have 
Reasonable cause criteria in the substantiation? Are they re-
IRM states that inability to pay quired to file an amended return 
does not ordinarily constitute as to these items? 
reasonable cause. 

Response 
7. As to the following example, is Our response is based on the 

there a procedure for the Internal following assumptions: 
Revenue Service to deal with the a. The substantiation issues and 
problem of correctly determining the ordinary and necessary issues 

36 the tax liability of a taxpayer? 
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are nat the same. 
b. The case is I!.Qt docketed while 
being considered by the Appeals 
Officer. 
c. The Appeals Officer will issue 
a statutory notice of deficiency. 

Answer: 
a. We will allow all items previ
ously disallowed for lack of sub
stantiation when issuing the 
statutory notice of deficiency. 
b. We will nat allow any reduc
tions proposed by the Appeals 
Office for settlement purposes. 9. 

Please note that you should not 
file an amended return on a case 
that's in Appeals. If you do, it 
will only be forwarded to Appeals 
for association, and it will not be 
processed as is by the Service 
Center. 

A question was raised at this 
point in the meeting regarding 
practitioners placing restrictions 
on power of attorney such that 
they do not have the pow~r to 
make representations binding 
upon the taxpayer. Appeals has 
not noticed any trend in this 
direction; Counsel has seen some 
such limitations on recent pow
ers, and they are reluctant to 
negotiate with the holder of such 
a power. 

8. What are the qualifications for an 
individual to become an Appeals 
Officer? What efforts or steps are 
taken to assure that an indi
vidual can make a transition 
from the philosophy inherent in 
that of the Appeals Officer with 
that inherent of other areas of the 
Service, such as Examinations? 

Response 
An individual must have at least 
one year's tax-related experience 
at a lower grade to become an 
Appeals Officer. Newly selected 

Officers attend a two-week course 
to study settlement authority and 
evidence, and are assigned to 
work with an experienced Appeals 
Officer to assist with their transi
tion. 

A question was raised at this 
point in the meeting regarding the 
effectiveness of issued 30-day 
letters in the Exam groups. It 
was underscored that many 
factual disputes are being appro
priately resolved via this system, 
which is its primary purpose. 

Is the Detroit District still actively 
engaging in the program pertain
ing to the issue of"employee 
versus independent contractors"? 
Please provide a summary of what 
the results of the program have 
been and what was believed to 
have been accomplished for the 
program. 

Response 
We are continuing to aggressively 
pursue many employment tax 
issues, including the employee 
versus independent contractor 
issue. Our examiners consider 
this issue on every return where 
payments to workers (non-employ
ees) are made. This is to ensure 
the proper tax treatment of the 
workers, and to determine appli
cations of this "safe haven" provi
sion of the IRC §530. 

We are placing additional em
phasis on the requirements for 
§530 relief. Employers must file 
all Federal tax returns (including 
Information Returns) on a timely 
basis, and the treatment of indi
viduals as independent contrac
tors must be consistent with the 
treatment by the employer of any 
other individual performing 
substantially similar duties, 
before the "safe haven" provisions 
can apply. 
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4 
The program is resulting in This involves reviewing the com-

increased compliance in this area pliance level of delinquent returns 
of the law. Since the employee vs. secured by the Collection Division. 
independent contractor issue is an 
ongoing problem, we are actively 11. What is the position of the Inter-
pursuing voluntary compliance nal Revenue Service as to their 
through special emphasis on receipt of an informal claim for 
public education in the area of refund? Is the Internal Revenue 
employment taxes. Service liberal or restrictive in 

classifying a notification to the 
10. Are there any projects the Inter- Service as a claim for refund? 

nal Revenue Service is planning Are there any specific guidelines 
to undertake which practitioners or benchmarks which the Internal 
should be aware of? Revenue Service believes need to 

be included in an informal claim 
Response for refund? 
Our major program this year is 
the Nonfiler Initiative, the goal of Response 
which is to bring nonfilers (known A) Examinations Division: 
and unknown) back into the We will accept any document as 
system. We are offering assis- a claim, as long as it contains 
tance to nonfilers who want to sufficient information for process-
voluntarily file delinquent re- ing. It must include the following 
turns, and are working with the information, at a minimum: 
local office of the American Bar - Taxpayer's name, address, (I Association on this initiative, as and TIN 
well. Although this is llili an - The tax period(s) involved amnesty program, we are consid-
ering reasonable cause criteria - The reason for the change 
when addressing the applicability - The amount of the change (per 
ofpenalties in these cases. We return and corrected amounts) 
are also considering appropriate - The amount of the refund 
installment agreements and requested (if known) 
Offers-in-Compromise under this - Applicable schedules (i.e. program. Schedule A, C, etc.) At the same time, we have over B) Collection Division 80 examiners working cases on Refund claims should be submit-nonfilers who have chosen not to ted formally either on Form 843 voluntarily file their delinquent or via an amended return. In returns. Special Procedures, three types We are working three of claims are processed. These Compliance 2000 initiatives: are claims for refund on 100% 
- Highway Use Tax compliance penalty, claims for seizure 

of Ontario companies dong proceeds (excess proceeds or 
business in Michigan. intervening lien claim) and 

- Forms 1099 filing by Michigan claims for wrongful levy. 
municipalities. 

- Form 1120-POL, and W-2 100% Penalty Claims 
issuance, requirements for There must be a payment (with-
political campaign committees. holding for one employee for one 

~ We are also conducting a quarter of $200 if this amount is 
' 

38 small TCMP study (80 returns). unknown). We cannot consider ~ 
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the claim unless it is on Form 843 
and the payment has been made. 
If we get something that looks 
like a request to abate 100% 
penalty, we send a letter explain
ing how to submit a claim. It was 
also noted that there is a move
ment underway to change the 
term "100% penalty" to the "Trust 
Fund Recovery Penalty''. 

Seizure Claims 
The claim should be on a Form 
843. If a Form 843 is not used, be 
sure you clearly identify your 
letter or other form as a "Claim". 
If we have excess proceeds, we 
solicit claims from the parties 
who might have a claim (includ
ing the taxpayer). 

Wrongful Levy Claims 
It must be filed timely (Note: 
within nine months of date of 
m>. .. 

A new request we are receiVmg 
is the claim for damages under 
IRC 7433. We treat anything 
that mentions IRC 7 433 as a 
claim under this section. Since it 
is a relatively new code section, 
we have little experience with it. 
We would ask that practitioners 
be as specific as possible in 
setting forth the amount of 
damages as possible in describing 
the conduct that caused the 
damage claim to arise. 

If an Offer-in-Compromise is 
submitted to the Internal Rev
enue Service based upon doubt as 
to liability, is there any procedure 
for the Taxpayer to follow upon 
on the status of the Offer and be 
able to contact the individual to 
which the Offer is assigned? 

Response 
Nearly all Offers-in-Compromise 
based upon doubt as to liability in 
the Detroit District are assigned 

to Examination Group 1517 in 
Pontiac. Most of them are 
worked by Revenue Agent Daniel 
Mues. He also coordinates any 
work of the other agents in that 
group on Offers. Taxpayers/ 
Representatives can reach Mr. 
Mues at (313) 334-1416, or by 
writing him at the following 
address: 

Internal Revenue Service 
Group 1517- ATTN: DanMues 

140 S. Saginaw - Room 205 
Pontiac, Michigan 48342 

He will be more than happy to 
apprise taxpayers and/or repre
sentatives of the status of such 
Offers-in-Compromise. 

If the Offer relates to a 100% 
penalty liability, it is worked in 
the Collection Division. The 
taxpayer should call Collection in 
Pontiac, at (313) 334-9414, for the 
status and to speak to the person 
assigned. 

13. In a docketed case that has been 
sent to Appeals for settlement 
consideration, what is the policy 
of the Internal Revenue Service 
as the allocation of responsibili
ties between Appeals and District 
Counsel? More specifically, in a 
number of recent docketed cases, 
the Appeals Officers were ".un~ 
willing" to review substantiatiOn 
for disallowed items. Subse
quently, substantial time.was 
expended with attorneys m t.he 
office of District Counsel review
ing substantiation on a item-by
item basis. Is there a procedure 
for Appeals to make a "prelimi
nary determination" at which 
point District Counsel co~ld be 
brought in to settle legal1ssues 
that Appeals is unwilling to settle 
and then have the matter "re
manded" to Appeals for verifica
tion of substantiation rather than 
utilizing the time of the attorneys 
in the office of District Counsel 
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and practitioners in reviewing 
substantiation in detail? 

Response 
Whenever a docketed case is 
returned to Counsel by Appeals 
unagreed, sole authority to 
dispose of the case by trial or 
settlement will revert to Counsel, 
unless Counsel and Appeals 
agree that settlement authority 
over some or all issues will be 
retained by Appeals. Thus in 
some situations, Counsel will 
prepare a case for trial while 
Appeals simultaneously conducts 
settlement negotiations for some 
or all of the issues in the case. 
Additionally, Counsel and Ap
peals may agree to reinstate 
Appeals sole settlement authority 
in a docketed case if there is a 
strong settlement likelihood for 
all or part of the case, and such 
transfer will promote more effi
cient disposition of the case. 
When there is a likelihood that a 
case can be settled in whole or in 
part, and Counsel is more famil
iar with the facts than Appeals, it 
would be an unnecessary duplica
tion of time to reacquaint Appeals 
with the case. In these circum
stances, Counsel should settle the 
case. Counsel might request 
Appeals' assistance during trial 
preparation in cases in which the 
Appeals Officer has developed 
knowledge and expertise which 
would be beneficial to the trial 
attorney. Under such circum
stances, and provided resources 
and workloads permit, Appeals 
will assist Counsel as an adviser 
and, if appropriate in the judg
ment of trial counsel, share in 
some part of trial preparation. 
Also, when substantial time is' 
needed to examine additional 
evidence, the services of a rev-
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enue agent are requested by 
either Appeals or Counsel. 

Please note that Rev. Proc. 87-24 
governs this area. 



Short 
Subjects 

Shortcuts 

46 

Michigan Tax Lawyer-1st Quarter 1993 

The 2% Solution 
By: William D. Belski 

Miscellaneous itemized deductions (MID) are allowed only to the extent that 
they exceed 2 percent of adjusted gross income (AGI), Internal Revenue Code 
§67(a). It would initially appear that a trust or estate should be able simply 
to deduct 2 percent of its AGI from its MID to compute its allowable miscella
neous itemized deductions (AMID). However, the Internal Revenue Service 
Instructions to Form 1041 state that a trust or estate is permitted to use this 
method only if its income distributions deduction (IDD) is less than its distrib
utable net income (DNI) for the year. A more complex method is prescribed 
for the common situation where the distributions made (or, presumably, 
required to be made) exceed DNI for the year. In this case a complication 
arises because the IDD is limited to DNI, which depends on AMID, which is 
based on AGI, which in turn depends on IDD. The I.R.S. Instructions provide 
a set of a dozen or so calculations to resolve this circular problem. As ex
plained below, a less complicated method is to use the equation: 

AMID= MID- 2% x <CG-EXMP'I'NtCDs) 
1.02 

where CG is the capital gain allocated to corpus (Line 17, column (b), Schedule 
D of Form 1041); EXMPTN is the exemption allowed by I.R.C. §642(b) (Line 
20); and CDs are certain deductions described below. 

Example of 2% Calculation t 
In the example given on page 9 of the Instructions, a complex trust had 
$20,000 of dividend income and $20,000 of capital gains, incurred a deductible 
$5,000 loss from a partnership, and paid $2,000 of fiduciary fees, half of which 
were allocable to income. Miscellaneous itemized deductions (chargeable to 
income and subject to the 2% floor) totalled $1,500. The Trust was entitled to 
a $100 exemption. The trustee.made a distribution of the accounting income 
of $17,500, which exceeded the DNI. After a half a page of calculations, the 
method in the Instructions found that the AMID was $1,080. However, using 
the above equation, the same result can be obtained more easily as follows: 

AMID = MID - 2% x (CG-EXMP'I'N±CDs) 
1.02 

= 1.500 - 2% X (20.000 - 100 ± Q) 

1.02 

= 

= 

.l..lQ2 
1.02 

1,080 

Certain Deductions 
Typically the CDs term of the equation will be the sum of any interest and 
taxes paid. More specifically, CDs are the total of all amounts that would be 
included on Form 1041, Line 16, other than: 
(a) any amounts on Form 1041, Line 12 (fiduciary fees), Line 14(attorney 

fees), or Line 15a (miscellaneous deductions not subject to the 2% floor) 



~I 
Michigan Tax Lawyer-1st Quarter 1993 

to the extent incurred in the administration of the estate or trust; 
(b) any other deductions from Lines 10 through 15a incurred in the conduct 

of a trade or business, or for the production of income; and 
(c) any MID. 

In the example given in the Instructions, there were no CDs. Had $500 of 
state income tax paid, the AMID would have been: 

AMID = MID - 2% x <CG-EXMrTNtCDs) 
1.02 

= 1,500 - 2% X (20,000 - 100 ± 500) 
1.02 

= Ull!2 
1.02 

= 1,071 

Special Cases 
Capital losses are taken into account (as a negative amount ofCG) only to the 
extent they are shown on Form 1041 Line 4. Also, AMID can never be more 
than MID, so that AMID is the lesser of MID, or the amount found by using 
the above equation. 

Related Issues 
An initial question is which deductions are MIDs subject to the 2% floor. MID 
is defmed as any itemized deductions other than the thirteen items listed in 
I.R.C. §67(b), such as interest and taxes. The Instructions state that adminis
tration expenses "which would not have been incurred if the property were not 
held in [the] estate or trust" are not subject to the 2% floor. 1 Under this rule 
trustee fees are generally not MIDs, while investment advisor fees have been 
found to be subject to the 2% floor. 2 The possibility of having to apportion 
trustee and legal fees based on the types of services rendered has been raised. 3 

Another issue stems from the 2% limitation at times requiring a simple 
trust, which distributes all its trust accounting income, nevertheless to pay on 
"phantom income (which can later result in an accumulation distribution)." It 
may be difficult to determine the portion of such tax which is a proper charge 
against income as a "tax levied upon receipts defined as income," under Sec
tion 13(aX6) of the Revised Uniform Principal and Income Act4 where both 
capital gains and CDs contribute to the 2% floor. 

Derivation of Formula 
While not necessary to know in order to use the above formula, the reader 
may be interested in reviewing the--derivation of the above formula. Because 
AMID is the MID reduced by 2% of AGI, we have -

(1). AMID = MID - 2% x AGI. 

For these purposes, the instructions state that AGI is defined to be: 
(a) the total income (Line 9 of Form 1041), less-
(b) the administration costs of the estate or trust (the total of Lines 12, 
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14, and 15a to the extent that they are costs incurred in the adminis
tration of the estate or trust); 

(c) IDD (Line 18); 
(d) the exemption (Line 20); and 
(e) other deductions claimed on Lines 10 through 15a that were in

curred in the conduct of a trade or business, or for the production of 
income. 

This can be expressed as: 
(2). AGI = (a) - (b) - (c) - (d) - (e). 

The instructions also state that DNI is equal to: 
(f) the total income, line 9, less-
(g) capital gains allocated to corpus (or plus any capital loss from line 4); 
(h) total deductions from line 16 (computed without regard to any MID); 

and 
(i) AMID. 

This can be expressed as: 
(3). DNI = (f) - (g) - (h) - (i). 
Note that in the situation in which the formula is to be used, DNI =(c). 
Substituting the right side of equation (3) for the (c) term in equation (2), 
we have: 
(4). AGI =(a)- (b)- [(f)-(g)-(h)-(i)] -(d)- (e) 

= [(a)-(f)] +(g)- (d)+ [(h)-(b)- (e)] + (i). 

Because (a)= (f); (g)= CG; (d)= EXMPTN; [(h)-(b)-(e)] = CDs; and (i) =AMID; 
we have: 
(5). AGI = CG- EXMPTN + CDs +AMID. 
Substituting the right side of the preceding equation for AGI in 
equation (1), we have: 
(6). AMID= MID- 2% x (CG-EXMPTN+CDs+AMID). 
Factoring out the AMID term from the right side of equation (6), adding 
[2%x(AMID)] to both sides, and then dividing by 1.02, results in the following: 
(7). AMID= MID- 2% x (CG-EXMPTN+CDs)- (2% x AMID). 
(8). AMID+ (2% x AMID)= MID- 2% x (CG-EXMPTN+CDs). 
(9). AMID x (1.02) =MID- 2% x (CG-EXMPTN+CDs). 
(10). AMID = MID - 2% x (CG -EXMPTN+CDs) 

1.02. 

WILLIAM D. BELSKI, 1s a graduate of Kalamazoo College (B.A., 1974 Cum Laude, 1971) and 
the Un1vers1ty of Michigan Law School (J.D., Magna Cum Laude, 1984). He is a member of 
the law f1rm of Cross Wrock, P.C., and concentrates his practice in the areas of estate plann1ng 
and taxat1on. 

--------------------------FOOTNOTES--------------------------
1. IRC §67(e) provides that such expenses are allowable in determining the AGI of a trust or estate. 

2. William J. O'Neill, Jr. v Commissioner, 98 T.C. 227 (1992). 

3. Michael H. Kossman, 'Phantom tax' due to 2% floor for trust expenses can be minimized, Estate Planning 
(May/June 1990), p. 144, 146. 

4. MCLA §555.63(a)(6) 
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Follow Through is the Key to Success in Choosing 
the Right Computer Combination for your Company 
By: Chris Bourne 

I purchased my first computer with 
the expectation that I would be able 
to reduce mundane tasks which 
would leave me additional time for 
more important work. Presumably, 
this expectation is shared by both 
individual and business users alike. 
While computer use has generally 
fulfilled this expectation for me, I 
must point out that computers offer 
no guarantee that individuals will 
complete their work faster or be more 
productive. Since the purchase and 
implementation of a computer system 
in the work place requires a signifi
cant investment of time and money, 
emphasis must be placed on produc
tivity and reduction of errors which 
will inevitably result in time and cost 
savings. From my experience in 
installing computer systems for 
businesses and training staff mem
bers, I have found that the keys to 
accomplishing greater productivity 
are: (1) determining the business' 
specific hardware and software needs; 
(2) evaluating staff members and the 
way in which they use this valuable 
tool; and (3) keeping up with recent 
advances in computer technology. 
While these factors apply to almost 
every type of business, this article 
will, whenever possible, discuss and 
apply these factors in an accounting 
or tax law finn setting. 

Determining business needs 
The best approach when implement
ing a new system or new software is 
to begin with a determination of the 
business' specific hardware and 
software needs. When assessing 
software, factors such as hardware 
demands and its interaction with 
software are very important. Deter
minations such as speed of operation, 
hard disk, CD-ROM or other storage 
mediums, printing support and 

printing systems configurations are 
essential in achieving optimum 
performance of a computer system. 

In selecting tax software, several 
determinations are critical as well. 
These factors include: the program's 
ability to replicate government forms, 
whether the IRS will accept the 
forms, whether forms can be repro
duced on a laser printer, and whether 
dot matrix is acceptable. Good tax 
software should be able to import 
several types of accounting data such 
as trial balances and general ledgers. 
It should handle associated files such 
as depreciation data and include 
specific review schedules that de
scribe what makes a line item on a 
return. Also, one should examine the 
type of on-line help available to 
determine if it is context-sensitive. 
Most importantly, one must fmd out 
how soon updates are available after 
new government forms are released 
or tax codes are changed. 

Evaluating staff members 
At this point, most firms stop their 
assessment process. An important 
and often overlooked consideration is 
the effect of implementation of this 
technology on staff members. Having 
a background in computers and 
Industrial/Organizational Psychology, 
I have found three types of people: 
those with a specific aptitude or 
purpose for learning computer skills, 
those who are afraid they will lose 
their job or be passed over for a 
promotion if they do not accept com
puters, and those who revolt against 
computers and refuse to accept the 
new technology. It is imperative that 
one determine the level of experience 
and attitude of ones staff members. 
Their training should address their 
specific concerns to avoid results 
which can be less than satisfactory. 

It is important that staff members 
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have versions 
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use in the 
Windows 
environment. 
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are not inconvenienced by a computer 
system. Those who revolt against 
computers will stifle and confound 
even the best efforts to introduce 
new systems and train staff members. 
These individuals are specifically 
prone to frustration if the computer 
system is constantly suffering from 
troublesome updates or revisions. 
Ideally, one should install a computer 
system that is static and does not 
require constant revisions. Accom
plishing this can be a problem when 
considering tax or accounting soft
ware since the laws are constantly 
changing which necessitates diligent 
updating. This problem can be re
solved with a system that allows 
updates to be completed transpar
ently without any inconvenience to 
those using the system. Updating 
does not necessarily require a 
complete overhaul of the computer 
system. Thus, one should look for 
systems which provide a "platform" 
on which one can preserve the conti
nuity of the hardware and software 
mix even if frequent updates are 
necessary. 

Keeping up with recent advances 
in computer technology · 
From my experience as a computer 
programming instructor, I have 
observed that attorneys tend to prefer 
Word Perfect, Lotus 1-2-3 and Dbase. 
In my opinion, using these programs 
in the Windows environment from 
Microsoft is the most user-friendly 
configuration. The Windows system 
allows users, with the assistance 
of a pointing device called 'a mouse 
or roller ball, to select and actuate 
graphic symbols that represent a 
command or function. This new 
graphical interface software makes 
the memorization of commands or 
codes obsolete and allows the user 
more feedback and control over the 
manipulation of text, data, objects 
and format. This is the most impor
tant advance in recent years in 
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computer technology, particularly for 
those who feel threatened by comput
ers. Most software companies, 
including Word Perfect and Lotus, 
now have versions of their software 
for use in the Windows environment. 
Microsoft also has their own software 
that rivals Word Perfect and Lotus 
1-2-3 in Microsoft Word for Windows 
and Microsoft Excel for Windows. 
Both of these programs can be 
learned right out of the box. The 
same can not be said for Lotus 1-2-3 
or Word Perfect. 

Conclusion 
Those planning to purchase computer 
hardw~e and software will be happy 
to know recent advances in technol
ogy have reduced costs and increased 
computer accessibility. A properly 
implemented and managed system 
should increa8e productivity, reduce 
errors, allow for expansion of client 
base, save money and, hopefully, 
reduce unpleasant encounters with 
the IRS. 

CHRIS BOURNE is the Assistant to the 
Owner of WXON-TV in Detroit, KNWS-TV 
in Houston and several other media 
properties. He has taught computers and 
consulted for 8 years and presently 
teaches court reporters and paralegals 
computer skills for a local trade school. 

Special thanks to PAUL E. BLOME, CPA 
of Schmaltz & Company. P.C. who 
contributed to this article. 
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Single Business Tax Refund Opportunities-
A Judicial Flurry 
By: James H. Novis income tax nor a tax measured by 

income) and found SBT nexus 
Within days of the publication date of based on the standards established 
this issue of Michigan Tax Lawyer, by the 1992 decision of the U.S. 
the Michigan Court of Appeals and Supreme Court in Quill v. North 
the U.S. Circuit Court ruled on three Dakota Tax Comm'r, 504 US _; 
significant Single Business Tax 112 S Ct 1904; 119 LEd 2d 91 
("SBT'') cases. The author appreci- (1992). Quill ,determined that the 
ates this opportunity to augment his substantial nexus standard under 
report as Chairperson of the State the Commerce Clause requires 
and Local Committee and provide a some physical presence in the 
timely report concerning these impor- taxing state such as through a 
tant decisions. small sales force, plant or office. 

I. Gillette/ Guardian - PL 86-272 is B. Guardian 
Not Applicable to the SBT The Guardian case addressed a 

The Michigan Court of Appeals Michigan-based SBT taxpayer that 
decided The-Gillette Company v. made sales into a number of states 
MDT, Mich. Ct. of App. Docket No. where it was not subject to tax due 
118660 and Guardian Industries to PL 86-272 immunity. 

~~- Corp. v. MDT, Mich. Ct. of App. Guardian's sales into the export 
' '.~ Docket No. 119601 at 9:00 a.m. and states had been thrown back to 

9:25a.m., respectively, on March 1, Michigan for the purpose of appor-
1993. Both cases address SBT nexus tioning its SBT base (i.e., the 
and neither case cites the other. export-state sales were considered 

Michigan sales and were included 
A. Gillette in the numerator of the SBT sales 

In Gillette the Court addressed a factor). This case arose through 
manufacturer of personal care refund claims filed by Guardian to 
products based in Massachusetts exclude from the numerator of its 
whose only contact with Michigan SBT sales factor the sales to states 
was sales through a regional-based in which Guardian engaged in 
sales force. All sales to Michigan- solicitation. Guardian's position is 
based customers were subject to that, because PL 86-272 is not 
approval at Gillette's home office in applicable to the SBT (a value 
Massachusetts. Gillette contended added tax), solicitation activities in 
that it was not subject to SBT the export states are enough to 
because its activities in Michigan subject Guardian to an SBT-type 
did not exceed mere solicitation. tax in such states, thereby avoiding 
Under PL 86-272, a long-standing sales throwback under Section 42 
federal statute, a state cannot of the Single Business Tax Act 
impose an "income tax" unless a (MCL 208.42). 
person's activities exceed the The Court ruled (without citing 
solicitation of on-approval orders or referring to Gillette) that PL 86-
for the sale of tangible personal 272 is not applicable to the SBT 

II 
property. but remanded the case to the Court 

The Court rejected the applica- of Claims to consider whether 
tion PL 86-272 immunity to the Guardian's solicitation contacts in 

! SBT (because it is neither a net the export states are sufficient to 51 
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subject Guardian to tax in these 
states. The Court of Claims had 
previously granted Guardian's 
motion for summary disposition 
based on the pleadings including 
the Department's admission that 
Guardian solicited sales in the 
export states. 

In Cargill, Inc. v. MDT, Mich. Ct. 
of App. Docket No. 1200489, a case 
that was joined with Guardian by 
the Court of Appeals, the Court of 
Claims, after a trial of the facts, 
had ruled that under PL 86-272 
Cargill was not subject to tax in the 
export states and must, therefore, 
throw such sales back to Michigan. 
This finding was based on a stipu
lation to the fact that Cargill's 
activities in the export states were 
limited to the solicitation of sales 
(without further proof of the activi
ties involved in the solicitation 
process). The Court of Appeals 
deciding Cargill with Guardian 
refused to remand Cargill because 
it found that Cargill had failed to 
carry its burden of proving that it 
was taxable in the export states 
under the Quill Commerce Clause 
standard (i.e., that its solicitation 
activity included some physical 
presence in the export states). The 
decision bars Cargill's refund 
claims, a patently unfair result 
becau~e the Quill case was decided 
after the Court of Claims trial. 

Based on Guardian, other SBT 
taxpayers that have been throwing 
back sales into export states should 
consider filing refund claims as 
long as the taxpayer has some 
physical presence in the export 
state even if that presence involves 
only sales solicitation through an 
independent manufacturer's repre
sentative. However, each taxpayer 
must also consider the potential 
consequence of such a position in 
the export state. For example, can 
the taxpayer support PL 86-272 
immunity in that state if an income 
tax is imposed and does the export 
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state impose any non-income taxes 
to which the taxpayer will be admit
ting liability? 

Taxpayers in Gillette's position 
should consider whether to stop 
throwing Michigan sales back to 
their base state. Refund claims 
may also be available in the base 
state. However, because Michigan 
has not published a position regard
ing Guardian and Gillette and both 
cases are likely to be appealed, it 
may be premature for a person in 
Gillette's situation to admit liability 
for the SBT. 

In some cases, a person in 
Gillette's situation should still 
consider forming a sales corporation 
to separate Michigan sales activities 
from its manufacturing base (i.e., 
payroll). Arguably the activities of 
a sales·subsidiary could be con
strued as a Quill-type presence of 
the parent company. This position 
may, however, provide a practical 
position for taxpayers with a poten
tially large SBT base. It is recom
mended that proforma tax 
projections with and without a 
Michigan sales corporation be 
prepared to determine whether the 
potential tax savings justifies the 
cost of such restructuring. 

II. Thiokol -Application of ERISA 
Preemption to SBT is a Federal 
Question 

In Thiokol, Inc. v. MDT, Sixth 
Circuit Docket No. 92-1611 (3/5/93), 
the Sixth Circuit Court of Appeals 
addressed procedural issues related to 
Thiokol's claim that ERISA preempts 
the SBT base to the extent it includes 
contributions to ERISA (pension and 
welfare benefit) plans. The District 
Court had ruled that a federal court 
action on the issue was barred by the 
Eleventh Amendment and the Tax 
Injunction Act (28 USC 1341). 
Thiokol had claimed declaratory and 
injunctive relief as well as refunds of 
tax. 
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The Sixth Circuit ruled that, be-
• cause ERISA grants exclusive federal 
jurisdiction with respect to injunctive 
and declaratory claims, Michigan 
Courts lack jurisdiction to decide 
those claims in Thiokol's action. 
However, Thiokol's monetary claim 
for tax refunds was found to be 
barred in federal court under the 
Eleventh Amendment. The injunc
tive and declaratory claims were 
remanded to the District Court. 

Based on this case, other SBT 
taxpayers should consider filing SBT 
refund claims and appealing the 
inevitable denial of the same to the 
Michigan Court of Claims. Several 
such claims have already been filed 
and are being held in abeyance pend
ing the federal court decision in 
Thiokol. The recent U.S. Supreme 
Court decision in District of Columbia 
v. The Greater Washington Board of 
Trade, _US _; 113 S Ct 580; 121 L 
Ed 2d 513, appears to increase the 
likelihood that the U.S. District 
Court, on remand in Thiokol, will rule 
the SBT base is preempted by ERISA 
to the extent it includes contribution 
to ERISA plans. Taxpayers should, 
however, note that Michigan is likely 
to raise the arguably unconstitu
tional90-day limitation period im
posed by MCL 205.27a(6) as a defense 
to refund claims. Therefore, a favor
able decision in federal court is un
likely to eliminate the need for litiga
tion in state court if refunds are 
sought. 
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