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Febl::uary 26, 1988 

Dear Taxation Section Members: 

We who serve on the Taxation Section Council sincerely hope that 
you will find the M1cbigan Tax LaXYer timely and useful.- It is 
part of the Council's effort to enbaooe pro£essignalism among the 
Tax Bar. 

We have other new ventures in this effort. Our After Hours Tax 
Law Series of afternoon tax law seminars has replaced the former 
annual Tax +nstitute, and the sessions have been well-attended. 
The next seminar, on the subject of Michigan tax practice and pro
cedure, will be held on Tuesday, April 12; you will receive a 
mailing with the details. 

We also should call your attention to our subject matter Commit
~- Committee meetings offer seminars and idea exchange in spe
cialized areas of the tax law. The Committees are: Corporation, 
Employee Benefits, Estates and Trusts, Partnership, Practice and 
Procedure, and State and Local. 

We also are organizing a blockbuster Sgmmer Tax Seminar at the 
Grand Hotel, Mackinac Island, for July 7 through 9. We are work
ing hard to assemble a stimulating group of national and Michigan 
speakers; mark your calendars! 

Finally, we welcome your suggestions and participation in Sec
tion activities; you may contact me, any Council member or any 
Committee Chairperson for information. 

Beat regards, 

Taxation Section Council 

By: William J. Sikkenga, 
Chairperson 
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Report of the 
Corporation Committee 
February 29, 1988 
Jeffrey A. Levine, Chairperson 
11 00 American Center 
27777 Franklin Road 
Southfield, Ml 48034-2384 
(313) 352-9660 

1. 'chairperson's Message. 
For a tax practitioner, the many 
changes in the corporate tax laws over 
the past several years have made the 
task of representing clients more chal
lenging. The Corporation Committee 
is designed to meet this challenge by 
providing a forum to discuss, in an 
informal setting, timely topics of 
interest and importance to practi
tioners handling corporate tax 
matters. 

The Corporation Committee 
typically meets four to five times per 
year. At each meeting, there are 
generally two discussion leaders who 
are responsible for coordinating a 
round table discussion of current 
corporate tax issues. I certainly en
courage all practitioners who are 
interested in learning more about the 
Corporation Committee to contact me 
with any questions or comments. I 
would like to encourage everyone who 
may have an interest in an open 
forum regarding corporate tax mat
ters to join the Committee, which 
will make the Committee much 
stronger and more effective, and 
which will, in tum, help us meet the 
challenges of practice. 

2. Recent Activities. 
The most recent Corporation Commit
tee meeting was held on January 7, 
1988 in Southfield. Stephen Feldman 
led a discussion regarding "hot issues" 
relating to buy-sell agreements. 
These issues included redemption 
versus cost purchase issues, the 
impact of the alternative minimum 
tax and related issues. There was 
considerable discussion about the 

need for reviewing all existing buy
sell agreements to take into account 
changes in the law, as well as re
thinking buy-sell agreements 
generally. 

Maree Mulvoy spearheaded a dis
cussion regarding new changes in 
the tax law made by the Revenue Act 
of 1987. The fact that the 1987 Act 
became law on December 22, 1987 
made Maree's topic very timely. The 
Committee discussed the impact of 
the year-end rules relating to part
nerships, S corporations and per
sonal service corporations. The 
discussion was excellent because it 
related to what Corporation Commit
tee members were doing in their 
practices. The emphasis. of the 
Committee was on practical, day-to
day aspects of the new law. 

In connection with the State Bar 
Meeting, in September, 1987, in 
Grand Rapids, there were two excel
lent discussions. One involved 
General Utilities and related corpo
rate issues. The discussion l~ader 
was Bob Stead of Grand Rap1ds. 

Ted Vogel discussed the new net 
operating loss rul~s. The ~scussions 
were very interestmg and timely. 

3. Future Schedule. 
The Corporation Committee is hold
ing its next meeting on Thursday 
March 24, 1988, at the American 
Center Building in Southfield. The 
meeting will be held on the mezz~
nine level. The March 24th meetmg 
is being held collectively with the 
Estates and Trusts Committee, 
chaired by Dennis Mitzel. The 
meeting will focus on the impact of 
the new estate freezing and recapi
talization rules contained in the 
Revenue Act of 1987. George Gre
gory will be the discussion leader 
regarding this topic. Secondly, Ken 
Bloom will review the factors to be 
considered in the choice of a business 
entity after the Tax Reform Act of 
1986 and Revenue Act of 1987. Ken 



also will discuss estate planning con
siderations to be taken into account, 
particularly for the owner of sub
chapter S stock. 

Mter the March 24th meeting, 
the Corporation Committee will hold 
a joint meeting with the Employee 
Benefits Committee, chaired by Bob 
Stevenson. It is anticipated that the 
meeting will take place in early 
June, 1988. At this time, it is ex
pected that the meeting will focus on 
employee benefit issues with which a 
practitioner needs to be concerned in 
a corporate acquisition of another 
business. Other topics may include 
the use of employee stock ownership 
trusts in connection with the retire
ment of key employees. Further 
details will follow. 

In connection with the 1988 
Annual Meeting of the State Bar of 
Michigan, the Corporation Commit
tee will meet on Thursday, Septem
ber 29, 1988. It is expected that the 
meeting will take place at 2:00 p.m. 
at Coho Hall. Further details re
garding topics and speakers will 
follow. 

4. Important Developments. 
With so many recent changes in the 
tax laws and the promulgation of 
Treasury Regulations, IRS notices 
and other announcements, there is a 
great deal of overlap between the 
various Committees which the Taxa
tion Section of the State Bar spon
sors. As our future schedule indi
cates, the Corporation Committee, 
Employee Benefits Committee and 
Estates and Trusts Committees will 
have joint meetings to address these 
issues. It is likely that in the future 
the Committees of the Taxation 
Section of the State Bar may focus on 
joint programs of interest to practi
tioners. 

5. Other Business. 
The Taxation Section is responsible 
for preparing articles for the Decem
ber, 1988 Michigan Bar Journal. 

The Corporation Committee will have 
one of its members submit an article 
for publication in the December issue 
of the journal. The article is intended 
to be helpful to practitioners state
wide, who do not necessarily spend 
most of their time in the tax area. If 
anyone has any suggestions concern
ing proposed articles, please contact 
me. 

I certainly appreciate the partici
pation of the members of our Commit
tee and look forward to expanding our 
ranks with new members. For anyone 
interested in joining the Corporation 
Committee, please contact me. I look 
forward to hearing from you. 

Report of the Employee 
Benefits Committee 

February 3, 1988 
Robert B. Stevenson, Chairperson 
201 South Main, Suite 902 
Ann Arbor, Ml 48104 
(313) 747-7050 

1. Chairperson's Message. 
This is my first report as Chairperson 
of the Employee Benefits Committee, 
having recently taken over from 
James C. Bruinsma. I would con
gratulate Jim and his line of predeces
sors on doing an excellent job. Em
ployee Benefits Committee meetings 
have consistently provided essential 
information for practitioners in that 
fiel~ and are extremely well attended. 

2. Recent Activities. 
On February 3, 1988, William Lieber, 
pension tax counsel to Congress' Joint 
Committee on Taxation, addressed the 
Employee Benefits Committee at the 
Holiday Inn-West in Ann Arbor. Ap
proximately 100 people were in atten
dance. Mr. Lieber's address dealt 
with the new minimum and maximum 
funding rules under the Omnibus 
Budget Reconciliation Act of 1987. 
His discussion provided the Commit
tee with a useful headstart in. under-
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standing this most complex topic. 
Afterwards, Committee members and 
Mr. Lieber had a chance to get to 
know one another better at a brief 
cocktail hour. 

3. Future Schedule. 
The next Employee Benefits Commit
tee meeting is expected to be held in 
early June, 1988 at the Novi Hilton. 
The program may be a joint meeting, 
along with the Corporation Committee 
of the Tax Section, and will likely 
consist of presentations on mergers, 
acquisitions and employee benefits. 

4. Important Developments. 
In an opinion dated September 10, 
1987, Judge DeMascio of the United 
States District Court for the Eastern 
District of Michigan held that IRA 
proceeds in a non-trust custodial 
account pass as part of the account 
owner's probate estate regardless of 
beneficiary designations which may 
have been made. The case (E. F. 
Hutton & Company, Inc. v Joni Wal
lace, et al, C.A. 87 CV71516DT), 
involved IRA accounts held by E. F. 
Hutton; claimants included the estate 
of the account owner and beneficiaries 
designated by the account owner, one 
of whom was alleged to be the account 
owner's mistress. The case obviously 
has problematic implications for 
estate planning. The Michigan Bank
ers' Association is apparently review
ing possible legislative solutions to the 
case. One version would pertain only 
to custodial IRA accounts; the second 
version would deal with all contrac
tual benefits. Each version would 
consider beneficiary designations to be 
non-testamentary and not subject to 
probate. 

5. Other Business. 
Walter J. Russell of Grand Rapids is 
Regional Liaison of the American Bar 
Association for the Central Region of 
the Internal Revenue Service. He is 
hoping to mitiate a regional meeting 
with the IRS devoted exclusively to 

employee benefit plans. Such a 
meeting has occurred previously in 
the Southeast Region and appears to 
have been extremely successful. The 
Employee Benefits Committee sup
ports such a meeting and encourages 
Mr. Russell in his efforts. 

Report of the 
Estates and Trust 
Committee 

March 1 , 1988 
Dennis M. Mitzel, Chairperson 
600 Woodbridge Place 
Detroit, M I 48226 
(313) 567-1000 

1. Chairperson's Message. 
For those tax practitioners who pre
pare any number of fiduciary income 
tax returns, the present tax season 
has been the most challenging ever 
encountered. The fun began back in 
April of 1987 as fiduciaries 
attempted to meet the new estimated 
payment tax requirements with no 
guidance from the IRS as to the 
application of those guidelines. Our 
Committee met at that time to 
discuss the methods each of us was 
taking to meet the requirements. 
Finally, well after most fiduciaries 
had taken the steps they felt were 
appropriate, and just before the first 
estimated payment date, the IRS 
announced its guidelines on the 
application of the rules. The client 
was clearly the loser in the applica
tion of the first year's rules, as 
preparers followed different esti
mated tax due dates for each fiscal 
year, watching anywhere from one to 
four due dates, some of which dates 
fell before the filing date of the 
previous year's return. 

After the final estimated tax 
payment was made, and practi
tioners thought they could get about 



the job of preparing the returns, the 
State of Michigan notified us that, 
due to their year-end legislation, 
they also were requiring 1987 esti
mates. The objections of our 
Committee, together with objections 
from many other professional organi
zations and individual practitioners, 
could not convince the State to delay 
the implementation of these rules 
until 1988, but at least helped push 
the due date for the payments back 
to February 16 (March 1, in the case 
of payments made with the 1987 
return). 

The actual preparations of the 
returns also were exciting. New or 
revised forms were being interpreted 
differently by different tax practi
tioners, with little technical assis
tance from the IRS. Capital loss rule 
changes, having a relatively small 
impact on individual taxpayers, 
caused the unfair elimination of a 
portion of the carry-over losses from 
most trusts. Finally, in February, 
after a good portion of the fiduciary 
returns had been prepared, the IRS 
chose to notify preparers that they 
would now require an annualization 
of all short year returns, a position 
which they had not taken in their 
earlier published instructions. 

Now that the transition year is 
over, let's hope that there is no more 
tax simplification in the near future. 

2. Recent Activities. 
The Estates and Trusts Committee 
has met during the past year to dis
cuss topics of interest to' the tax prac
titioner in the estate and trust area. 
As in most areas of the tax practice, 
the continuing changes in the law 
have given us plenty of issues to 
discuss, many of which involve areas 
needing immediate action with little 
or no guidance from Congress or the 
IRS. 

Within the last year, the Commit
tee has discussed the application of 
the estimated payment rules, the 

estate tax deduction for qualified sales 
to ESOPs, the application of new 
qualified plan guidelines, the genera
tion-skipping tax and new estate 
planning concepts for it. Our last 
1987 meeting featured three Internal 
Revenue Service representatives, one 
from the Examination Division, one 
from the Appellate Division, and one 
from District Counsel's office, who 
discussed the estate tax audit process 
at each of their respective levels. 

3. Future Schedule. 
The Estates and Trust Committee is 
holding a joint meeting with the 
Corporation Committee on March 24, 
1988, from 3:00 - 5:00 p.m. at the 
American Center, Southfield, Michi
gan. George Gregory will discuss the 
Estate Tax changes in the recent 1987 
Tax Act. The emphasis will be on 
§ 2036 changes relative to the elimi
nation of estate freezes. The second 
speaker will be Ken Bloom of the law 
firm of Bloom, Bloom, Shulman & 
Schaefer, who will discuss the factors 
to be considered in the choice of a 
business entity and the death-related 
planning, which should be utilized to 
complement that choice. 

The following meeting, tentatively 
scheduled for late April, will feature 
Marty Fried from the law firm of 
Goldstein & Bershad, P.C., and Austin 
Kanter from the National Life Insur
ance Company of Vermont, who will 
discuss income, estate, and creditor's 
protection planning, with emphasis in 
the life insurance, pension plan, and 
bankruptcy areas. A notice of this 
meeting will be sent to all members 
currently on the Estate and Trust 
Subcommittee roster. Please contact 
me for further information, or to have 
your name added to the roster. 

4. Important Developments. 
The Tax Act of 1987 had three basic 
changes to the estate tax rules. 

First of all, the maximum rate was 
frozen at 55% untill993. The only 
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surprise here was that the 55% was 
not made permanent. Congress has 
four more years, however, to again 
change the estate tax top rate. This 
rate freeze also means that the gen
eration-skipping tax will remain at 
55% at least through 1993. 

Second, the unified credit is being 
phased out for large estates. Once an 
estate, or a taxable gift, exceeds 
$10,000,000.00, a 5% surcharge will be 
applied against such excess until the 
taxable estate reaches $21,040,000. 
The effect of the 5% surcharge for any 
estate which is fully phased in is to 
eliminate any benefit of the unified 
credit, or the graduated rate struc
ture, thereby, in effect, imposing a flat 
55% tax. 

Third, Section 2036 of the Internal 
Revenue Code has been amended to 
put a halt to any estate freezing 
concept whereby appreciation is 
passed to a taxpayer's family while he 
retains benefits of either the income 
or control of those assets. While the 
exact application of the rules may be 
determined in the courts over the next 
several years, it is clear from the code 
language and the committee reports 
that the new freezing rules are meant 
to apply very broadly to any entity 
and any freezing technique, no matter 
how that entity or freezing technique 
may be structured. 

Report of the 
Partnership Committee 

March 10, 1988 

David J. Ohlgren, Chairperson 
320 N. Main, Suite 300 
Ann Arbor, Ml 48104 
(313) 769-2691 

1. Chairperson's Message. 
At the last meeting of the Commit
tee, it was observed that a hard core 
of eight to twelve members of the 
Committee regularly attend Commit-

tee meetings but that little is seen of 
or heard from the remainder of the 
Committee. A debate ensued as to the 
reasons for this and some useful criti
cisms were made. One member felt 
that the Committee meetings might 
be too formal in the sense that a great 
majority of the meeting time is de
voted to formal presentations on pre- · 
selected topics. It seems that there is 
widespread interest in a broad, infor
mal exchange concerning a wide 
variety of practice problems in the 
partnership area. The Chairperson 
will take this discussion to heart in 
organizing future Committee activi
ties. 

The Chairperson wishes to hear 
from members of the Committee who 
do not regularly attend meetings for 
comments concerning the usefulness 
of the Committee's activity to their 
practices. Of particular interest are 
suggestions as to how a broader cross
section of the Committee can be urged 
to attend meetings. 

2. Recent Activities. 
At the last two meetings of the 
Committee, John J. Grant of Touche, 
Ross & Co. presented comments on 
the special allocation regulations, 
with sample partnership agreement 
paragraphs, and on the December 
1987 legislation concerning required 
fiscal year ends for pass-through 
entities. 

3. Future Schedule. 
On April 20, 1988, a luncheon round
table on any topics of interest will be 
held at the Savoyard Club at 12:00 
noon. Theresa Welsh of McKinley 
Properties in Ann Arbor will attend 
the luncheon as a guest. Theresa is a 
certified public accountant employed 
by a very large property manager to 
supervise partnership tax compliance 
matters. Those wishing to attend the 
luncheon meeting should call Linda 
Haugh at (313) 983-4874 as soon as 
possible. On Wednesday, May 25, 



1988, at 8:30 a.m., the next Commit
tee meeting will be held at the offices 
of Laventhol & Horwath. The Chair
person will speak on passive losses. 

4. Important Developments. 
The first wave of Treasury Regula
tions concerning passive losses has 
been promulgated. These regula
tions will surely be discussed at the 
upcoming luncheon roundtable and 
will be the subject in part of the 
prepared topic at the May 25, 1988 
meeting. 

5. Other Business. 
The Committee will be considering 
the preparation of a practitioner
oriented partnership article for 
publication in The Michigan Tax 
Lawyer. Topics suggestions will be 
welcomed from any interested practi
tioner. 

Report of the 
Practice and Procedure 
Committee 

February 25, 1988 
Richard Daguanno, Chairperson 
25140 Lahser Road 
Suite 252 
Southfield, Ml 48034 
(313) 352-9770 

1. Chairperson's Message. 
Entering my second year as Chair
person of the Practice and Procedure 
Committee, I look back on a produc
tive year by our members and for
ward to increased participation in 
new areas of endeavor. Two of our 
members, Bruce A. Newman and 
Stephen M. Feldman, contributed 
articles for publication in the Michi
gan Bar Journal Taxation Issue. 
Our periodic meetings were high
lighted by interesting and informa
tive speakers who provided us with a 
wealth of information in both areas 
of Federal and State Taxation. Our 

own Paul L: B. McKenney started off 
the 1987 year with a presentation on 
Compliance and Administration under 
the Tax Reform Act of 1986. Thereaf
ter, our speakers included Lyle 
Mather and Joe Tomczyk, Administra
tors, Michigan Department of Treas
ury, who discussed practices and pro
cedures of the audit and collection 
division of the Michigan Department 
of Treasury, and Julie Woods, Assis
tant U.S. Attorney, who, among other 
topics, talked about direct referral of 
criminal tax cases by the Internal 
Revenue Service to the Department of 
Justice. Ms. Woods' visit was part of 
our first attempt at coordinating a 
Committee meeting with the State 
Bar and Taxation Section annual 
meeting. The results were pleasing, 
and I look forward to this becoming a 
regular part of our meeting schedule. 
My personal thanks to those members 
who regularly participate and contrib
ute to our Committee, and I urge our 
other members to try to make room in 
their busy schedules to attend our 
meetings and share in the benefits of 
active participation. 

2. Recent Activities. 
Our most recent meeting was coordi
nated with the State Bar and Taxa
tion Section annual meeting in Sep
tember 1987. 

3. Future Schedule. 
Our next regularly scheduled meeting 
will be held on Tuesday, March 29, 
1988, at 8:30 a.m. at the offices of 
Daguanno, Nemes & Accettura. We 
will, once again, schedule a meeting at 
the State Bar Annual Meeting in 
September 1988. 

4. Important Developments. 
Our Committee is responsible for se
lection of a topic and preparation of an 
article discussing a tax issue of gen
eral interest relating to taxation 
practice and procedures. This matter 
will be discussed at the March 29, 
1988 meeting. 
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5. Other Business. 
As always, we are interested in sug
gestions of topic and speakers for our 
meetings. 

Report of the State and 
Local Tax Committee 

March 15, 1988 
Patrick Van Tiflin, Chairperson 
313 S. Washington Square 
Lansing, Ml 49333 
(517) 372-8050 

1. Chairperson's Message. 
1988 may very well prove to be a wa
tershed year in various aspects of 
Michigan Taxation, with proposals 
being considered in the legislature for 
increasing the sales tax rate from 4% 
to 6% and substantial changes in the 
system of property taxation at the 
local government level. The State and 
Local Tax Committee plans to meet 
with the relevant House and Legisla
tive Committees considering these 
various State and Local Tax System 
changes. Please advise me if you are 
interested in participating in these 
discussions. 

2. Recent Activities. 
A meeting of the State and Local Tax 
Committee was held in Grand Rapids, 
and guest speakers were Deputy 
Revenue Commissioner David L. 
Rudd; Joseph J. Tomczyk, Adminis
trator of the Audit Divisions; and Lyle 
G. Mather, Administrator of the Col
lection Division of the Michigan De
partment of Treasury. 

3. Future Schedule. 
The next meeting of the State and 
Local Tax Committee will be held on 
Tuesday, April15, 1988 and will 
feature presentations by officials of 
the Michigan Department of Treasury 
Collection Divisions and the Michigan 
Automated Collection System. This 
meeting is intended to serve as a 
forum for practitioners to air concerns 

over the manner in which the Michi
gan Automated Collection System 
administers the collection process for 
the Michigan Department of 
Treasury. 

4. Important Developments. 

A. 1988 Public Act 1, signed 
January 22, 1988 provides that 
anyone eligible to be claimed as a 
dependent on someone else's tax 
return whose income is $1,500 or less 
need not file a Michigan Income Tax 
Return. 

B. 1987 Public Acts 259 and 260 
provide that the sale of canned 
computer software is subject to 
Michigan Sales Tax. Canned soft
ware is software which is designed 
for use by the general consuming 
public without modification to the 
particularized needs of a specific 
customer. Customized computer 
software, that is, software which is 
specifically designed to fit the par
ticular needs of a customer or which 
may consist of modifications to 
canned software, is treated as the 
rendition of a service and not a sale 
of tangible personal property at 
retail. 

C. The Michigan Tax Defreiency 
Interest Rate for January 1, 1988 
through June 30, 1988 is 9.2% per 
annum, which corresponds to a daily 
rate ofinterest of .0002514. 



Everything you ever wanted to know about QDROs 
... but were afraid to ask 
By: Deborah W. Thompson 

Retirement benefits often can be the 
single most valuable marital asset in 
a divorce. Michigan courts routinely 
have recognized that retirement 
benefits are marital assets, even 
though the benefits have not matured 
(i.e., they are not in pay status or 
eligible for payment to the employee 
under the terms of the plan). How
ever, until recently it was virtually 
impossible under federal law to give a 
former spouse any right to retirement 
benefits that were not already in pay 
status. 

The Assignment Issue. 
The Internal Revenue Code (Code) 
imposes restrictions on the assign
ment or attachment (the alienation) of 
an employee's benefit under a tax
qualified retirement plan, such as a 
pension, profit sharing or stock bonus 
plan.1 If these restrictions are not 
observed, the plan could lose its tax
favored status (i.e., employees could 
be taxed immediately on their vested 
benefits and the employer could lose 
its tax deduction for contributions to 
the plan). In addition, the plan's trust 
could lose its tax-exempt status. 

The Employee Retirement Income 
Security Act of 1974 (ERISA) imposes 
identical restrictions on any retire
ment plan established or maintained 
by an employer or any employee 
organization.1 Generally, "employee 
organizations" are labor unions.8 

Governmental plans• and certain 
church plans1 are exempt from the so
called "anti-alienation" rules of ERISA 
and the Code. 8 Individual retirement 
accounts and individual retirement 
annuities (IRAs) are not subject to the 
anti-alienation provisions of ERISA 
and the Code since they are not em
ployer-maintained plans or Code 
Section 401(a) tax-qualified plans. 

A plan that is subject to the anti
alienation provisions generally cannot 
pay an employee's benefit to anyone 
other than the employee. This is true 
even though the employee may have 
agreed to the payment to a third party 
and in spite of the fact that a court 
has ordered the payment. Even 
though ERISA preempts state law in 
relation to employee benefit plans," 
the courts have differed on whether 
tax-qualified plan benefits can be used 
to pay alimony, child support and 
marital property obligations under 
state domestic relations law. 

To settle the issue, the Retirement 
Equity Act of 1984 (REA) introduced 
special rules dealing with state do
mestic relations orders that attempt 
to assign the tax-qualified plan benefit 
of an employee to his former spouse or 
children, called "alternate payees" by 
the law.8 Payment can be made, 
however, only as directed by a court 
order that is determined by the plan 
to be "qualified." Any distribution 
that is not pursuantto a qualified 
domestic relations order (QDRO) may 
disqualify the plan for tax purposes. 
In addition, if payments are made 
under a nonqualified order, the plan 
still may be liable for benefit pay
ments to the employee and, as a 
result, may end up making double 
benefit payments. 

Michigan law does not generally 
protect retirement benefits from 
assignment or judgment execution. 
This has been left up to federal law. 
However, Michigan's statutory retire
ment systems (known as "governmen
tal plans" that are not protected under 
ERISA and the Code) protect retire
ment allowances from assignment and 
execution except in the case of court 
orders relating to divorce, separate 
maintenance and child support.• 
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There is a similar Michigan statute 
regarding IRAs, except that its protec
tions apparently extend only to tax 
deductible contributions and earnings 
and not to non-deductible contribu
tions and rollovers.1° Consequently, 
Michigan law is not a bar to the 
assignment of retirement benefits to 
pay alimony, child support and mari
tal property obligations under state 
domestic relations law. 

Valuing Retirement Benefits 
for Purposes of Dividing 
Marital Assets. 
Michigan courts long have recognized 
that retirement benefits are marital 
assets. 11 Courts have reasoned that 
the employer could have given higher 
wages instead of pension benefits and, 
as a result, "these monies would have 
been available to the parties during 
the marriage and, to the extent that 
this compensation in lieu of pension 
had been invested, may well have 
resulted in a bigger pot of marital 
assets for distribution."1z Therefore, 
any benefit with a reasonably ascer
tainable present value should be con
sidered a marital asset whether or not 
the benefit has matured (i.e., whether 
or not the employee presently has a 
right to payment of the benefit if he 
chooses to exercise that right). 13 This 
concept has been expanded to include 
benefits that are not vested as long as 
the benefits have a reasonable cer
tainty ofvesting, such as where a ter
minated employee is entitled to the 
payment of a pension at a future 
date.14 

If the employee participates in a 
defined contribution plan, such as a 
profit sharing or money purchase 
pension plan, the present value of the 
employee's benefit can be determined 
easily. A defined contribution plan 
benefit always is expressed as a lump 
sum amount like a savings account 
balance. This amount increases each 
year as the employer makes addi
tional contributions to the plan and 

as fund earnings are added to the 
employee's "account." If the 
employee dies before he has a right 
to his benefit or before his benefit is 
fully paid to him, the remaining 
benefit is paid to his beneficiary or to 
his estate. 

Defined benefit plans are more 
complicated. The benefit under 
these plans generally is expressed as 
a monthly payment that will start to 
be paid to the employee when he 
reaches retirement age (usually 65) 
and will continue to be paid until the 
employee dies. The benefit increases 
each year as the employee earns 
additional service with the employer 
and as his compensation increases. 
An unmarried employee, in most 
cases, does not have the right to have 
his benefit paid to his beneficiary or 
his estate if he dies before his benefit 
is in pay status. 15 

When a party to a divorce action 
participates in any retirement plan, 
his benefit must be valued so that 
the marital assets can be divided 
equitably. But how do you value a 
defined benefit income stream that 
the employee may never receive? 
Actuaries will tell you that this is 
easy. Michigan courts agree. 

If the employee already is receiv
ing defined benefit plan payments, 
the calculation is within the grasp of 
most attorneys. It is simply the 
calculation of the value of an imme
diate annuity or income stream. In 
order to make this calculation, you 
first need to know the life expectancy 
of the employee. The Michigan 
courts hold that the statutory mor
tality tables in MCLA 500.834; MSA 
24.1834 can be used. 16 However, any 
other creditable source is acceptable. 
Internal Revenue Service regulations 
also provide such tables, 17 as do most 
insurance companies. Second, you 
need to fmd the value of the 
employee's monthly retirement 
benefit (the income stream) over the 
employee's life expectancy. 
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The Michigan Court of Appeals 
developed a very simple method to 
value this income stream; it simply 
added all of the monthly pension 
payments due over the employee's 
life expectancy.18 For example, the 
value of a $500 monthly pension 
payable for the life of a 65-year-old 
employee with 20-year life expec
tancy19 equals 20 x 12 x $500, or 
$120,000. However, this is not a true 
present value of an income stream. 

In spite of the method endorsed 
by the Court of Appeals, the more ac
curate method is to calculate the 
amount of money that would have to 
be invested currently in order to pay 
out the projected number of monthly 
pension payments, assuming a rea
sonable rate of interest or earnings. 
This can be done with most business 
calculators. For example, the pres
ent value of a $500 monthly pension 
benefit payable to an employee who 
is 65 years of age (life expectancy of 
20 years), assuming a 7 percent 
interest rate, is $64,491.25. Clearly, 
there is a substantial difference in 
the results. 

If the employee is not yet entitled 
to payment of his pension benefit 
under the terms of the plan, the 
calculation becomes more difficult, 
requiring determination of the 
present value of a deferred income 
stream. For example, assume that 
the employee currently is age 45 and 
is entitled to receive a $500 monthly 
pension benefit at age 65. First, 
perform the calculation described 
above (either as a total ofpayments 
or as a true present value) based 
upon the employee's life expectancy 
at age 65. This will give you the 
value of the benefit payable at the 
employee's age of 65. For these pur
poses, we will use the $120,000 
figure. 

Next, reduce this figure by the 
likelihood that the employee will die 
before age 65 and never receive a 
benefit. We will assume that there is 

a 15 percent chance that a 45-year-old 
will die before he reaches age 65. 
Thus, .85 x $120,000 equals $102,000. 

Finally, reduce $102,000 to its 
present value (i.e., the amount that 
would have to be invested when the 
employee is age 45 to produce 
$102,000 when he reaches age 65).20 

Again, most business calculators can 
perform this calculation. The present 
value of $120,000 payable in 20 years, 
assuming a 7 percent interest rat~, is 
$25,255.41. 

Qualifying the Domestic 
Relations Order. 
In order for a domestic relations order 
to qualify as a QDRO, it must specify 
the name and last known mailing 
address of the employee and of each 
alternate payee covered by the order. 
The alternate payee is the employee's 
spouse or children who are given 
rights to his pension benefit under the 
order. The order also must specify the 
amount or percentage of the 
employee's benefit that is to be paid 
from the plan to each alternate payee, 
or the manner in w~ich the amount or 
percentage is to be determined. Fi
nally, the order must indicate the 
number of payments to be made to the 
alternate payee or the period over 
which payments will be made~ an~ it 
must identify each plan to which It ap
plies.n This is the easy part. Now, 
what do you really have to know in 
order to make sure ,that the order is 
qualified? 

1.With what kind of plan are 
you dealing? 

Is the plan a defined benefit plan 
or a defined contribution plan? As ex
plained above, the two types of plans 
are different, and it is important for 
the attorney drafting the proposed 
QDRO to note the differences and to 
account for them. 

First, a defined benefit plan usu
ally pays out benefits only at retire-
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ment age (early or normal) or if the 
employee becomes disabled. A defined 
contribution plan, on the other hand, 
generally pays the employee his 
account balance when he terminates 
employment and, in some cases, 
permits withdrawals during employ
ment. This affects the time that the 
alternate payee can receive the QDRO 
benefit. 

Second, a defined benefit plan 
generally pays out benefits only in the 
form of an annuity over the life of the 
employee or over the lives of the 
employee and his beneficiary. A 
defined contribution plan generally 
pays benefits in a lump sum or in in
stallments over a fixed number of 
years. This affects the form of pay
ment available to the alternate payee. 

Finally, a defined benefit plan 
generally pays no death benefit on 
behalf of an unmarried employee if 
the employee dies before payment of 
his retirement benefit has com
menced. On the other hand, a defined 
contribution plan generally pays a 
death benefit regardless of when the 
employee dies. This affects provisions 
that need to be included in the QDRO 
to protect the alternate payee's rights 
in the event of death of the employee 
or the alternate payee before benefit 
payment under the QDRO. 

2. The significance of vesting. 

Most plans contain vesting provi
sions, which provide that an employee 
will have an unconditional right to a 
portion or all of his benefit only if he 
works for a specified number of years. 
Some plans have graduated vesting, 
such as 10 percent for each year of 
employment until the employee is 100 
vested in his benefit after 10 years. 

. Other plans have cliff vesting that 
grants 100 percent vesting after 10 
years, but no vested right to a benefit 
prior to that time. 

The QDRO should recite the 
employee's vested percentage and 

whether the amount to be paid to the 
alternate payee is in reference to the 
employee's currently vested benefit 
or his total benefit. Counsel for a 
plan will be perplexed when a QDRO 
merely provides that 50 percent of 
the employee's benefit is to be paid to 
the alternate payee; if the employee 
is only 50 percent vested in his 
benefit, should the plan pay the 
alternate payee all of the employee's 
vested benefit (which is 50 percent of 
his total benefit) or 50 percent ofhis 
vested benefit? The QDRO should 
make this clear. 

3. When should the value of 
the benefit be determined? 

Often, the QDRO simply states 
that the alternate payee is entitled to 
50 percent of the employee's pension 
benefit. The order does not indicate 
when the amount of the benefit 
should be determined. 

The benefit under a retirement 
plan generally changes from year to 
year. A defined contribution plan 
benefit increases each year as the 
employer makes additional contribu
tions and as fund earnings and losses 
are allocated to accounts. The bene
fit under a defined benefit plan in
creases each year as the employee 
earns additional service credit and as 
his compensation increases. There
fore, if the alternate payee is entitled 
to a percentage of the employee's 
benefit, it is important to specify at 
what time that benefit is determined. 
For example, if the alternate payee is 
entitled to 50 percent of the 
employee's benefit and payment i~ 
deferred, the order should specify 
whether the alternate payee should 
receive 50 percent of the employee's 
benefit determined at the time of the 
divorce order or at the time of distri
bution. 

The QDRO also should indicate 
whether the alternate payee is en
titled to benefit from additional vest-



ing service earned by the employee 
after the date of the QDRO. For 
example, the QDRO may provide 
that the alternate payee should 
receive 50 percent of the employee's 
vested benefit, but payment to the 
alternate payee is deferred until the 
employee reaches early retirement 
age. At the time of the QDRO, the 
employee is 70 percent vested in his 
benefit, whereas, at early retirement 
age, the employee will be 100 percent 
vested. Is the alternate payee en
titled to receive half of the 70 percent 
vested benefit or halfofthe 100 
percent vested benefit? The QDRO 
should specify the intended result. 

4. Payment options available 
to the alternate payee. 

ERISA and the Code provide that 
a QDRO may "not require a plan to 
provide any type or form ofbenefit, 
or any option, not otherwise provided 
under the plan."22 In other 
words, a plan can pay a benefit to an 
alternate payee only in a form that is 
available to participants under the 
plan. For example, a defined benefit 
plan may provide only for annuity 
benefit payments, either over the life 
of the employee or over the joint lives 
of the employee and his beneficiary. 
In this case, the QDRO cannot 
require the plan to distribute in a 
single lump sum payment to the 
alternate payee. For this reason, 
counsel drafting the QDRO should 
examine the plan document or ask 
the plan administrator regarding the 
payment options available under the 
plan. 

Once the alternate payee has 
selected an available payment op
tion, counsel needs to determine how 
the employee's benefit will be divided 
between the alternate payee and the 
employee. If the plan is a defined 
contribution plan, the method is 
fairly simple; the alternate payee 
will receive a specific dollar amount 
or percentage of the employee's ac-

count balance payable in a form 
available under the plan. However, if 
the plan is a defmed benefit plan, 
there are more decisions to make. 

Assume that the defined benefit 
plan provides an annuity option and 
that the employee is 65 years old and 
will begin to receive his benefit, paid 
as a life annuity, once the QDRO is 
entered. Assume also that the alter
nate payee wants her QDRO benefit 
paid in the form of an annuity. The 
alternate payee now has two choices. 
First, she can choose to receive a 
specific dollar amount or percentage of 
the benefit actually paid to the em
ployee. In this case, her benefit 
payments will stop if the employee 
dies before she does because the 
benefits will be paid over the 
employee's life only. 

Alternatively, the alternate payee 
can elect to have her portion of the 
employee's benefit converted to an 
annuity payable over her own life. 
Assume that the employee will receive 
a $500 per month life annuity starting 
at age 65. Assume also that the 
alternate payee is age 62 and is en
titled to 50 percent of the employee's 
actual benefit. This means the alter
nate payee will receive 1/2 x $500 = 
$250 per month. However, this 
amount must be reduced by the plan 
actuary for payout beginning at the 
alternate payee's age 62 rather than 
the employee's age 65. In this case, 
payments will not stop to the alter
nate payee if the employee dies first. 
Instead, the payments will continue 
for the lifetime of the alternate payee. 

Finally, keep in mind that, al~ 
though all the plan's payment options 
generally are available to the alter
nate payee, the law does not permit 
the alternate payee to elect a joint and 
survivor annuity with a new spouse as 
the survivor annuitant.23 

5. When can payments to the 
alternate payee start? 
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The law permits payments to the 
alternate payee to start on the earlier 
of: (1) the date upon which the em
ployee is entitled to a distribution 
under the plan, or (2) the later of (a) 
the date the e~ployee reaches age 50, 
or (b) the. earhest date upon which the 
employee could begin receiving bene
fits under the plan if he terminated 
employment.24 This sounds compli
cated, but basically it translates in the 
following manner. 

A defined benefit plan generally 
permits benefit payments only upon 
early or normal retirement or disabil
ity of the employee. Earlier distribu
tions usually are not permitted even if 
the employee quits working. Under 
this kind of plan, the alternate payee 
can receive a QDRO benefit when the 
employee reaches early retirement age 
UJ?-der the plan (for example, age 55 
With 10 years of service) or when the 
employee is entitled to an earlier 
distribution under the plan (for ex
ample, if the employee is disabled). 

A defined contribution plan gener
ally permits ~enefit payments at early 
or nol'ID;al retirement age, disability, 
or termmation of employment if 
earlier. Under this kind of plan, the 
alternate payee can receive a QDRO 
benefit when the employee reaches 
a_ge 50 or when the employee is en
titled to an earlier distribution under 
the plan (for example, if the employee 
actually quits working). In addition 
if a profit sharing plan provides that 
e~ployees and beneficiaries may 
Withdraw all or some of their benefit 
regardless of employment status, the 
alternate payee would be entitled to 
an immediate distribution of some or 
all of the QDRO benefit. 

In addition, a plan may provide 
spe~fically. that alternate payees are 
entitled to Immediate distribution of 
their QDRO benefits. 25 

6. Death benefits. 

The possibility of two deaths 

s~ould be addressed in a QDRO. 
First, suppose the employee dies 
~efore the alternate payee's benefit is 
m pay status. Does the alternate 
payee then have any right to the 
QDRO benefit? The REA legislative 
history says "no" unless the QDRO 
requires payment of survivor bene
fits to the alternate payee/as The 
most effective way to assure that the 
alternate payee will receive the 
QDRO benefit is to state in the 
QDRO that the alternate payee will 
have all of the rights of a surviving 
spouse under the plan at the 
employee's death.27 The QDRO also 
should provide that this treatment 
may not increase the amount of 
benefits payable to the alternate 
P.ayee. Even if the employee remar
nes, the alternate payee will retain 
these rights. 

Under a defined contribution 
plan that does not provide an annu
ity payment option, a surviving 
spouse is entitled by law to receive a 
deceased employee's entire vested 
account balance unless the spouse 
consents in writing to another benefi
ciary.28 If the alternate payee is 
treated by the plan as the spouse of 
the employee, only the alternate 
payee can consent to an alternate 
beneficiary. If the plan does not 
treat the alternate payee as the 
spouse of the employee, it is impor
tant that the QDRO provide for the 
alternate payee to have all the rights 
of a surviving spouse under the plan 
I~ either case, the alternate payee's · 
nght to the QDRO benefit is pre
served even if the employee dies 
first. 

Under a pension plan (an annuity 
plan), a surviving spouse is entitled 
~Y law to rece~ve a qualified prere
tirement survivor annuity unless the 
employee elects out ofthis benefit 
with the consent of the spouse. 28 The 
preretirement survivor annuity is 
equal to one-half of the employee's 
benefit accrued as of the date of 



death paid over the life of the 
spouse.30 Again, ifthe alternate 
payee is treated as the spouse, only 
the alternate payee can consent to an · 
election by the employee to forfeit 
the preretirement survivor annuity. 

In both situations, the QDRO 
should provide that the alternate 
payee's right to a death benefit as 
the employee's surviving spouse 
could not increase the amount of 
benefits payable under the QDRO. 

Finally, may the alternate payee 
name a beneficiary under the QDRO 
to receive any benefit that remains 
unpaid to the alternate payee at 
death? Yes, provided that under the 
terms of the QDRO there is a benefit 
payable upon the death of the alter
nate payee. For example, if the al
ternate payee has converted the 
QDRO benefit to an annuity payable 
only over the life of the alternate 
payee, there will not be any pay
ments left to be made at the death of 
the alternate payee. 

Division of IRAs in Divorce. 
Many practitioners assume that 
IRAs can be divided in divorce only 
as directed by a QDRO. This is not 
true. The federal anti-alienation re
quirement applies only to tax-quali
fied plans and to employer-main
tained retirement plans. Since IRAs 
are neither of these, they can bef 
assigned or transferred to a third 
party so long as state law does not 
prevent it. As discussed above, 
Michigan law does not bar the trans-

fer of an IRA in a divorce action. 
The Code however, does provide some 
rules for the division of IRAs in di
vorce. Code Section 408( dX 6) pro-: 
vides that an individual's interest in 
an IRA can be transferred to his 
former spouse under a divorce order 
and, that after the transfer, the inter
est will be treated as the IRA of the 
former spouse. Furthermore, the in
dividual will not be taxed on the 
transfer .of the IRA to the former 
spouse. However, the Code does not 
require the divorce order to be "quali
fied" in any way. 

Basically, what is needed in order 
to divide an IRA under Section 
408(d)(6) is: (1) a state court divorce 
order or written property settlement 
agreement that is approved by the 
order, and (2) a provision in the order 
or the agreement that transfers a 
portion or all of an individual's inter
est in his IRA to his former spouse. 
Note that the IRA interest cannot be 
distributed to the former spouse 
without adverse tax consequences to 
the IRA owner. Instead, it must be 
transferred directly to IRA trustee or 
custodian for the benefit of the former 
spouse. The transfer, however, does 
not have to be within the, same insti
tution. 

Conclusion. 
This article is meant to be a basic 
"how to" in the art of drafting 
QDROs. It is meant to give the non
ERISA practitioner insight into the 
nature/of tax-qualified plans and the 
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issues that need to be analyzed in 
connection with QDROs. 

The best way to assure that a do
mestic relations order is qualified is 
to contact the plan administrator, or 
counsel for the plan, and ask whether 
there is any form or model QDRO 
that has been determined to be 
acceptable by the plan. Usually, 
counsel for the plan will give guid
ance in this area. You also should 
consider submitting your proposed 
order to the plan for a predetermina
tion that it is qualified before the 

order is entered by the court. Al
though the law does not specifically 
authorize a predetermination proce
dure, it is an effective way to expe
dite the process. 

Michigan Tax Aspects of a Subchapter S Election 
By: Maree R. Mulvoy 

Over the past eighteen months, much 
has been written about the over
whelming federal tax advantages of 
electing S status for qualifying corpo
rations. With the passage of the Tax 
Reform Act of 1986, the most compel
ling reason for a corporation to elect S 
status is to reduce or eliminate the 
corporate level tax upon the sale or 
disposition of corporate assets. It is 
also true that, with corporate rates 
higher than individual rates, it makes 
sense for many qualifying entities to 
operate asS corporations. 

However, the federal government 
is not the only taxing authority, and 
the Michigan tax effects of an S elec
tion can be expensive. These effects 
should be considered carefully to 
determine if they reduce - or even 
eliminate - any federal tax savings. 
This article addresses the treatment 
of an S corporation in Michigan with 
respect to the Michigan Individual 
Income Tax, the Single Business Tax 
and the Michigan Intangibles Tax. 

Michigan Income Tax. 
The application of the Michigan 
income tax to the earnings of an S 
corporation is very straight-forward. 
"All distributive income from a sub-

chapter S corporation includible in 
the shareholder's (federal) adjusted 
gross income is subject to tax if 
allocated or apportioned to Michi
gan."1 Since the Michigan Supreme 
Court's decision in Chocola2

, it has 
been clear that Subchapter S income 
is "business income" which is subject 
to the apportionment formula. As a 
result, that portion of an S 
corporation's undistributed income 
that is apportioned to another state 
is not subject to the Michigan income 
tax. Conversely, a resident Michigan 
shareholder of an out-of-state S cor
poration is subject to tax on the un
distributed income of that S corpora
tion that is apportioned to Michigan. 

When the taxed but undistrib
uted income of an S corporation is ul
timately distributed to shareholders, 
it is not taxed again to the share
holder. Here Michigan follows the 
federal rule which allows distribu
tions to be made to a shareholder 
tax-free as long as they do not exceed 
certain prescribed limits.3 If the S 
corporation had been a regular C cor
poration with earnings and profits, 
these earnings are subject to the 
income tax when they are distributed 
to the shareholders. This is the basic 



difference between S corporation and 
C corporation distributions, since all 
C corporation dividends are subject 
to the income tax, whereas generally 
only S earnings that have not been 
previously taxed at the shareholder 
level are subject to additional income 
tax upon distribution. Some of the 
distributions may be treated as capi
tal gain rather than ordinary income; 
however, under present Michigan 
law, unless capital gains are being 
used to offset capital losses, the tax 
treatment is the same for capital 
gains and ordinary income. 

The Michigan income tax rate is 
a flat 4.6% of Michigan taxable 
income. If the maximum rate oftax 
for a regular or C corporation is 34%, 
and the maximum rate of tax for an 
individual is 28%, there is a rate dif
ferential of 6%. After considering the 
effect of deducting the Michigan 
income tax paid on a federal return, 
the 4.6% Michigan income tax re
duces this differential to approxi
mately 2.7%. 

Michigan Single Business Tax. 
The Michigan Single Business tax is 
assessed against all business activi
ties, including the business activities 
of S corporations. There are two 
differences between the computation 
of the SBT for regular corporations 
and S corporations. First, the com
putation of the SBT tax base begins 
with business income which, with 
certain limited exceptions, is federal 
taxable income. For an S corpora-

tion, business income is federal non
separately allocated income with 
adjustments for separately allocated 
items, such as charitable contribu
tions, investment interest, etc. Be
cause fringe benefits paid to greater 
than 2% shareholders are not deduct
ible to the S corporation at the federal 
level, these items are also not deduct
ible in determining business income 
for SBT purposes. All compensation 
and fringe benefits are added back to 
arrive at the tax base for SBT pur
poses, so in many cases it makes no 
difference that these fringe benefits 
are not used to reduce business in
come. However, when the corporation 
uses the compensation reduction 
method to compute the SBT, there is 
an increase in tax where fringes are 
included in business income, but not 
in the compensation figure. In some 
instances, this may be a large differ
ence in actual SBT paid 4 

The other difference in the compu
tation of the Single Business tax is 
that an S corporation is treated like a 
partnership for purpOses of the SBT 
credit and is granted a 10% credit 
against the tax. This credit is not 
granted to regular or C corporations, 
and is intended to reduce in some way 
the extra income and intangibles tax 
burdens assessed against the S corpo
ration in Michigan. Certainly, a 10% 
tax credit is a very real benefit; how
ever, the account ofthe credit bears 
no relationship to the account of the 
additional income or intangibles tax 
paid by S shareholders. 

FOOTNOTES--------------------------

1. Rules promulgated by the Department of Treasury. Effective AprilS, 1978, 1979 AC, R 206.12 (17)-(20) 
2. J. Byron Chocola and Carol M. Chocola v Michigan Department of Treasury; Donald H. Roberts and Anne B. 
Roberts v. Department of Treasury, Michigan Supreme Court, Nos. 73832 and 74347, June 25, 1985; affirming 
Michigan Court of Appeals, No. 67403, March 20, 2984, paragraph 201-089. 
3. IRC Section 1368 treats S distributions as follows: 

ENTITIES WITH C CORPORATION EARNINGS AND PROFITS 
Distribution of AAA to the extent of basis: Non-taxable return of capital to the extent of shareholder's basis; 
Distribution of AAA In excess of basis: Capital gain; Distribution of earnings and profits: Taxable as a 
dividend; Distribution In excess of C corporation earnings and profits: Non-taxable return of capital 
to extent of remaining basis 

ENTITIES WITHOUT C CORPORATION EARNINGS AND PROFITS 
Distributions to extent of basis: Non-taxable return of capital; Any remaining distribution: Capital gain 
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Michigan Intangibles Tax. 
The Michigan intangibles tax is a 
3.5% tax levied on the income pro
duced from intangible personal prop
erty but not less than a .1% tax on the 
par or face value of the property. 
Each individual taxpayer is allowed a 
$175 deduction from the tax ($350 for 
married couples filing a joint return) 
which equates to an exemption for the 
first $5,000 of income received from 
intangible assets. 

The Intangibles Tax Act defines 
"intangible personal property" in part 
as "shares of stock, and other units of 
interest in corporations ... not, however, 
including the interest of a partner 
under a partnership agreement."11 It 
has been the position of the Michigan 
Department of Treasury that S corpo
ration stock is subject to the intan
gibles tax since an S corporation is a 
corporation under Michigan law. As 
recently as 1987, the Michigan Court 
of Appeals has decided in Rosenbalm 
v. Department ofTreasury6 that a 
corporation's election under federal 
law to be treated differently does not 
affect the Michigan treatment of such 
corporation or its shareholders under 
the intangibles tax. The Michigan 
Supreme Court has denied leave to 
this case. 

Feature 
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. When the intangibles tax was 
first enacted in 1939, the S corpora
tion did not exist. Therefore, the leg
islature has not considered whether 
S corporations should or should not 
be subject to the intangibles tax. A 
bill to exemptS corporation distribu
tions from the intangibles tax has 
been introduced to the Michigan 
legislature. 7 This bill would exempt 
all S corporation distributions from 
the intangibles tax by changing the 
definition ofintangible personal 
property to exclude "the interest of a 
shareholder in a small business 
corporation as defined in section 
1361 of the Internal Revenue Code, 
that has not terminated an election 
under section 1362 of the Internal 
Revenue Code." 

This bill was introduced to the 
legislature in recognition of the fact 
that a profitable S corporation will be 
forced to make distributions to its 
shareholders in order for these 
shareholders to pay their federal and 
Michigan income taxes. Since the 
corporation itself pays no income 
taxes, the burden of paying these 
taxes on the corporation's business 
activities is shifted to the sharehold
ers. For those corporations wishing 
to distribute only enough cash to the 

FOOTNOTES 
4. Th_is is illustrated by the following example: Assumptions: A corporation has expensed $5,000 for fringe 
~~g~~~~f greater than 2% shareholders. All other amounts paid for wages, fringes, payroll taxes, etc. totals 

S corooratjon C corooratjon 
Business income $ 55,000 $ 50,000 
Compensation 100,000 105,000 
Tax base before reduction 155,000 155,000 
Compensation reduction 2,350 7,350 
Tax base 152,650 147,650 
Tax $ 3,587 $ 3,470 
5. MCLA 205.131; MSA 7.556(1). 6. William E. and Carole G. Rosenbalm vDepartmentofTreasury 164 Mich 
App 99 (1987),_ affg. Michigan Tax Tribunal, No. 97643, August 12, 1986. 7. House ' 
B1ll No. 4816, Introduced June 15, 1987 by Reps. Gubow, Bryant, Niederstadt, Van Singe!, Browne, Webb, 
Jondahl, Kosteva, DeBea~ssaert, Emer~on, Knight, Honigman, Hoffman, DeMars, Varga, Griffin and Berman 
~nd referr~d to the C~mm1~ee on Taxat1on. 8. Since the amount distributed to pay the Michigan intangibles tax 
IS also subJect to the 1ntang1bles tax, the entire distribution would have to be •grossed-up" under an algebraic 
formula to cover. th~ in~ngibles tax liability. This would be computed as follows: 

Amount of d1stnbut1on necessary to cover income taxes X 
Additional distribution needed to pay intangibles tax X/(1-.035) 
lnc~l!le tax liability $10,000.00 
Add1t1onal amount needed for intangibles tax ~ 

Total distribution needed $10,362.69 



shareholders to enable them to pay 
their income taxes, an additional 
amount must be distributed to cover 
this intangibles tax.8 

The reason partnerships have 
been exempted from the intangibles 
tax is because partners are somehow 
considered to be active participants 
in their businesses in contrast to a 
corporate shareholder who is a pas-

. sive investor. Actually, most S cor
poration shareholders are also active 
employees in their corporations. For 
those shareholders who are employ
ees, the intangibles tax can be 
avoided by paying bonuses instead of 

SCORP 
Single Business Taxes 

Gross receipts 600,203 
Business income 42,057 
Compensation 123,451 
Additions 86,400 
Subtractions (37,239) 
Tax base 214,669 
Capital acquisitions (13,867) 
Adjusted tax base 200,802 
Tax before credits 4,719 
Credit (472) 

Tax 4,247 

Michigan Income Tax 

Michigan S corp income 42,057 
Tax rate 0.046 

Tax 1,935 

Michigan Intangibles Tax 

Actual distributions (40%) 16,823 
Tax rate 0.035 

Tax 589 

Total Michigan Tax 6,770 

corporate distributions. If all share
holders are also employees, this is a 
workable solution to the problem since 
all amounts necessary to pay income 
taxes can be distributed to the share
holder-employee as wages. 

This approach is problematic if 
there are any shareholders who are 
not employees, since this creates a 
disproportionate distribution among 
shareholders of the same class of 
stock. This approach also inflates the 
salaries being paid and presents the 
operating results of the corporation in 
an unfavorable light to creditors, 
suppliers, and other users of the 

'REVISED' 

PARTNERSHIP CCORP SCORP 

600,203 600,203 600,203 
42,057 42,057 42,057 

123,451 123,451 123,451 
86,400 86,400 86,400 

(37,239) (37,239) (37,239) 
214,669 214,669 214,669 
(13,867) (13,867) (13,867) 

200,802 200,802 200,802 
4,719 4,719 4,719 

(472) 0 (472) 

4,247 4,719 4,247 

42,057 16,823 42,057 
0.046 0.046 0.046 

1,935 774 1,935 

0 16,823 0 
0 0.035 0 

0 589 0 

6,182 6,082 6,182 

S CORP IS 0.0953 HIGHER THAN PARTNERSHIPS 
S CORP IS 0.1133 HIGHER THAN C CORPORATIONS 
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fmancial statement. In light of the 
fact that a distribution necessary to 
pay all income taxes could be as much 
as forty percent of corporate taxable 
income (33% for 1988 and later years), 
this would make it appear that a 
corporation's costs of operation greatly 
increased from its last C year to the 
first S year. 

For new operations, entities where 
unlimited liability is not a concern, or 
even for corporations without greatly 
appreciated assets, it makes sense to 
consider operating as a partnership. 
This has the obvious advantage of 
avoiding the intangibles tax while still 
obtaining the SBT credit. Also, for 
real estate operations, the partnership 
form is preferable because it offers the 
opportunity to "step-up" the basis of 
the assets in the event of a death or 
transfer of an interest which is not 
available in the S corporation struc
ture. In cases where location of 
operation is not crucial, a change in 

location to another state would be 
beneficial. 

Appendix I contains a chart illus
trating the relative costs of operating 
in Michigan as an S corporation, a 
partnership, a regular or C corpora
tion and the S corporation if the 
Michigan legislature acts to exempt S 
distributions from the Intangibles 
Tax. If the law is not changed, the 
practitioner must be aware of the fact 
that the S corporation is the most ex
pensive form of entity to operate in 
Michigan. 

The 1986 Tax Reform Act's effect on 
state law in Michigan 
By: Eric T. Weiss 

The Tax Reform Act of 1986 ("TRA") is 
widely recognized as the most drastic 
overhaul of the United States tax code 
in the last 30 years. The TRA made 
significant changes to many basic 
areas of federal income tax. Many of 
these changes have had, either di
rectly or indirectly, an impact on state 
personal income tax for Michigan 
filers. This article examines the 
changes affecting state taxpayers and 
explores some recent state legislation 
which responds to these changes. 

I. Legislative Intent of TRA. 
The federal legislature intended the 
TRA to result in a fairer, more effi
cient and simpler tax system. Over 
the six-year period, 1986 to 1991, TRA 

was expected to have little or no 
effect on the federal budget. Thus, 
the TRA is said to be "tax neutral." 
As a result of the federal changes, 
however, most States, including 
Michigan, will receive an increase in 
state tax revenue. This is explained 
in the following section. 

II. Expanded Tax Base. 
The TRA expands taxable income for 
many individuals by eliminating or 
curtailing several exclusions and 
deductions while lowering the maxi
mum federal income tax rates. 
Michigan refers to federal law in 
defming personal income. See 
MCLA 206.12; MSA 7.557(112). 
State taxpayers are required to use 



federal adjusted gross income as 
their starting point in calculating 
their state tax liability. Conse
quently, any expansion to the base of 
federal income taxes simultaneously 
increases the amount subject to state 
income tax. Unlike the federal law 
which drastically lowers federal 
income tax rates, however, Michigan 
makes no changes in its state income 
tax rates. This results in "windfall 
revenue gains" for Michigan. The 
magnitude ofthis ''windfall" is clari
fied by examining the federal 
changes affecting state taxpayers. 

The TRA eliminated the $100 
dividend exclusion and the exclusion 
for unemployment compensation. It 
also repealed the two-earner deduc
tion for married working couples 
worth up to $3,000 in adjusted gross 
income. It curtailed scholarship and 
fellowship exclusions by including in 
gross income amounts received for 
room and board or travel and 
amounts received for services per
formed as a degree requirement. 
These amounts were not taxable 
under prior law. 

The most significant change 
made by the TRA affecting individ
ual taxpayers was the limitation on 
benefits of tax-favored savings plans, 
such as individual retirement ar
rangements and Keogh retirement 
plans. The federal legislature be
lieved the lower rates would stimu-'' 
late additional work effort and 
saving, thus making these deduc
tions unnecessary. 

III. Elimination of Exemptions. 
The TRA affected the tax liability of 
individuals who are claimed as de
pendents by eliminating their per
sonal exemption for federal and state 
purposes. Federal law no longer 
allows individuals to claim a per
sonal exemption where such indi
viduals are claimed as dependents on 
another taxpayer's return. Since 
state law allows an exemption only if 

it could be claimed for federal pur
poses, these individuals also lose their 
state tax exemption. They are re
quired, therefore, to pay state income 
taxes on their entire adjusted gross 
income. Each individual earning an 
amount in excess of the personal 
exemption amount ($1,600 for 1987) 
incurs an additional $73.60 state 
income tax liability as a result. The 
$73.60 amount is the $1,600 exemp
tion multiplied by the current 4.6% 
state income tax rate. 

Example: A high school student 
who works after school and earns 
$3,000 incurs a $138 tax liability 
($3,000 x 4.6%). Under prior law, 
she was entitled to a personal ex
emption to offset a portion of her 
wages. Her tax liability would 
have been $64.40 ($3,000 - $1,600 
= $1,400 x 4.6%). Note the differ
ence in the amounts equals 
$73.60 ($138 - $64.40). 

As a result of this change in fed
eral law, such individuals who earned 
more that $1.00 during the 1987 tax 
year would have been required under 
the state's income tax law to file 
income tax returns. The Michigan 
legislature corrected this situation by 
enacting Section 52 of the state tax 
act (Public Act 281 of the Public Acts 
of 1967). It allows such persons with 
an adjusted gross income for the tax 
year of $1,500 or less to be exempt 
from filing a return. See Public Act 1 
of the Public Acts of 1988. 

IV. Personal Exemptions 
Increased. 

Most of the TRA's changes to the base 
of the federal personal income tax 
result in increased revenue for federal 
and state purposes. However, its 
enlargement of the personal exemp
tion and standard deduction results in 
decreasing revenue. 

The TRA increased the federal 
personal exemption from $1,080 in 
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1986 to $1,900 in 1987, $1,950 in 1988 
and $2,000 in 1989. These changes 
along with the lowered tax rates w~re 
intended to offset the gain in re~enue 
received by the federal government as 
a result of expanding the individual 
tax base. It should be noted that older 
taxpayers can no longer claim extra 
exemptions for being age 65 or over 
nor can blind taxpayers. They receive 
instead an increased standard deduc
tion worth $600 or $750, depending on 
their filing status. 

In response to the expanded tax 
bases, the Michigan legislature en
acted Public Act 254 of the Public Acts 
o~ 1987 in order to "give back" a por
tion of the State's windfall. The 
Public Act increases the Michigan 
personal income tax exemption from 
$1,500 in 1986 to $1,600 in 1987 
$1,800 in 1988, $2,000 in 1989 a~d 
$2,100 for 1990 and thereafter. See 
Public Act 254 of the Public Acts of 
1987, section 30(2). As noted above 
the federal law significantly increa;ed 
the personal exemption for an individ
ual to partially offset his or her ex
panding federal tax base. By compari
son, the state law does little to offset 
an individual's expanding state tax 
base. 

In addition, Michigan's Public Act 
reduced the special exemption for 
blind, deaf, disabled or elderly persons 
from $1,500 in 1986 to $1,400 in 1987 
$1,200 in 1988, $1,000 in 1989 and ' 
$900 thereafter. See Public Act 254 
supra. Those qualifying for one of the 
special exemptions receive a total 
exemption amount identical to that 
received prior to the Act ($3,000). 
These taxpayers do not benefit from 
the personal exemption increases be
cause they are offset by the special 
exemption decreases. A policy reason 
for this offset is that the TRA eased 
the tax burden for elderly and blind 
taxpay~r~ by rat~ reducing and by 
mamtammg the mcome tax credit for 
the elderly and disabled. This left the 

Michigan legislature without obliga
tion to give back a portion of the 
windfall to these individuals. 

V. Other Changes by 
Public Act 254. 

Other changes by Michigan's Public 
Act are as follows: 

The personal income tax credit 
allowed for the amount of Michigan 
city income taxes deducted in the 
taxpayer's tax year for federal in
come tax purposes is amended. The 
law now provides that, if the total 
city income tax is over $150 the 
credit is $25 plus 5 percent ~fthe 
excess over $150. The total credit 
however, cannot exceed $10,000. ' 
The former law provided that if the 
total city income tax was over $200, 
the total credit was $27.50 plus 5 
percent of the excess over $200. The 
total credit could not exceed $10,000. 
See Public Act 254, supra, section 
257(2). 

The income tax credit allowed for 
home heating costs and for home
stead property taxes paid by persons 
receiving aid to dependent children 
or general relief payments in a year 
for which a Michigan income tax 
return is filed are continued through 
1987. 

Quarterly payments of estimated 
tax are required of taxpayers whose 
annual tax can reasonably be ex
pected to exceed the amount with
held plus allowable credits by more 
than $500. Formerly, estimated tax 
declarations were required if the 
annual tax was expected to exceed 
the amount withheld, and the home
stead credit, and the credit allowed 
for city income taxes and charitable 
contributions by more than $100. 
See Public Act 254, supra, section 
325(2). 

These changes should not signifi
cantly affect the amount of revenue 
collected by the State of Michigan. 



Conclusion. 
The State ofMichigan will receive an 
increase in revenue from individual 
taxpayers as a result of the TRA. 
The broadening of the tax base and 
elimination of additional· exemptions 
insures this result. The State's 
windfall will undoubtedly decrease in 

future years as the personal income 
tax exemption amounts increase as 
provided in Michigan's recently 
enacted Public Act 254. 
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The Michigan Intangible Tax Act's effect on 
distributions from S Corporations to their 
shareholders 
Jeffrey Jones 
University of Detroit 
School of Law 

Distributions from S corporation 
stock are properly taxable to share
holders under the Michigan Intan
gible Tax Act. MCL 205.131 et seq; 
MSA 7.556(1) et seq. 

Rosenbaum v Department of Treasury, 
No. 94662,_ Mich App _, NW2d_ 
(September 1, 1987). 

Mondry v Department of Treasury, No. 
94662,_ Mich App _, NW2d_ 
(September 1, 1987). 

Facts: 
In consolidated appeals, plaintiffs 
were major shareholders in S corpo
rations. Plaintiff-Rosenbaum did not 
pay an intangibles tax on corporate 
distributions. A notice of deficiency 
was issued to Rosenbaum. Plantiff
Mondry did pay a Michigan 
intangibles tax, but requested a 
refund. Both plaintiffs lost before 
the Tax Tribunal. 

Plaintiffs in each action contend: 
(1) S corporation stock should not be 
"intangible personal property" under 
the Intangibles Act, MCL 
205.131(1)(b); MSA 7.556(1)(b). The 
definition of ''intangible personal 

property" was drafted before S corpo
rations existed. Also, partnerships 
and S corporations are taxed simi
larly, and partnerships are exempt 
under the Act. (2) The Intangibles Act 
combined with the Income Tax Act of 
1967, MCL 206.1 et seq; MSA 
7.7557(101) et seq, violate the gradu
ated income tax prohibition in Const 
1963, art 9 & 7. 

Defendant Asserts: (1) The lan
guage of the statute clearly includes 
"shares of stock in corporations" as 
intangible personal property. The 
legislature has defined dividends as 
taxable "income" under the Intan
gibles Act "to the extent they repre
sent the yield of intangible personal 
property." MCL 205.131(1)(d); MSA 
7.556(1)(d). (2) The tax is based on 
ownership ofintangible property, not 
on income. 

Held: 
Affirmed. The legislature clearly 
defines ''intangible personal property" 
to include shares of corporate stock, 
and states that "income" includes 
corporate dividends. The tax is based 
on ownership, not income from intan
gibles. Therefore, the Intangible Act 
cannot violate graduated income tax 
prohibitions. Michigan can constitu
tionally tax the privilege of owning 
intangible personal property. 
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Property Tax Assessment-Nonconsideration of 
Repair and Maintenance Costs 

Michael Ted Kiriazis 
University of Detroit 
School of Law 

In assessing the true cash value of 
property, the actual cost of expendi
tures incurred for reasonable repairs, 
replacement, and maintenance Is not 
considered in the value. 

Fish~rv Sunfield Township, No 94592, 
_ M1ch App_; _NW2d _ (October 
27, 1987). 

Facts: 
Petitioners spent $49,700 to restore 
their 1865 farm house. For the 1983 
tax year, they filed a request for non
consideration of normal repair and 
maintenance expenditures pursuant 
to the Mathieu-Gast Home Improve
ment Act of 1976, MCL 211.27; MSA 
7.27. Respondent allowed a nonconsid
eration credit of $6,550 in 1983 and 
$9,000 in 1984. The remainder of the 
claimed expenditures were disallowed 
as not constituting "normal expendi
tures." Petitioners maintained that 
the entire cost of the restoration 
should be excluded from consideration 
in determining the property's true 
cash value and property tax 
assessment. 

Respondent's assessment was 
upheld by the Township's Board of 
Review, the Tax Tribunal's Small 
Claims Division, and the Tax Tribu
nal. The Tax Tribunal determined 
that the value of the improvements, 
not the actual cost of the expendi
tures, should be used for nonconsid
eration in figuring the true cash 
value of the property. 

Held: 
Reversed. The court agreed with 
Petitioners' construction of the stat
ute. The statute indicates that the 
actual cost of the expenditures is 
used for nonconsideration in deter
mining the true cash value of the 
property. The court also held that 
the Tax Tribunal's interpretation of 
what constitutes "normal repairs, 
replacement, and maintenance" 
under the statute was correct and 
must ~e supported by competent, 
matenal and substantial evidence. 
Petitioner did not meet these eviden
tial standards. Petitioners' evidence 
indicates that some of the repairs 
were far in excess of normal repairs 
and thus beyond the purpose of the 
Act. 

Property Tax-Assessment of Subdivision Lots 
Hazel Holly 
University of Detroit 
School of Law 

When a developer subdivides land 
and sells lots complete with homes 
to individual homeowners rather than 
as groups of lots for further develop
ment, the assessed valuation will be 
based on the Individual lots and not 
the whole property. 

Edward Rose Bldg Co v Independence 
Twp, 64 Mich App 324 (1987). 

Facts: 
("Petitioner") platted land and built 
homes on the lots. Petitioner and 
Respondent-Appellant ("Respon
dent") asserts different theories of 
assessed valuation. Petitioner ar
gues that since his subdivision lots 
were not for sale to builders or indi
viduals for development, the subdivi- 27 
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sion should be taxed as a whole 
rather than as 100 individual lots. 
Respondent argues that each lot 
should be assessed and taxed indi
vidually since Petitioner only sells a 
lot with a house as an individual 
unit. Respondent offers a compari
son of other lot sales in the area as a 
basis for determining assessed 
valuation. 

The Hearing Officer adopted the 
Respondent's individual lot valu
ation. The Tax Tribunal disagreed 
and granted a "wholesale" approach 
which included (1) valuing the lots 
individually and (2) discounting the 
valuation by 18% for ''holding costs" 
of the marketing period. Respondent 
appealed this reduction in the 
assessed value. 

Held: 
Affirmed in part; Reversed in part; 
Remanded. When a developer sells 
real property as individual lots with 
fmished homes rather than as groups 
of lots for further development, the 
lots are assessed individually accord
ing to fair market value. 

There are three accepted methods 
of valuation: the capitalization-of
income approach, the cost-less-depre
ciation approach, and the market 
approach. The Tax Tribunal accepts 
the approach providing the most ac
curate valuation for each case. 

The Constitution provides that real 
property taxation is based on assess
ment of"true cash value." Const 1963, 
art 9, s 3. "True cash value" and "fair 
market value" are synonymous. CAF 
Investment Co v State Tax Commis
sion, 392 Mich 442, 450; 221 NW2d 588 
(1974). 

Here, the fair market value is most 
accurately determined by the market 
approach. This utilizes a comparison 
with other individual lot sales in the 
area since Petitioner was marketing 
only individual lots. Petitioner cannot 
be granted "group lot sales" assessed 
value by discounting the individual lot 
assessments to compensate for "hold
ing costs," and calling it "wholesale." 
This would create an unfair distinction 
between taxpayers with extensive 
holdings and individual lot owners. 
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Reproduced below is an important announcement from the Michigan Depart
ment of Treasury concerning interest charged on state tax deficiencies. 

REVENUE ADMINISTRATIVE BULLETIN 1987-9 

October 7, 1987 

DEFICIENCY INTEREST RATE 
For period January 1, 1988 through June 30, 1988 

RAB 87-9. This Bulletin established the annual rate of interest due on a 
deficiency for the period beginning on January 1, 1988 and ending on June 
30, 1988. 

A daily rate of interest of .0002514 based on an adjusted annual rate of9.3% 
shall be added to a tax deficiency or an excessive claim for the period stated 
above. 

The effective annual rate of9.2% was established pursuant to Section 32(2) of 
Act No. 58, P.A. of 1986, at one percentage point above the adjusted prime 
rate charged by three commercial banks to large businesses. 

The following annual and corresponding daily rates of interest are in effect 
and will accrue on any deficiency due during these periods: 

October 1 , 1967 
July 1, 1986 
January 1, 1987 
July 1, 1987 
January 1 , 1988 

Period 
June 30, 1986 
December 31, 1986 
June 30, 1987 
December 31, 1987 
June 30, 1988 

Rate· 

9.0% 
10.4% 
9.2% 
8.5% 
9.2% 

(.0002466) 
(.0002849) 
(.0002521) 
( .()()()Z329) 
(.0002514) 

Example: Taxpayer A, who is on a calendar year basis, filed an MI-1040 
return for 1985 showing tax due of $2,000.00. If the tax is not 
paid until March 15, 1988, the amount of interest calculated due 
from April 16, 1986 through March 15, 1988 is as follows: 

Period 
April16, 1986 -June 30, 1986 
July 1, 1986 -December 31, 1986 
January 1, 1987- June 30, 1987 
July 1, 1987 -December 31, 1987 
January 1 , 1988 - March 15, 1988 

Total Interest Due 

Calculation 

75 days x .0002466 x $2,000 = 
184 days x .0002849 x $2,000 
181 days x .0002521 x $2,000 = 
184 days x .0002329 x $2,000 
75 days x .0002514 x $2,000 

$356.47 

Interest 

$36.99 
104.80 
91.26 
85.71 
37.71 
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In each issue, TAXFILE.PC features ideas to help the tax lawyer use personal 
computers in his or her tax practice. This issue describes an inexpensive way to 
get up-to-date tax news, along with a wealth of other information. 

Going On-line with 
The Source® 
By: David M. Rosenberger 

The need for a tax lawyer to keep 
current is unquestioned. With the 
constant flow of legislation, proposed, 
temporary and final regulations, 
GCMs, Rev. Ruls., Rev. Procs., IRS 
News Releases, PLRs and other new 
authorities, it is impossible to practice 
without being on top of the latest 
developments. 

Traditionally, tax lawyers have 
relied on written advance sheets, 
reporters and newsletters to keep 
their tax knowledge current. How
ever, with the increased pace of 
changes in the last few years, it may 
not be sufficient to know what hap
pened last month or even last week. 
The tax lawyer often needs to find out 
what is happening today, in fact, right 
now! 

Enter on-line computer informa
tion services. By connecting to such a 
service, the tax lawyer can get tax 
news practically as it happens. More 
importantly, with the use of computer 
technology, this news can be organ
ized and searched rapidly, allowing 
quick review of the massive amount of 
information that is generated daily. 

One such computer information 
service is "The Source," formerly 
operated by a subsidiary of Reader's 
Digest and now owned by a venture 
capital firm. Althpugh there are 
many others, including ones of 
greater sophistication and specificity 
to the legal profession, The Source is 
the focus of this article. 

If you are a relative computer 
novice, do not be concerned;. this 

The Source® Is a registered service mark of 
Source Telecomputlng Corporation. 

article and the database described 
serve as a simple introduction. As 
long as you have access to a personal 
computer, you can be on-line for only 
a small investment and in just a 
matter of hours. Even if you already 
are a computer expert, though, you 
can still have some fun, so read on. 

What Do You Need? 
Obviously, you need a personal 
computer. Almost any brand will do 
- ffiM, IBM compatible, Apple, or 
Tandy, for example. 

Next, you must have a modem 
and communications software. If you 
do not have these already, you will 
have to spend a few dollars -but 
not much. Often, modems, which 
allow your PC to send and receive 
information over the telephone line, 
come packaged with communications 
software, and run $100- $300 for 
lower end models. You do not need a 
fancy modem to start, but you should 
make sure that it sends and receives 
at a rate of at least 1200 baud.* Any 
savings on a slower modem will be 
lost later by higher connect fees from 
the computer services, which charge 
on the basis of your time on-line. 

Third, you need a standard 
telephone line. If you have an old 
style four prong jack, you will have to 
get an adapter or install the newer 
style, modular (RJll) jack. 

Finally, you will need a subscrip
tion to The Source. This is really the 
easiest part. Although you can 
subscribe on-line, first time users 
probably will find it faster to use the 

*Don't be put off by "computerese." A 
"baud" Is simply the measure of communi
cations speed. 1200 baud means that 
characters (e.g., letters of a word) are being 
transmitted at a rate of about 130 per 
second. 
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toll free telephone number: 1-800-
336-3366. The Source operator will 
give you all the information you need 
to log on immediately, including (1) a 
local access telephone number (so 
you won't incur long distance charges 
when using the service), (2) the host 
system number, (3) your own ID 
number, and (4) a password. 

Most communications software 
allows you to record your log-on 
procedure, so that after logging onto 
The Source once, you can do it auto
matically with one or two computer 
keystrokes each time thereafter. 

How Much Does This Cost? 
As mentioned above, you will have to 
spend $100-$300 for a modem. 
After that, it will cost $33.45 to 
register with The Source, which 
includes a very comprehensive and 
easy-to-follow manual, and $10.00 
per month to maintain your member
ship (or $95.00 per year). Usage fees 
at 1200 baud are 43¢ per minute 
during prime time (7 a.m. to 6 p.m. 
Monday through Friday), but drop to 
18¢ per minute during all other 
hours. 

Clearly, costs can be held down 
simply by using The Source in non
prime time. Substantial savings also 
can be realized by using the feature 
of most communications software 
that allows you to record your on-line 
session and play it back leisurely 
after you have disconnected from the 
service. In other words, fmd what 
you want while you are on-line and 
save it to read later. 

Also, don't worry about running 
up a big bill learning how to navigate 
on The Source for the first time. 
There is a free on-line tutorial that 
guides you through the process and 
which you can use free at any time to 
brush up on your skills, check what's 
new, or.determine where to find 
what you want. 

What's On-Line? 
Once you are on-line with The Source, 
you will be greeted with a numbered 
menu of services. Selection 3, "Busi
ness and Investing," leads you to 
another menu, which includes as its 
ninth item, "Tax Reform News and 
Information." From there, you have 
three choices- (1) an analysis of tax 
reform, including a summary of tax 
law changes and "winning tax strate
gies," written by the CPA firm of 
Laventhol & Horwath; (2) a tax ques
tion and answer service run by a 
Washington CPA, assisted by a tax 
attorney with 25 years experience; 
and (3) an index to other tax informa
tion on The Source. 

The question and answer service 
can be used two ways. First, you can 
leave your own question and get an 
answer within about a week. Second, 
searching by subject, date or other 
variable, you can review questions 
posed by others and the answers 
provided. For example, under the 
subject "IRA" are two Qs & As dis
cussing IRA deductions after tax 
reform and penalties for early with
drawal from an IRA. 

Rather than going through the 
various menus, you can save time and 
go directly to the information section 
you want to review if you know the 
right directive. You can find the 
directives in the written menu of 
services provided at the front of The 
Source manual or by checking the 
"menu map" within The Source's free 
on-line tutorial. 

For example, typing "TAX'' at the 
command level takes you directly to 
the tax services material. 

Tax lawyers also will have fun 
using LEGALEX, the legal exchange 
on The Source. It provides informa
tion on automating your practice, as 
well as a place to discuss current 
issues with other lawyers. There is a 
special section just for tax information 
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and help. Using a special feature 
called "P ARTI," you actually can par
ticipate on-line in conferences with 
other tax lawyers. 

How about a Break? 
Everyone knows that on-line research 
can be taxing, so take a break! With a 
few keystrokes, you can check UPI for 
the latest breaking world news, find 
out the score in the big NBA game of 
the day, see who is leading the PGA 
money list, or sample the weather 
conditions across the country. 

If you are planning a business trip 
or vacation, a small extra time charge 
gets you into OAG; the Official Airline 
Guide, on The Source. You can check 
schedules and fares to and from your 
destination, determine whether a 
flight is non-stop and what meal is 
served on-board, and book your 
reservation and purchase a ticket. 
Aft~r you have arranged your flight, 
don t forget to check the on-line Mobil 

hotel and restaurant guide for the 
recommended spots in your destina
tion city. 

Having Fun Yet? 
The Source is no substitute for a 
comprehensive tax reporter service 
or for a more sophisticated on-line 
legal database. However, for a 
relatively modest investment, it 
provides. a simple introduction to 
computer information services. 
Along the way, you will get some 
useful tax news, enjoy an exchange 
with other tax lawyers, and have 
access to an array of other informa
tion that will broaden your horizons 
and stock you with trivia. 

~hortcuts i~ a regular f~ature of the Michigan Tax Lawyer that provides sugges
tto~s and ttps to expedtte your work and help you get the answers you need 
qwckly. 

Getting Started in State & 
Local Tax Research 
By: Eric T. Weiss 

Areas of state and local taxation are 
often overlooked by Michigan Tax 
practitioners. This guide points out 
useful research materials and briefly 
describes each. 

Two publications which are inte
gral parts of a practitioner's library 
are the State Tax Reporter published 
by Commerce Clearing House, 4025 
W. Paterson Ave., Chicago, Illinois 
60646, and Prentice Hall's State and 
Local Taxes, Prentice Hall Informa
tion Services, Paramus, New Jersey 
07652. Both publications provide 
complete coverage of the state tax 

laws regarding personal income 
single business, property, intan~ 
gibles, sales and use, alcoholic bever
ages, gasoline, motor vehicles, li
censes, severance, and cigarettes as 
~ell as city taxes. The CCH publlca
tlon, a two-volume set, contains a 
section entitled "New Matters" which 
is a compilation of court decisions 
from the Michigan courts and the 
Michigan Tax Tribunal. The Pren
tic~ H~l publica~ion provides weekly 
legislative bulletms summarizing 
recently enacted laws in the fifty 
states. 
. All Mic~g~ Tax Tribunal opin
Ions and deCisiOns are published in a 
two-volume set published by the 
Michigan Tax Tribunal Reporter, 
Inc., P.O. Box 15127, Detroit, Michl-
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gan 48215. Articles, pending legisla
tion and court opinion summaries 
can be found in the Michigan Tax 
Lawyer. The Michigan Bar Journal 
covers similar areas. Various na
tional publications such as TAXES
The Tax Magazine and the Journal 

of Taxation devote small sections to 
state taxes. 

T_he following is a regu~ar part of each issue, providing brief summaries of publica
tions that should be of mterest to tax practitioners, where to obtain these publica
tions, and their prices. 

Six Sources for 
Tax Research 

By: Dee Dodson Morris 

Michigan Lawyers Weekly. 
Newspaper published every Monday 
by Michigan Lawyers Weekly, 221 
W. Washtenaw, Lansing, MI 48933. 
(800) 678-5297, toll-free in Michigan. 
$140 per year, $3 per single copy 
($3.50, if mailed). 

This two-year-old weekly pro
vides quicker-than-slip reporting of 
court decisions in Michigan. It 
digests opinions of the Sixth Circuit, 
both federal districts, and the Bank
ruptcy Court, as well as the Michi
gan Supreme Court, Court of Ap
peals, and Attorney General. Pub
lished and unpublished opinions of 
the Court of Appeals are reported. 
The full text of every opinion printed 
may be ordered at a nominal charge. 
The newspaper also publishes a 
detailed summary of the state 
legislature's actions during the 
previous week. A Lawyer's Calendar 
and insightful feature articles on 
current legal issues round out the 
publication. 

Federal Tax Guidebook. 
Alan Prigal. Matthew Bender & Co., 
Inc., P.O. Box 989, Dept. D.M., AI-

bany, NY 12201-9990. (800) 833-3630, 
toll-free. Looseleaf, updated as neces
sary. $110. 

This guidebook outlines the tax 
implications of daily personal and 
business dealings. Organized by 
transaction, the book covers returns, 
audits, penalties, statutes of limita
tion, and tax litigation with illustra
tive examples, detailed guidelines, 
and citations. It is revised to reflect 
changes caused by the Tax Reform Act 
of1986. 

Michigan Tax Practice and 
Procedure, 2d Ed. 
Ernest Getz, Lawrence J. Murphy, 
and Lawrence R. Van Til. The Insti
tute of Continuing Legal Education, 
1020 Greene St., Ann Arbor, MI 
48109-1444. 388 pages, softbound. 
Periodic supplements. Subscription 
service. $75. 

This volume is designed to help 
the practitioner focus on the gist of 
any Michigan tax matter. The second 
edition has been extensively revised 
and includes the rules and procedures 
of the Michigan Tax Tribunal as well 
as other bodies with tax jurisdiction. 

The ICLE offers numerous other 
publications geared especially to the 
Michigan practitioner. A catalog of 
current offerings is available from the 
address above. 



The Federal Income Taxation of 
Mortgage Backed Securities. 
James M. Peaslee and David Z. Niren
berg. Probus Publishing, 118 N. 
Clinton St., Chicago, IL 60606. 275 
pages, hardcover. ISBN: 1-557380-02-
3. Available April 1988, $45. 

The authors provide a complete 
and up-to-date review of the current 
tax treatment of mortgage-related 
securities. The text includes 
extensive examples, practical details, 
and citations to pertinent cases, 
statutes, and regulations. 

Taxation of Partnerships. 
John R. Bonn. Callaghan & Com
pany, 3201 Old Glenview Rd, Wil
mette, IL 60091, (800) 323-1336, toll
free. Two volumes. Periodic supple
ments. $150. 

This reference has been written 
since the Tax Reform Act of 1986 and 
comprehensively addresses the Act's 
effects on partnerships. Designed for 
quick reference, the chapters are 
transactionally oriented to guide the 

practitioner step-by-step through the 
life of a partnership. 

Benefits Today. 
Biweekly service published by The 
Bureau of National Affairs, Inc., 
1231 25th St, N.W., Washington, DC 
20037. (800) 372-1033, toll-free. 
Quarterly and annual index. $396 
per year. 

This service provides the benefits 
practitioner with up-to-date news 
and analysis of current issues, devel
opments, and trends, information on 
how others have solved their benefits 
problems, and special reports on 
relevant professional conferences. 
Each issue provides highlights of its 
contents and a summary of the provi
sions and status of major benefits 
legislation and regulations. 
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