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July 11, 2012

Dear Taxation Section Members:

 As I write this letter, summer is in full swing, and I am astonished that my term as Chair of the Taxation Section for 
the 2021-2022 fiscal year is nearly complete.  This year has been a year of transition as COVID begins to (but not quite) loosen 
its grip and the Tax Section attempts to strike the difficult balance between the safe and convenient access that virtual program 
offerings provide and the personal connection and networking benefits provided by traditional in-person programming.  This is 
difficult balance to strike. Personally, I love the ability to access and participate in a Tax Section event from literally anywhere in 
the world, but also truly miss connecting with friends and colleagues at our in-person events. 

 Although we have had a few false starts on our return to in-person programs, I am pleased to report that the Tax Section 
has hosted a few in-person events over the past few months, including the successful return of the Tax Section’s premier event, the 
Annual Tax Conference that was held on May 26, 2022 at The Inn at St. John’s in Plymouth, Michigan.  Thank you very to Ryan 
Peruski and the ICLE team for all of their planning and hard work on the conference and in bringing to us timely topics and con-
tent and renowned nationally known speakers, including the Hon. Ronald L. Buch of the U.S. Tax Court and Patrick Robertson 
of Confluence Government Relations, who reported on the latest tax related developments in Washington D.C.  

 Our committees have also been active in hosting in-person and webinar events on timely topics, including:

•	 “Understanding Michigan’s New Elective Pass-Through Entity Tax”, 

•	 “Pursuing and Protecting Tax Advantages with Powers of Appointment”, 

•	 “Current and Predicted Trends in Crypto Currency Taxation and Enforcement”,

•	 “Retirement Plan Hot Topics”, and 

•	 “Tax Issues in Sales of S Corporations”.

Thank you to our committee chairs for their hard work in providing the Tax Section with creative and practical con-
tent that Tax Section members can use in their day-to-day practice. I would encourage everyone to consider joining a Tax 
Section committee.  Committee membership is free, and does not obligate you to participate in committee events, but 
does ensure that you will receive notice of upcoming events.  You can check out the Tax Section’s committees at:  https://
connect.michbar.org/tax/committees/joincommittee, and after you login to SBM Connect, you can click “Join” to join 
any committee that you are interested in.  Alternatively, please feel free to reach out to one of our committee chairs via 
SBMConnect on the Tax Section’s website: 

•	 Employee Benefits – Samantha Kopacz

•	 Estates and Trusts – Buzz Leach

•	 Federal Income Tax – Cody Attisha

•	 State and Local Tax – Josh Beard

•	 Young Tax Lawyers – Negah McKevitt

Letter from the Chair

https://connect.michbar.org/tax/committees/joincommittee
https://connect.michbar.org/tax/committees/joincommittee
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Finally, I would like to thank all of the Tax Council members and Committee Chairs for their support and gener-
ous donation of their time over the past year.  Few realize the significant time commitment that goes into organizing 
events and in providing timely tax related content to the Tax Section’s membership, and I am highly appreciative of all 
of their behind the scene efforts.   

I look forward to seeing each of you at a future Tax Section event. 

Sincerely,

Andrew W. MacLeod

Chair, Taxation Section 
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Section Committee Reports

employee benefitS

Samantha Kopacz, Committee Chair, Employee Benefits. Samantha Kopacz of Miller Canfield took over as Chair of the Em-
ployee Benefits Committee.  The Committee thanks Lena Gionnette of Nixon Peabody for her service and continued support to the 
Committee. 

 On April 28, 2022, the Employee Benefits Committee met virtually for “Coffee and Roundtable Discussion of Retirement Plan 
Hot Topics.”

 On June 9, 2022, the Employee Benefits Committee held a networking event at Mex in Bloomfield Hills.

 The Committee is currently developing its schedule of future events.  For information on upcoming events, or to become involved 
with the Employee Benefits Committee, please register for the Employee Benefits Committee on SBM Connect or contact Samantha 
Kopacz at kopacz@millercanfield.com.

eStateS anD truStS

Buzz Leach, JD, LLM, Committee Chair, Estates & Trusts. Buzz Leach is a Trust Officer/Wealth Management Officer at South-
ern Michigan Bank & Trust where he administers trusts, assists high net worth individuals on planning needs relating with estate 
planning, tax mitigation, retirement goals and other financial planning concerns.  Prior, Buzz practiced law in the Southwest Michigan 
and Metro Detroit areas, serving as an estate planning attorney. He also spent time with Comerica’s Wealth Management group as a 
Senior Wealth Planner.

Buzz is planning a happy hour event in Troy in July, date and time to be determined; however, Buzz will send an email out soon 
on this upcoming event.

feDeral income tax

Cody Attisha, Committee Chair, Federal Income Tax. Cody Attisha is business and tax attorney with Kerr, Russell and Weber, 
PLC. His practice deals with business transactions, tax planning, tax controversy, and estate planning. 

Committee Events:

• On June 9, 2022, Cody hosted a Zoom presentation on tax issues in the sale of S corporations. Emily Murphy and Kurt Piwko 
of Plante Moran presented. Around 45 people attended the presentation and feedback was very well received. 

• Cody plans on hosting a networking event (at a bar/restaurant) towards the end of July/early August 2022.  

• Cody will host another tax learning series in the early fall 2022. 

mailto:kopacz@millercanfield.com
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Five common law states have optional community property statutes which allow surviving spouses to save capital gains taxes by 
electing community property treatment.1    The Internal Revenue Service (“the IRS”) has specifically refrained from commenting on the 
validity of optional community property statutes in its 2016 and 2020 Publication 555 on Community Property.2  All available legal 
authorities on the validity of optional community property statutes under federal tax law do not provide a sufficient basis for drafters 
of estate plans (or clients who elect community property status) to conclude that a state law community property election will survive 
a challenge by the IRS.  Thousands of people in those five states could be affected by that uncertainty.

i. income Splitting

The story of optional community property statutes begins in 1930, when the U.S. Supreme Court ruled that married couples in
community property states could split their combined income as long as, under state law, each spouse was fully vested in the income of 
the other spouse.3    Consequently, each spouse could report one-half of their combined income on their separate returns.  That ruling 
was made at a time when married couples did not have the lower joint tax rates like we have today.  Splitting and reporting one-half of 
the income on separate returns could result in a tax savings from reporting income at tax rates in lower brackets.

That tax savings advantage from community property prompted Oklahoma, a common law state, to adopt an optional commu-
nity property regime.4  Under the Oklahoma law, married couples could choose whether they wanted their marital property rights to 
be governed by the existing common law rules of Oklahoma or to be governed by the community property rules associated with the 
marital property laws in traditional community property states.

In 1944, the U.S. Supreme Court addressed the splitting of income under the Oklahoma Optional Community Property Statute 
in Comm’r of Internal Revenue v. Harmon.5  In Harmon, the U.S. Supreme Court held that an optional community property statute 
would not work to allow each spouse to report one-half of the combined income of married couples because making the switch to 
community property constituted a spouse assigning half of their future income.  A taxpayer who assigns future income must still report 
the assigned income as if it had not been assigned.  The receipt of the assigned future income is treated as a gift to the transferee by the 
assignor.

ii. can private inDiviDualS create community property by contract when State law haS not createD community

property aS an inciDent of matrimony?
There is no Federal law of community property6 and beneath the surface of the Harmon court’s opinion was the issue of whether 

state laws could allow private individuals to create state community property by contract.  In dictum, the Harmon court called commu-
nity property a “system dictated by State policy as an incident of matrimony” (at 48).  The court also said:

In Oklahoma, prior to the passage of the community property law, the rules of the common law, as modified by statute, 
represented the settled policy of the State concerning the relation of husband and wife. A husband’s income from earnings 

Why State Optional Community Property 
Statutes Can Be Easily Challenged by the IRS

By Neal Nusholtz
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was his own; that from his securities was his own. The same was true of the wife’s income. Prior to 1939, Oklahoma had 
no policy with respect to the artificial being known as a community.

Nor can we say that, since that year, the State has any new policy, for it has not adopted, as an incident of marriage, any 
legal community property system. The most that can be said is that the present policy of Oklahoma is to permit spouses, by con-
tract, to alter the status which they would otherwise have under the prevailing property system in the State.  Comm’r of Internal 
Revenue v. Harmon, 323 U.S. 44, 47(1944). [Emphasis added].

iii.  baSiS Step up

The common law states that have passed optional community property statutes did so to allow their citizens to obtain lower capital 
gains taxes after the death of a spouse.   The tax advantage from community property occurs because the basis step up rules are applied 
differently to entireties property than they are to community property.  The basis step up rule under Internal Revenue Code (“IRC”) 
§1014(a) provides that the cost basis for an heir is the fair market value on the date of death. 7  The basis of a surviving spouse holding 
entireties property will be one-half of the original basis and one-half of the fair market value on death.  The basis of a surviving spouse in 
a community property state will be the full market value of the community property.  To illustrate, suppose someone bought entireties 
property for $100,000 and, at death, it was worth $350,000.00.  In a common law state, the survivor’s basis would be half the old basis 
and half the new basis, or $225,000.00.  A surviving wife in a community property state would get a full $350,000.00 basis step up.

The larger basis for community property is the result of a 1947 law change.  Prior to 1947, the basis situation was reversed.  In 
the common law states, men were treated as the tax owner of entireties property and a surviving wife got a full step up in inherited 
entireties property.  At the same time, in community property states, surviving spouses were only getting a step up in the half of the 
entireties property that they had inherited.    The community property states managed to have the law changed after 1947 and, under 
IRC §1014(b)(6), a surviving spouse who owns community property will be treated as if the community property that the spouse 
already owned had been inherited from the deceased spouse, thereby resulting in a full basis step up.8  

Men are no longer treated as the tax owner of entireties property and today it is the surviving entireties spouse who only gets a 
half basis step up. Common law states that pass optional community property statutes are trying to take advantage of the 1947 law 
change to get a full basis step up for surviving spouses by allowing married couples to elect to have their property treated as community 
property.

iv.  alaSka anD rev. rul. 77-359
Alaska was the first state to pass an optional community property statute to try to take advantage of the 1947 change in the tax law.  

The Alaska law permitted married couples to convert separate property to community property by executing a signed agreement. The 
Alaska law was apparently premised on Rev. Rul. 77-359.  The issue in that ruling was whether separate property would be treated as 
community property if it was the subject of a written agreement by a married couple to hold separate property as community property.  

Washington is a community property state.  The revenue ruling held that if a Washington couple agreed to have their separate 
property treated as community property, it would be treated as community property.  The ruling was based primarily on a state of 
Washington case where a married couple had previously held separate property.   In that case, the couple agreed that all of their prop-
erty would be “treated and known as community property.” 9    Because of that case, the revenue ruling held that separate property in 
Washington would qualify as community property if there was a written agreement to that effect:

Accordingly, where a husband and wife residing in the State of Washington agree in writing that all presently owned prop-
erty and all property to be acquired thereafter, both real and personal, will be community property, such agreement chang-
es the status of presently owned separate property and subsequently acquired separate property to community property.

Rev. Rul. 77-359 also allowed married couples to split income on property that had been transferred into concurrent ownership.  
“To the extent that the agreement affects [only] the income from separate property and not the separate property itself, the Service will 
not permit the spouses to split that income for Federal income tax purposes where they file separate income tax returns.”  

v.  the prevailing property  SyStem in the State

Any reliance on Rev. Rul. 77-359 to support the Alaska statute would seem misplaced.  The married couple in Rev. Rule 77-359 
did not alter state defined property rights.  They did the opposite.  They chose to have their separate property governed by state com-
munity property rules that were the prevailing property system under state law.  Having their separate property treated as community 
property is consistent with the definition of community property in Harmon because they are applying prevailing state community 
property law to their marital property. 
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Two U. S. Tax Court cases, one under German law10 and one under French law11  provide authority for the position that an agree-
ment to treat property as community property in a common law state would succeed if the agreement was part of a state authorized 
prenuptial or postnuptial agreement.  In those two cases, elective community property happened in the context of a prenuptial agree-
ment and the property qualified as community property.   Both France and Germany allowed married couples to elect community 
property treatment of marital assets prior to marriage and the Tax Court accepted that election as transmuting separate property into 
community property.  An enforceable prenuptial or postnuptial agreement electing community property treatment could qualify as a 
system dictated by the state as had occurred in the French and German U.S. Tax Court cases.

vi.  concluSion

A real chance exists that the IRS will challenge existing optional community property statutes under the ruling in Harmon.  An 
administrative ruling or a judicial ruling could very well hold that the optional community property statutes of Alaska, Kentucky, South 
Dakota, Tennessee and Florida do not create community property because the community property does not result from a policy dic-
tated by the state.  Without state dictated community property, optional community property would be community property in name 
only.   For an optional community property statute to work, it might need to be in the form of a statutorily enforceable prenuptial or 
postnuptial agreement, like the ones present in the German and French U.S. Tax Court cases cited above. 

 
about the author

Neal Nusholtz is a tax attorney specializing in all areas of taxation, including income, estate, and gift taxation; preparation of tax returns 
of all sorts; estate planning; business transactions and planning; probate; trust administration; estate, gift, and income tax audits; IRS admin-
istrative appeals; and tax litigation in federal district courts, the Michigan Tax Tribunal, the U.S. Tax Court, and the 6th Circuit Court of 
Appeals. A graduate of Thomas M. Cooley Law School, he was selected by “Corp! Magazine” in 1999 as one of the top ten business attorneys 
in southeastern Michigan.

enDnoteS

1 Starting with Alaska in 1998, the five common law states that have enacted optional community property statutes are:

• Alaska – 1998

• Tennessee – 2010

• South Dakota – 2016 (“Special Spousal Trust”)

• Kentucky - 2020

• Florida - July 1, 2021.

 The Michigan State Bar Probate and Estate Planning Section has had a draft of an optional community property statute in its plan 
of work since 2016.  

2 The February 2016 IRS publication 555 on Community Property states: “This publication doesn’t address the federal tax treat-
ment of income or property subject to the ‘community property’ election under Alaska state laws.”  The March 2020 version of 
Publication 555, the IRS states:

 What’s New: The states of Tennessee and South Dakota have passed elective Community Property Laws. This publication does 
not address the federal tax treatment of income or property subject to the “community property” election.

3 Poe, Collector, etc. v. Seaborn, 282 U.S. 101, (1930)

4 Swanda v. Swanda, 1952 OK 268, 207 Okla. 186, 188, 248 P.2d 575, 578

5 323 U.S. 44 (1944)

6 Santiago v. Commissioner, 61 T. C. at 59;  Hall v. Commissioner, T.C Memo 1978-360 (1978)
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7 IRC §1014(a)IN GENERAL— Except as otherwise provided in this section, the basis of property in the hands of a person ac-
quiring the property from a decedent or to whom the property passed from a decedent shall, if not sold, exchanged, or otherwise 
disposed of before the decedent’s death by such person, be—

 (1)   the fair market value of the property at the date of the decedent’s death,

8 1014(b) Property acquired from the decedent.— For purposes of subsection (a), the following property shall be considered to 
have been acquired from or to have passed from the decedent:

 (b)(6)   In the case of decedents dying after December 31, 1947, property which represents the surviving spouse’s one-half share 
of community property held by the decedent and the surviving spouse under the community property laws of any State, or pos-
session of the United States or any foreign country, if at least one-half of the whole of the community interest in such property 
was includible in determining the value of the decedent’s gross estate under chapter 11 of subtitle B ( section 2001 and following, 
relating to estate tax) or section 811 of the Internal Revenue Code of 1939;

9 Volz v. Zang, 113 Wash. 378, 379, 194 P. 409, 409 (1920).  See also Richard H. Gleason v. Commissioner, T.C. Memo. 2011-154, 
101 T.C.M. 1743, (Jun. 29, 2011). (“However, it is also well established that [where California law permits it to happen] married 
taxpayers may by agreement change community property to separate property and vice versa, with or without consideration.”) See 
also, PLRS 201751001 and 201852009 where property was transferred to a trust with language that property would either retain 
its community property status or be transmuted to community property.  The trust property was treated as community property.

10 Angerhofer et. al. 87 TC 814 (1986)

11 The Estate of Jeanne Lepoutre 62, TC no, 10, 85(1974)
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i.  introDuction

One of the most significant developments with respect to the convergence of technology and economics in recent years is the in-
creased prevalence of virtual currencies (e.g., cryptocurrencies), non-fungible tokens (“NFTs”), and “digital assets.”  Depending on the 
definition consulted and the context in which the term is used, the term “digital assets” may or may not be interpreted broadly enough 
to include certain virtual currencies1 and NFTs.2 Because of this disconnect, this article will refer to the universe of these types of assets 
as “virtual assets.”  The rapid evolution of technological developments and applications for virtual assets has resulted in a new economy 
with mediums of exchange and intangible “products” that are unlike anything previously seen in the traditional, tangible asset-based 
economy. Both taxpayers and tax practitioners face challenges in understanding the nature and character of the different types of virtual 
assets at the most fundamental level (e.g., what is blockchain?). In addition, to compound this confusion, the passage of tax legislation 
at the federal and state levels has lagged far behind the proliferation of virtual assets and the assortment of services, transactions, and 
other revenue-generating activities accompanying the use of these assets. This has led to a host of conflicting “expert” opinions and as-
sertions that increase the need by taxpayers – and by taxing authorities – for clear and accurate guidance. This Article provides a survey 
of current tax law regarding virtual assets and identifies key questions that remain to be answered definitively.

ii. irS guiDance

a.  cryptocurrency

Guidance from the Internal Revenue Service (the “Service”) regarding cryptocurrency has been somewhat limited.  Currently, this 
guidance consists most prominently of Notice 2014-21, 2014-16 I.R.B. 938; Rev. Rul. 2019-24, 2019-44 I.R.B. 1004 (addressing 
specific transactions known as “hard forks,” “soft forks,” and “airdrops”); C.C.A. 202114010 (April 9, 2021) (also addressing “hard 
forks”); and more than forty Frequently Asked Questions (FAQs) located on the Service’s website. According to the FAQs, cryptocur-
rency is a type of virtual currency that uses cryptography to secure transactions that “are digitally recorded on a distributed ledger, such 
as a blockchain.”3 These FAQs define “virtual currency” more broadly as “a digital representation of value, other than a representation 
of the U.S. dollar or a foreign currency (‘real currency’) that functions as a unit of account, a store of value, and a medium of ex-
change.”4 The first (and most widely-cited) IRS guidance addressing virtual currency was Notice 2014-21, 2014-16 I.R.B. 938, which 
was released on March 25, 2014. This guidance is specifically limited to a topic the Service refers to as “convertible virtual currency” 
(including Bitcoin), which is “[v]irtual currency that has an equivalent value in real currency, or that acts as a substitute for real curren-
cy.”5 Because the Service’s definition is focused on “convertible” virtual currency, and considering the increasing use of nonconvertible 
virtual currencies like Amazon Coins and loyalty points that correspond to certain video games or e-commerce platforms, additional 
guidance is needed to address this distinction. At present, however, Notice 2014-21 remains focused on “convertible” virtual currency 
and indicates that such virtual currency is treated as property and “[g]eneral tax principles applicable to property transactions apply 
to transactions using virtual currency.”6 For instance, for federal income tax purposes, gross income7 includes the fair market value 
of convertible virtual currency received in exchange for goods or services.8 Depending on the activity conducted by the taxpayer, and 
based on general tax principles, the purchase, sale, or exchange of convertible virtual currency can generate capital gains and losses or 
ordinary gains and losses.9 In addition, payments for goods or services that are made with convertible virtual currency are potentially 

A Survey of Current Law and Recent Developments in 
the Acquisition, Use, and Disposition of “Virtual Assets,” 

Including Cryptocurrencies, NFTs, and Digital Assets

By Wayne D. Roberts and Erin M. Haney
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subject to payroll taxes, backup withholding, and information reporting requirements (e.g., Form 1099-MISC).10 Certain additional 
considerations regarding convertible virtual currency in specific contexts are summarized briefly below.

1.  Charitable Contributions.
A charitable contribution deduction for a donation of virtual currency is usually equal to the fair market value of the virtual cur-

rency at the time of the donation if the donor has held the virtual currency for more than one year.  If the donor has held the virtual 
currency for one year or less, the charitable contribution deduction will usually be the lesser of the donor’s basis in the virtual currency 
or the fair market value at the time of the donation.11 

2.  Wash sales.
Currently, wash sale rules do not apply to cryptocurrency because the IRS considers cryptocurrency to be property, not a security. 

Legislation (the Build Back Better Act, specifically) has been proposed to change this, but it would be applicable beginning in 2022.12  
Accordingly, many investment advisors have been observed recommending that cryptocurrency losses be cultivated currently, with the 
proceeds from the sale then re-invested in the same or similar cryptocurrencies.

3.  Foreign reporting.
In Notice 2020-2, the Financial Crimes Enforcement Network (“FinCEN”) noted that current regulations containing Report 

of Foreign Bank and Financial Accounts (“FBAR”) requirements do not include a foreign account holding only virtual currency as a 
type of reportable account.13 However, this notice also expressed FinCEN’s intention to amend the applicable regulations to require 
reporting of foreign accounts holding virtual currency. These amendments have not been enacted, but changes are anticipated in the 
near future. 

b. non-fungible tokenS (nftS)
Another type of virtual asset that has been used with increasingly regularity is known as a non-fungible token (“NFT”).  Unlike 

cryptocurrency (which is fungible), each NFT is unique (hence, the “non-fungible” name). An NFT is essentially simply a web link 
that entitles the owner to view some form of representation of a digital or physical item on the internet.14  The “link” does not provide 
an ownership in the underlying item – whether such item is tangible or intangible - that is represented.  As described in “Ethereum 
Improvement Proposal” EIP-72115 created in 2018, the most common standard interface for NFTs (known as ERC-721) was created 
with the intention that an NFT would be associated with a URI (a “Uniform Resource Identifier”), which is a string of characters 
that uniquely identify a name or a resource on the internet (a “URL” is a subset of “URI”).16 Recently, NFTs have become a popular 
means of buying and selling certain virtual rights related to artwork.17 Like cryptocurrency, NFTs utilize the blockchain to record and 
verify ownership and transfer using a public ledger system, which authenticates the NFT.18 However, ownership of an NFT does not 
necessarily include exclusive access or control, as a copyright or license might.19 Instead, ownership is premised upon the fact that an 
owner’s name is digitally tied to the NFT as its owner, and this designation will always be visible to the public on the blockchain.20 The 
Service has not provided any formal guidance regarding NFTs, and tax professionals are currently divided with respect to whether the 
Service is more likely to treat NFTs as property (like cryptocurrency) or as collectibles like art, antiques, gems, or coins. This distinction 
is material, as collectibles are taxed at a rate of 28%, while the maximum long-term capital gains rate is currently 20%.21 However, 
the one consistency is that transactions with NFTs are taxable to the same extent as transactions that involve property or collectibles.

c.  recent DevelopmentS

Under the Infrastructure Investment and Jobs Act (the “IIJA”), which was enacted effective November 15, 2021, the Service will 
begin requiring “digital asset brokers” to report cryptocurrency transactions on a Form 1099 beginning in 2023.22 The Service has not 
yet indicated whether the current Form 1099 used for sales of stocks and securities will be used for these reporting requirements or if a 
new form will be developed specifically for cryptocurrency reporting. As used in the IIJA, the term “digital asset” includes “any digital 
representation of value which is recorded on a cryptographically secured distributed ledger or any similar technology as specified by 
the Secretary.”23 Given the broad nature of this definition, some tax practitioners have speculated that the expanded reporting require-
ments may be applied to require 1099 reporting with respect to transactions involving NFTs.24 In addition, the IIJA expanded IRS 
Form 8300 reporting requirements to include cryptocurrency, which generally requires that a business receiving $10,000 or more in 
digital assets in a single transaction or multiple related transactions, must report the transaction to the Service.25 The Service’s expanded 
interest in virtual currency transactions has also been evidenced by (1) the updates made to Form 144457, Voluntary Disclosure Prac-
tice Preclearance Request and Application, to include an expanded section for virtual currency reporting,26 and (2) inclusion of virtual 
currency-related disclosure requirements on the 2021 IRS Form 1040 for individual income tax filers.27  Affirmatively answering this 



10 | Michigan Tax Lawyer  | Summer 2022

question with a “no” could create a risk of filing of a false tax return if the taxpayer knows that she has, in fact, engaged in this type of 
transactions and intentionally misrepresents the facts.28

iii.  State tax guiDance

 Most states have not specifically addressed the income tax or sales and use tax treatment of cryptocurrency and NFTs.  How-
ever, the states that have issued guidance generally follow the federal treatment of convertible virtual currency as property.29 Given the 
lack of consistent and uniform guidance among the states, the Multistate Tax Commission’s Uniformity Committee suggested that its 
Standing Subcommittee consider a white paper project addressing digital products and cryptocurrency.30 In June 2021, the Standing 
Subcommittee recommended preparation of a white paper on sales taxation of digital products but ultimately determined that this 
project would not include cryptocurrency.31

a.  income taxeS

For states that have not issued guidance, the lack of such specific state guidance regarding income taxation of cryptocurrency is 
generally resolved by assuming conformity to the federal income tax treatment.  In general, this is likely a safe assumption, as many 
states calculate state taxable income based on federal taxable income or have enacted some type of conformity or rolling conformity 
with the Internal Revenue Code.32 Furthermore, many states with static conformity to federal tax law regularly adopt conforming 
legislation each year.33  

b.  SaleS anD uSe taxeS

Because there is no federal tax that is analogous to state sales and use taxes, the lack of clear guidance from states in this area is 
likely to prove more difficult for taxpayers.  Generally, the states that have issued guidance treat virtual currency the same as cash and 
view sales of virtual currency as a nontaxable sale of an intangible.34 Michigan, for instance, has issued informal guidance indicating 
that convertible virtual currency is not subject to sales or use taxes because it is not tangible personal property.35 As in many other states, 
however, purchases made with virtual currency are subject to sales and use tax to the same extent as a purchase with cash.  With respect 
to NFTs, the sales and use tax treatment is not fully clear.  There is little doubt that an NFT is an intangible asset.  However, certain 
states impose sales tax on digital products and, in general, each such state uses its own definition of “digital product” or “digital asset” 
for purposes of its sales tax. Given this lack of uniformity, and despite the fact that an NFT was never intended by a state Legislature 
to be subject to state sales tax, it is possible that a state might attempt to impose sales tax on the sale of an NFT.36 In the past, state 
tax departments have taken this type of aggressive position in administering sales and use tax laws, and these attempts often result in 
protracted and costly litigation.37 Because NFTs do not function as fungible currency, they are arguably less similar to cash than cryp-
tocurrency, and existing position statements and laws that deal specifically with cryptocurrency may not be directly applicable. 

c.  property taxeS

Currently, no state has reported the imposition of a personal property or intangibles tax on cryptocurrency or NFTs.  However, 
several states have provided guidance with respect to the applicable dormancy period for unclaimed virtual currency in connection with 
unclaimed property laws. These dormancy periods generally range from 3 years to 5 years.38 

D.  incentiveS

In addition to considering the state tax treatment of transactions involving virtual currency, taxpayers and tax practitioners are 
also monitoring state legislation regarding the operation of virtual currency data centers.  States including Connecticut, Kentucky, 
Michigan, and Minnesota have tax incentives available for the operation of data centers and these could potentially apply to locations 
in which virtual currency is mined.39  In addition, the State of Florida and the City of Miami have taken the lead in promoting the use 
of, and accepting the payment of taxes with, cryptocurrency.40

iv.  concluSion

 As the ownership and use of virtual assets becomes more widely accepted, taxpayers will undoubtedly need assistance from tax 
practitioners with knowledge of the broad scope of taxation – and potential taxation - of these types of assets.  Key issues will include 
compliance, reporting requirements, and planning for future transactions.  Therefore, although current tax guidance is limited and 
often unclear, this rapidly developing area of practice provides both opportunities and exposures for taxpayers and tax practitioners.  
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al canons of statutory construction and interpretation are likely to become particularly significant in analyzing the tax treatment 
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3 Internal Revenue Service, Q3., Frequently Asked Questions on Virtual Currency Transactions, last accessed March 16, 2022, 
https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions.

4 IRS FAQs, Q1. 

5 Notice 2014-21, 2014-16 I.R.B. 938

6 Notice 2014-21.

7 See IRC § 61.

8 Notice 2014-21.
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Imagine this, you’re waiting in line for the best barbecue that Lansing has to offer. You know that this barbecue restaurant only 
makes a certain amount of brisket each day, and if you can just reach the front of the line before they run out, you’ll be able to get 
some. As you’re standing there, one person in line in front of you suddenly holds the line and lets fifty of their friends cut in front of 
you. They justify this by saying that their fifty friends paid them to cut the line. When you get to the front of the line, the restaurant 
is closed, and the brisket is gone.

This scenario is what happens every day when Michigan tax practitioners and Michigan taxpayers call the Internal Revenue Service. 
A new company called enQ has proliferated the phone lines of the Service causing a high uptick in calls and hold times, making it 
more and more difficult to reach, let alone speak to a customer service representative. Without access to the Service, Michigan taxpayers 
are unable to respond to levy notices, find out the status of their account, or get access to vital information regarding credits like the 
Advanced Child Tax Credit. 

This rise in calls and hold times has spawned the rise of technology like enQ which promises shorter hold times for a price. While 
technology like this may seem like a taxpayer’s dream come true, enQ is not accessible by all taxpayers. The cost of enQ and the re-
sulting increase in hold times due to their near-constant robocalling results in inequities among Michigan practitioners and taxpayers 
whose access to the Service has been severely curtailed. For these reasons, Congress, the National Taxpayer Advocate, and the Service 
must better address robocalling companies through additional funding and section 7212 of the Code. Michigan Taxpayers should not 
have to pay any fee to reach their government. 

EnQ is the brainchild of an MIT trained engineer who wanted to avoid spending hours of his time on the phone with the IRS.1 
The company’s website describes it’s technology as a way for Tax Attorneys, EAs, and CPAs to “to get in the front of the line when 
calling the Service’s Collections or Practitioner Line.”2 EnQ does this by having the robocaller wait on hold with call centers like these.3 
When a taxpayer decides to the call the Service, instead of calling the agency directly, the taxpayer who pays for enQ has the robocall 
do it instead. By typing in the enQ phone number, a taxpayer is able to enter their assigned pin, and they take the enQ number’s place 
in line.4 This allows taxpayers to effectively “cut the line” and speak almost directly to a customer service representative. 

EnQ has created two types of monthly plans that taxpayers or tax professionals can purchase rather than waiting on hold them-
selves.5 These plans charge the taxpayer by the amount of minutes that they are on the line. Minutes begin calculating from the moment 
you are connected to the IRS hold line until you disconnect from the call.6 A taxpayer is charged to the tenth of a minute for a call.7 
EnQ offers plans for purchase like their monthly plan for $99.97 per month or their “pro plan” is $299.97 per month.8 

This robocall technology has offered many justifications for their continued existence. EnQ promises to reduce the wait time of 
clients up to 90%.9 In September 2020 alone, enQ claims to have saved clients up to 84 minutes on hold in just one call.10 In an inter-
view with the LA Times, Valiente, the creator of ENQ said that he doesn’t believe his company is causing longer hold times with the 
IRS.11 Valiente indicated that “[t]he poor level of service is an IRS phenomenon” and enQ can’t be held responsible for that.12 Rather, 
he claims that his company is doing a service to taxpayers rather than causing a disservice to millions of taxpayers across the country, 
including Michigan taxpayers.

Despite enQ’s claim that they are beneficial to taxpayers, their company actually results in inequities among taxpayers attempting 
to reach the Service. According to the National Taxpayer Advocate, in 2020, the Service received 100.5 million phone calls from tax-
payers.13 Their customer service representatives were able to answer only 24% of these calls resulting in approximately 75 million un-
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Services Used to “Cut the Line” at the IRS
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answered taxpayer calls.14 Of the 24% of answered calls, many of these calls were answered by automated responses and taxpayers were 
left having waited on hold to ultimately speak to no one.15 This problem has only gotten worse. The Service had its lowest percentage 
ever of answered calls in 2021.16 Last year, the IRS received 282 million phone calls from taxpayers and customer service representa-
tives answered only 11%.17 EnQ’s robocalls add to the number of calls the Service is attempting to answer and results in an increased 
call volume. This increase from enQ does have the effect of straining an already over-burdened system, despite Valiente’s claims to the 
contrary. US Senators and the National Taxpayer Advocate both agree that the existence of enQ is only making the situation worse. 

Senators, the National Taxpayer Advocate, and those in the tax field recognize that the presence of enQ creates an inequity issue. In 
her annual report, the National Taxpayer Advocate, Erin Collins, wrote “[EnQ] has the effect of further straining IRS phone lines and 
making it even more difficult for the average taxpayer to reach the IRS.”18 The average Michigan taxpayer or practitioner cannot afford 
to pay enQ’s exorbitant prices to be able to reach the Service nor should they have to. While enQ is geared toward creating monthly 
plans that will make contacting the Service easier for Tax Attorneys, EAs, and CPAs, Michiganders should not have to battle against 
robocalls already on the line or hire a practitioner who pays for this technology just to reach the Service regarding their tax issue. In 
an interview done by the LA Times, a public accountant described ENQ as a “gatekeeper to tax services that should be free.” Further, 
the Director of Syracuse University College of Law’s Low Income Taxpayer Clinic said “[i]t doesn’t seem fair that when it comes to the 
IRS, you’re basically buying better access to the service and getting faster access.”19 As a federal agency, the Service exists to effectively 
administer tax laws and they are not able to do this if taxpayers cannot reach them. The Service cannot tolerate this type of preferential 
access to their agency by those willing and able to pay for services like enQ.

However, it is not clear what the next steps should be to address the enQ issue. There are three major players to consider when 
asking how this issue can be addressed to return Michigan taxpayers to an equal footing with all other taxpayers. These three players 
are the National Taxpayer Advocate, Congress, and the Service. Taxpayer Advocate is aware of the problem and the issues surrounding 
access and equitable treatment of all taxpayers that the robocall system raises. Taxpayer Advocate has classified this as “Most Serious 
Problem #3” in their 2021 Annual Report to Congress.20 They noted that taxpayers must have access to the IRS through telephone 
assistance in order to accurately file their tax returns each year.21 Taxpayer Advocate has outlined several major goals that could work to 
remedy the issue of taxpayers’ inability to reach the Service’s customer service representatives.22 However, it is impossible to improve the 
Service if the Service is not adequately funded. Due to funding issues, the Service has been forced to reduce the number of “taxpayer 
service employees,” and each year Congress funds the Service just enough to maintain the status quo.23 As clearly shown by the last 
several years, the status quo is not working. It needs more money to implement new customer service strategies that will allow customer 
service representatives to better assist taxpayers. 

With the calls from Taxpayer Advocate to provide more critical funding to the Service to bolster its budget, allow it to hire more 
customer service representatives, and implement the new customer service strategies suggested, Congress has begun exploring the enQ 
issue. In November 2021, four U.S. Senators sent a letter to the Commissioner urging the Service to open an investigation into enQ.24 
In their letter, they reference the Taxpayer Bill of Rights and note that the right of taxpayers to quality service is being trampled upon 
by the existence of enQ and the Service’s inability to handle phone calls.25 The Senators have also encouraged the IRS to consider using 
section 7212 of the Code to deal with enQ.26 This section allows for anyone who “obstructs or impedes…the due administration” 
of the Code to be fined up to $5,000 or imprisoned for up to three years, or both, for such actions.27 Despite the availability of this 
section of the Code, the Service will have the challenge of identifying which calls are robocalls and which calls are actual taxpayers 
and practitioners. Additionally, the Senate Finance Committee held a hearing to begin diving deeper into the issue.28 The committee 
chairman, Senator Wyden said “[n]o taxpayers should have to fork over $1,000 to a private company to get their phone calls answered 
by the IRS.”29 

Technology like enQ does make it easier for some taxpayers and tax professionals to reach the Service, however, the inequities and 
issues surrounding access to free, public agencies cannot be disregarded. In the interest of effective tax administration, the Service, the 
National Taxpayer Advocate, and Congress must take action to protect Michigan taxpayers from excessive hold times when calling the 
Service. Whether this be in the form of penalties for enQ under section 7212, additional funding from Congress for the Service to 
improve customer service, or another way, something must be done to allow Michigan practitioners and taxpayers to reach the Service. 
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In Recognition of the 32nd Anniversary of the Americans with 
Disabilities Act (ADA)

By Daniel S. Elkus

On July 26, 1990, President George H.W. Bush signed the Americans with Disabilities Act (the “ADA”) on the South Lawn of the 
White House. During his remarks, President Bush stated: “I now lift my pen to sign this Americans with Disabilities Act and say: Let 
the shameful wall of exclusion finally come tumbling down.”1 

The ADA bans discrimination against individuals with disabilities in employment, communication, transportation, education and 
all public and private places open to the general public.2 ADA regulations by the Department of Justice recognize the importance of 
accessibility of historic structures and require historic structures be brought into ADA compliance to the maximum extent feasible, 
while maintaining the property’s historic characteristics.3  

Over 30 years after the ADA’s passage, on March 12, 2021, IRS Advice Memorandum 2021-001 stated a taxpayer may add an 
ADA-required accessibility ramp to a Certified Historic Structure (“CHS”) to meet the accessibility requirements of the ADA.4  The 
IRS Chief Counsel stated in AM 2021-001 that making this ADA-required modification would not jeopardize the donor’s charitable 
contribution tax deduction for contributing the CHS to charity nor did it violate the tax code’s historic preservation requirements for 
CHS of Section 170(h)(4)(B). 

The following article, written to coincide with the ADA’s 32nd anniversary on July 26, 2022 discusses AM 2021-001 in detail and 
its practical impacts supporting greater accessibility of CHS. AM 2021-001 embodies the ADA’s intent stating installing the ramp does 
not violate the Code’s prohibition on any change to the CHS’s exterior inconsistent with its historical character.

enDnoteS

1 Remarks of President George H.W. Bush at the Signing of the Americans with Disabilities Act, July 26, 1990, available at: https://
www.ada.gov/ghw_bush_ada_remarks.html. (Website last accessed July 2, 2022.)

2 What is the Americans With Disabilities Act (ADA)?, ADA National Network, available at: https://adata.org/learn-about-ada. 
(Website last accessed July 2, 2022.)

3 28 C.F.R. 35.150; 28 C.F.R. 35.151; See also 28 C.F.R. 36.405.

4 I.R.S. A.M. 2021-001 (March 12, 2021) A CHS is a structure which is either: [1] listed in the National Register of Historic Plac-
es; or [2] located in a Registered Historic District and deemed historically significant by the Secretary of the Interior). See I.R.C. 
§§ 170(h)(4)(C), 170(h)(4)(B).

https://www.ada.gov/ghw_bush_ada_remarks.html
https://www.ada.gov/ghw_bush_ada_remarks.html
https://adata.org/learn-about-ada
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   IRS Allows Conservation Easement Donors to Add ADA Accessibility 
Ramp to Certified Historic Structure 

By Daniel S. Elkus

“I now lift my pen to sign this Americans with Disabilities Act and say: Let the shameful wall of 
exclusion finally come tumbling down.”1

In an Advice Memorandum released March 12, 2021 (“AM 2021-001”), the Internal Revenue Service (the “IRS”) released guid-
ance that further realizes President George H. W. Bush’s vision of inclusiveness under the Americans with Disabilities Act (the “ADA”), 
as expressed above, by advising that a taxpayer could add an accessibility ramp to a Certified Historic Structure (“CHS”) in order for 
the CHS to comply with the ADA without jeopardizing a charitable contribution for the donation of a façade easement on the CHS. 
The IRS advised that such a modification was permissible upkeep of the CHS that did not violate the historic preservation restrictions 
of Section 170(h)(4)(B)(i) of the Internal Revenue Code of 1986 (the “Code”), which prohibits changes to the exterior of a historic 
structure that are inconsistent with the historical character of the CHS.2 Although the Advice Memorandum is not precedential in 
nature,3 it does provide a basis for a donor to take a tax reporting position that installing an accessibility ramp – and potentially other 
ADA-required modifications - to bring a CHS into compliance with the ADA does not disqualify the donor from claiming a charitable 
contribution deduction. The ability to make such modifications in turn will have the benefits of broadening opportunities to increase 
ADA accessibility, increasing access to CHS both for individuals with disabilities and others who experience the same or similar access 
difficulties, and potentially widening the donor base of CHS contributors. This has been an area of uncertainty without direct guidance 
under applicable income tax laws and the IRS has now itself assisted in removing a brick in the wall of exclusion by removing a barrier 
to implementing ADA-required accessibility modifications to CHS. 

This article first discusses the technical requirements for a taxpayer to obtain a charitable contribution tax deduction for the dona-
tion of a façade easement preserving a CHS to a qualified recipient organization.  The article then discusses AM 2021-001 and explains 
the legal and public policy considerations that support the conclusions reached therein. Following this discussion, the potential for the 
Advice Memorandum to increase charitable contributions of CHS and improve physical ADA accessibility of CHS through this public 
policy-driven guidance is addressed. 

overview of the income tax DeDuction for charitable contributionS

Section 170 of the Code generally provides that a taxpayer’s contributions of money or property to, among other recipients, a 
charitable organization are deductible for federal income tax purposes, subject to certain exceptions and limitations.4 One such limita-
tion, Section 170(f )(3), provides that donors are generally prohibited from any deduction with respect to the contribution of a partial 
interest in property donated to charity if the partial interest is not in trust, unless a specified exception applies.5 The purpose of this 
limitation is to prevent a taxpayer from retaining an interest in property donated to a charity while also qualifying for a charitable 
contribution deduction. As discussed in greater detail below, there is an exception to the partial interest rules that permits taxpayers to 
claim an income tax deduction for the fair market value of a donated partial interest in property that meets the “qualified conservation 
contribution” (“QCC”) exception.6  

the QualifieD conServation contribution exception

The QCC exception permits a charitable contribution deduction for donations of property that meet the following three require-
ments: (1) the contributed property must be a “qualified real property interest” (“QRPI”),7 (2) the donee must be a “qualified organi-
zation” (“QO”),8 and (3) the contribution must be exclusively made and perpetually preserved for “conservation purposes.”9

what QualifieS aS a QualifieD real property intereSt?
A QRPI includes a restriction granted in perpetuity on the use of real property.10 The restriction is required to be protected in 

perpetuity by legally enforceable means, such as recording of the easement deed to prevent the interest in the property being used for 
purposes not in compliance with the conservation purposes of the contribution.11 The conservation restriction must be in effect when 
the property is donated to a QO.12
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which organizationS are eligible QualifieD organizationS?
Only certain entities may qualify as a QO: (1) a governmental unit,13 (2) a publicly-supported charitable organization as defined 

in Sections 170(b)(1)(A)(vi) or 509(a)(2),14 and (3) a supporting organization as described in Section 509(a)(3) that is controlled by a 
publicly-supported charitable organization or governmental unit.15 The Treasury Regulations additionally specify that in order to meet 
the requirements for a QO, such an organization must also operate primarily or substantially for a conservation purpose and have suf-
ficient resources to enforce the restrictions necessary to preserve the historic nature of the contributed property.16 

which charitable contributionS meet the conServation purpoSeS reQuirement?
Conservation purposes under Section 170(h)(4)(A)(iv) include, among other items, “the preservation of … a certified historic 

structure [CHS].”17 A CHS is defined in Section 170(h)(4)(C) as “(1) any building, structure or land area that is listed in the National 
Register [of Historic Places] or (2) any building that is located in a Registered Historic District (defined in Section 47(c)(3)(B)) and 
certified by the Secretary of the Interior to the Secretary [of Treasury] as being of historic significance to the district.18 Flush language in 
Section 170(h)(4)(C) provides that “[a] building, structure, or land area satisfies the preceding sentence if it satisfies” [the requirements 
of a CHS] either: (1) when transferred to a QO or (2) … on the due date (including extensions) for filing the transferor’s income 
tax return for the tax year when the transfer is made.”19 The public must have some visual access to the property to be able to view its 
historic characteristics.20

Section 170(h)(4)(B) provides special rules applicable to contributions of QRPIs that restrict modifications to the exteriors of 
CHS’s commonly known as “façade easements” to ensure the historical character of the exterior of the building is preserved. 21 

There has been some consideration of the rules governing QRPIs by the courts. The Tax Court has ruled that both the grant of a 
QRPI to a QO and the requirement of the QO to protect the QRPI by prohibiting modifications that alter its historic character must 
both be in perpetuity. In the Tax Court cases of Caroll v. Commissioner and Belk v. Commissioner, the Tax Court held the restrictions 
to grant a QRPI to a charitable organization and the separate requirement on that organization to protect the historic nature of the 
QRPI are each assessed separately.22 Further, each restriction is required to be met in order for the QRPI to be valid.23 Additionally, in 
assessing if an interest in real property meets the requirements of a QRPI, the donor must relinquish control of the donated property.24 
The Tax Court has generally not upheld claimed deductions of donated property where donors continue to have the ability to control 
aspects of the property after the donation, although the Circuit Courts of Appeal have often been more lenient in their review of Tax 
Court determinations of QRPI qualification.25 

A contribution of a façade easement on the side of a CHS either located in a registered historic district or listed in the National 
Register of Historic Places  is not considered to be made exclusively for conservation purposes unless it meets the following statutory re-
quirements: the restriction (1) “preserves the entire exterior of the building (including the front, sides, rear, and height of the building)” 
and (2) “prohibits any change to that exterior that is inconsistent with the historical character of such exterior”.26 The donor and the 
recipient entity must enter into a written agreement certifying under penalty of perjury that the recipient entity: (i) qualifies as a QO 
with a purpose of, among other purposes, historic preservation27 and (ii) has sufficient resources to manage and enforce the restrictions 
and has committed to doing so.28 When accepting a QCC, a QO must ensure that the written agreement conveying the QRPI to the 
QO prohibits transfer of the QRPI unless the QO mandates that the donor’s original purposes be carried out as a required condition 
to a subsequent transfer of the interest.29 In order to claim the deduction, the taxpayer must include documentation meeting certain 
statutory substantiation requirements of Section 170(h)(4)(B)(iii) with their income tax return claiming the contribution deduction.30 
Further, the Treasury Regulations require that if future development of such property is permitted under the terms of the deed trans-
ferring the property, such development must comply with the relevant governmental authority‘s construction and rehabilitation codes, 
rules and regulations applicable to the particular historic district where the CHS is located.31 

 am 2021-001 anD permiSSible upkeep of a chS
AM 2021-001 addresses whether the donor of a facade easement on a CHS who installs an accessibility ramp to comply with the 

ADA made a permitted modification of the CHS in accordance with Section 170(h)(4)(B)(i). As described above, this Code provision 
disallows a charitable contribution deduction for a QCC if there is “any change in the exterior of the building which is inconsistent 
with the historical character of such exterior.”32 Before the release of AM 2021-001, no authority had addressed whether a taxpayer 
would be permitted to add an accessibility ramp to bring a CHS into compliance with the ADA and also continue to qualify for the 
charitable contribution deduction by not violating the historic preservation requirements under Section 170(h)(4)(B)(i). In the Advice 
Memorandum, the IRS Chief Counsel reviewed the relevant statutory and regulatory provisions applicable to charitable contributions 
of façade easements and CHS. The IRS Chief Counsel first concluded that upkeep of a CHS is an essential activity that supports the 
historic preservation goals underlying the QCC exception. The Chief Counsel then concluded that the installation of an accessibility 
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ramp to a CHS, if required to comply with the ADA, is similar to such upkeep. Accordingly, the installation would not jeopardize the 
donor of a façade easement’s charitable contribution deduction under Section 170(h)(4)(B).

initial thoughtS on am 2021-001
The IRS has adopted what appears to be a permissive interpretation of the intent of the relevant Code provisions and Treasury 

Regulations by treating upkeep of a CHS as an essential activity and interpreted “upkeep” broadly to include the addition of an 
ADA-required accessibility ramp. In reaching its conclusions, the Chief Counsel acknowledged that “upkeep” (however construed) is 
not squarely addressed by Section 170(h)(4)(B) or corresponding Treasury Regulations. Nevertheless, the IRS reached a conclusion that 
appears eminently reasonable, since adding an ADA-required accessibility ramp removes an exclusionary barrier from and promotes 
increased access to the CHS for individuals with disabilities and achieves the aims of historic preservation by facilitating public access 
to CHS. Given the regulatory requirement of Treasury Regulation § 1.170A-14(d)(5)(iv)(B) to ensure public access of CHS, AM 2021-
001 is welcome guidance which supports this requirement by effectuating access for individuals with disabilities (and other members 
of the general public who benefit from the easier access to the CHS facilitated by the ramp).33 As a secondary benefit, the addition 
of an ADA-required accessibility ramp indirectly supports via the “curb-cut effect” (where accessibility modifications benefit not only 
individuals with disabilities but also society at large). Here, one form of upkeep of a CHS (installing the ramp) will even expand the 
ability to perform other forms of upkeep of the CHS: in addition to primarily providing for accessibility, the ramp also improves ease 
of access for physical upkeep of the CHS by QOs seeking to preserve the historic characteristics of the exterior of the CHS, consistent 
with the QO’s legal obligation as recipient of the QCC.34

Notably, the guidance within AM 2021-001 does not discuss whether the modification occurred before or after the donation. 
However, AM 2021-001 provided that ADA compliance modifications are permissible as “similar to upkeep” and in order for a CHS 
encumbered by a façade easement to be preserved, upkeep of the CHS is essential for its historic preservation. This suggests that a CHS 
subject to a façade easement is able to be modified for future ADA compliance purposes in the event that those compliance require-
ments change at a later time.

 Prior to the issuance of AM 2021-001 there was an absence of direct IRS guidance on two issues: (1) whether the addition of an 
accessibility ramp for purposes of bringing the CHS into compliance violated the historic preservation requirements under Section 
170(h)(4)(B)(i), and (2) as a consequence, if this modification could cause a retroactive disallowance of the deduction for the QCC. 
Prior to AM 2021-001, QOs were unable to steer prospective donors towards any direct IRS guidance on this issue. Regardless of this 
(prior) lack of explicit guidance, the QO is obligated by statute to protect in perpetuity the historic character of the entire exterior of a 
CHS and is prohibited from allowing any change to the CHS’s exterior which is inconsistent with its historical character as a condition 
of the QO’s acceptance of the contribution as a QCC.35 Due to the specific statutory architectural historic preservation requirements 
for CHS that recipient QOs are obligated to uphold and the related statutory prohibition on modifications to the historic characteris-
tics of the exterior of CHS, this lack of direct guidance to QOs and donors did not provide any authority directly supporting making 
ADA modifications to CHS. Further, in an absence of direct IRS guidance there was potential risk (prior to the release of AM 2021-
001) that the deduction could be disallowed following the modification to install an ADA-required accessibility ramp and concern 
regarding whether installing an accessibility ramp to meet ADA requirements would violate the historic preservation requirements of 
Section 170(h)(4)(B). Each of these considerations are at least partially allayed as AM 2021-001 explicitly permits this ADA-required 
modification, stating that (i) the installation of the accessibility ramp to meet ADA compliance requirements does not run afoul of the 
Code’s historic preservation requirements and (ii) this modification does not cause a disallowance of the contributing taxpayer’s deduc-
tion under Section 170(h)(4)(B). As a result of this guidance, donors and qualified organizations should be empowered by this guidance 
to achieve the spirit of President George H. W. Bush’s vision when signing the ADA and increase ADA physical accessibility of CHS. 

impact of the aDvice memoranDum on tax reporting

The Advice Memorandum is an important piece of guidance released by the IRS because it demonstrates the IRS’s thoughtful 
interpretation of the charitable contribution rules in the context of ADA-required modifications to a building. Taxpayers considering 
such modifications should derive comfort from the IRS’s reasoning and conclusions in AM 2021-001. Nevertheless, this guidance 
is non-precedential, meaning taxpayers are not permitted to rely on this guidance in determining how to take income tax reporting 
positions.36  The IRS should be applauded for releasing this guidance; still better would be the IRS’s issuance of formal guidance (such 
as a Revenue Ruling) on this issue and similar issues that taxpayers could formally rely upon for tax reporting purposes. The release 
of formal IRS guidance would further promote ADA accessibility by providing taxpayers guidance that can be directly relied upon to 
substantiate that the addition of an accessibility ramp to achieve ADA compliance does not violate the Code’s historic preservation 
requirements of CHS. In light of the significant benefit that the addition of ADA accessibility ramps to CHS provides to individuals 
with disabilities, charitable organizations and society at large, Treasury would be well-served to include this issue in the Department of 
Treasury Priority Guidance Plan to promote the issuance of formal precedential guidance by the IRS.37 Such guidance (if issued) would 
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lower the likelihood that taxpayers making such modifications would be subject to a deduction disallowance or being subject to tax 
penalties or interest on an income tax deficiency, promoting increased donations of façade easements by taxpayers and ADA accessi-
bility of CHS. Absent such formal guidance, taxpayers in comparable situations who desire greater comfort on the availability of their 
charitable contribution deduction should consider whether to seek a private letter ruling (“PLR”) before making such a modification.38 

memoranDum’S potential impact on charitable contributionS anD Society at large

The IRS’s interpretation of the charitable contribution rules applicable to donations of façade easements on CHS is favorable and 
should have the following positive effects. Installation of an ADA-compliant accessibility ramp increases access to CHS not only for 
individuals with disabilities, but also for the broader public. Others who will be positively impacted include people who, while not 
disabled under the ADA, have somewhat limited mobility and families using strollers who each benefit from the ramp’s ease of access. 
The addition of an accessibility ramp provides for greater access to a site, allowing a broader population to access a CHS. 

The ability to provide upkeep, operation of and maintenance of a CHS is also improved under the Advice Memorandum’s guid-
ance and provides an example of the “curb-cut effect.” As noted above, this occurs when the addition of accessibility modifications 
benefits society at large in addition to providing accessibility for people with disabilities.39 Installing an accessibility ramp also provides 
the ancillary benefits to society (in addition to principally providing for accessibility) of allowing for greater ease of access to the CHS 
and an increased ability to perform maintenance allowing the CHS to be accessed for a longer period of time without interruption and 
supporting upkeep of the CHS, the bases of the decision of AM 2021-001 which directly supports this ADA modification. As this IRS 
guidance has the potential to increase the prevalence of physical ADA modifications of CHS, AM 2021-001 may create significant 
positive externalities for society at large even beyond its stated direct purpose to increase accessibility for individuals with physical 
disabilities. Further, the conclusion reached in AM 2021-001 directly substantiates that ADA modifications are not secondary to the 
Code’s charitable contribution and historic preservation provisions.  As a further instance of AM 2021-001’s potential to provide for 
greater accessibility of CHS, this guidance may be submitted as part of the Secretary of the Interior’s public comment advisory process 
(which regulates ADA modifications to CHS) to determine whether a proposed ADA modification meets the advisory guidelines for 
historic preservation.40 This guidance may be submitted as persuasive (non-binding) authority of a Federal regulatory bureau (the 
IRS) substantiating that adding an accessibility ramp to the exterior of a CHS to achieve ADA compliance does not violate the Code’s 
historic preservation requirements and is not inconsistent with the historical character of the CHS which supports the addition of this 
ADA-required accessibility ramp and additional ADA modifications to CHS.

concluSion

Advice Memorandum 2021-001 provides helpful guidance allowing an ADA-required accessibility ramp to be added to a CHS as 
permitted upkeep that does not violate the historic preservation requirements under Section 170(h)(4)(B)(i). The IRS Chief Counsel 
stated that the modification is permitted and will not invalidate the donor’s federal income tax deduction for the contribution of a 
façade easement on a CHS. This Advice Memorandum has the potential to greatly improve ADA accessibility of CHS by increasing 
opportunities for donors of façade easements and QOs to make required physical ADA-compliance modifications. These modifications 
provide greater physical access to CHS, allowing a wider range of individuals to independently access the structure, including individ-
uals with physical, visual, intellectual and other disabilities Further, the CHS and public at large both benefit from the increased ease 
of access and ability to perform upkeep of the CHS because of the installation of an ADA-compliant accessibility ramp. AM 2021-001 
may increase the donation of façade easements on a CHS and the ADA-accessibility of a CHS due to this guidance upholding the 
income tax deduction when an ADA accessibility ramp was added to the CHS to achieve ADA compliance. This Advice Memorandum 
has the opportunity to combine architectural accessibility with income tax planning to promote greater access to CHS providing a 
significant public benefit to historic structures, individuals with disabilities and society at large. 

about the author

Daniel S. Elkus is an Attorney with Honigman LLP and a member of its Tax Practice Group.

enDnoteS

1 Remarks of President George H.W. Bush at the Signing of the Americans with Disabilities Act, July 26, 1990, available at: https://
www.ada.gov/ghw_bush_ada_remarks.html  (website last accessed July 2, 2022).

2 I.R.S. A.M. 2021-001 (March 12, 2021).

https://www.ada.gov/ghw_bush_ada_remarks.html
https://www.ada.gov/ghw_bush_ada_remarks.html
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3 See Mitchell Rogovin & Donald L Korb, The Four R’s Revisited: Regulations, Rulings, Reliance and Retroactivity in the 21st Century: 
A View from Within, Taxes - The Tax Magazine, August 2009, at 31.  An Advice Memorandum (“AM”) is legal advice issued by 
the national office of IRS Chief Counsel to IRS Chief Counsel personnel in the field interpreting or discussing a Code provision. 
An AM may provide insight into the reasoning of the IRS Office of Chief Counsel on analysis of particular issues. However, AM 
are to be viewed with caution by taxpayers and practitioners as the AM is non-binding and the IRS is not required to apply the 
result reached by the AM in matters other than explicitly stated in the AM As such, taxpayers and practitioners are not to rely on 
an AM as precedent, in determining how to structure transactions or take tax return positions.

4 All “I.R.C. §” or “Reg. §” references are to sections of the Code or the Department of Treasury Regulations promulgated there-
under, unless otherwise specified. See I.R.C. § 170.

5 I.R.C. § 170(f )(3)(A). Under I.R.C. § 170(f )(3)(B)(iii), the prohibition on a taxpayer’s ability to deduct that taxpayer’s transfer 
of a partial interest to charity specifically excludes taxpayers transferring a QCC of a QRPI to a QO exclusively for conservation 
purposes See also I.R.C. § 170(h)(1)(A-C). 

6 I.R.C. § 170(h). See also Reg. § 1.170A-14(a). If the requirements of this partial interest exception are met, then the permitted 
deduction for the contribution of the partial interest is limited to 50% of the donor’s adjusted gross income minus the total value 
of any other charitable contributions the donor made in the same tax year. See I.R.C. §170(b)(1)(E)(i).

7 I.R.C. § 170(h)(1)(A).

8 I.R.C. § 170(h)(1)(B).

9 I.R.C. § 170(h)(1)(C).

10 A donation of a façade easement meets this third category as a donation of real property subject to a perpetual conservation restric-
tion which restricts the permitted uses of the property. See  I.R.C. §170(h)(2) and Reg. § 1.170A-14(b). Other QRPIs include (1) 
the donor’s entire interest in real property (except if the donor is donating a qualified mineral interest where donation of a partial 
interest may be permissible) and (2) donation of a donor’s remainder interest. See also I.R.C. §170(h)(2)(A) and (B).

11 Zarlengo v. Commissioner 108 T.C.M. (CCH) 155, 159; See also Reg. § 1.170A-14(g)(1).

12 Reg. § 1.170A-14(c)(2).

13 I.R.C. § 170(h)(3)(A). See also Reg. § 1.170A-14(c)(1)(i).

14 I.R.C. § 170(h)(3)(B). See also Reg. § 1.170A-14(c)(1)(ii) and (iii).

15 I.R.C. § 170(h)(3)(C), See also Reg. §1.170A-14(c)(1)(iv).

16 Reg. § 1.170A-14(c)(1).

17 I.R.C. § 170(h)(4)(A)(iv).

18 I.R.C. § 170(h)(4)(C),See also Reg. § 1.170A-14(d)(5)(iii).

19 I.R.C. § 170(h)(4)(C)

20 Reg. § 1.170A-14(d)(5)(iv)(B).

21 See also Reg. § 1.170A-14(b)(2) ; C.C.A. 2009-43-033 (October 23, 2009); See also Reg. §1.170A-14(h)(3)(iii), Ex. (12).

22 See Caroll v. Commissioner, 146 T.C. 196, 226; Belk v. Commissioner 140 T.C. 1, 12.

23 See Zarlengo v. Commissioner, supra at 159.

24 I.R.C. § 170(h)(2)(A). See also Reg. § 1.170A-14(b)(ii).

25 See Pine Mountain Preserve, LLLP v. Commissioner, 978 F.3d 1200, 1208 (11th Cir. 2020).

26 I.R.C. §170(h)(4)(B)(i).

27 I.R.C. § 170(h)(4)(B)(ii)(I).

28 I.R.C. § 170(h)(4)(B)(II).

29 Reg. § 1.170A-14(c)(2).

30 The statutory substantiation requirements of I.R.C.§ 170(h)(4)(B)(iii) include: (1) a qualified appraisal of the QRPI in accor-
dance with I.R.C. § 170(f )(11)(E), (2) photographs of the building’s entire exterior, and (3) a description of all restrictions on the 
development of the building. I.R.C. § 170(h)(4)(B)(iii)(I)-(III).

31 Reg. § 1.170A-14(d)(5)(i).
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32 I.R.C. § 170(h)(4)(B)(i).

33 Reg. § 1.170A-14(d)(5)(iv)(B). See also Supra Endnote 2. 

34 See Angela Grover Blackwell, The Curb-CuT effeCT, STanford SoCial innovaTion review, Winter 2017.As discussed in this arti-
cle, “the curb-cut effect” refers to the positive effect that ADA-required accessibility modifications have on the broader population 
in addition to the directly intended beneficiaries of individuals with disabilities under the ADA. Initially, “the curb cut effect” 
described the effect on society at large when curb cuts were installed on sidewalks following the passage of the ADA to meet ADA 
accessibility requirements. Not only did this installation benefit individuals with disabilities such as those who used wheelchairs 
or other mobility devices, but it also benefited individuals pushing strollers and those making maintenance deliveries or moving 
equipment.   

35 The Department of Justice (“DOJ”) and Department of the Interior (“DOI”) regulate ADA accessibility modifications of historic 
public property (including CHS). See Revised by Anne E. Grimmer, SeCreTary of the inTerior›S Standards for the Treatment 
of Historic ProPerTieS and GuidelineS for PreServinG rehabiliTaTinG, reSTorinG and reConSTruCTinG hiSToriC buildinGS 
(2017), u.S. deP’T of The inTerior naTional Park ServiCe TeChniCal PreServaTion ServiCeS. This guidance and DOJ regulations 
discuss the requirements to meet the statutory historic preservation requirements and effectuate ADA accessibility for CHS which are being 
altered as well as for CHS which are not being altered. In these regulations, the DOJ strikes a balance between the competing aims of 
accessibility and historic preservation. In each case, the regulations emphasize that accessibility is to be achieved to the maximum extent 
feasible. Despite the historic preservation requirements, DOJ regulations addressing the path of travel for historic public structures al-
tered after January 26, 1992 support increasing accessibility by stating that historic structures “shall be altered… to the maximum 
extent feasible and all facilities [or portions of facilities] shall be made accessible to the extent it is not structurally impracticable.” 
28 C.F.R. 35.151(a)(2). If such modifications are not impracticable, the modifications only need to be made if the modification 
“does not threaten or destroy the historic significance of the building or facility.” 28 C.F.R. 151(b)(3)(i) “In rare circumstances 
where the unique characteristics of the terrain prevent the incorporation of accessibility features, [then]…compliance is required 
to the extent it is not structurally impracticable”.  28 C.F.R. 35.151(b)(3)(ii). If accessibility modifications are unable to be made 
for reasons of structural impracticability for individuals with certain disabilities, then accessibility is to be provided to individuals 
with other disabilities. See 28 C.F.R. 35.151(b)(3)(ii)  Even If modifications are not made then such buildings are to be made 
accessible to individuals with disabilities to the maximum extent possible while maintaining the property’s historic characteristics. 
See 28 C.F.R. 35.151(b)(3),(4).See also 28 C.F.R. 36.405 which states that alterations to designated historic property (including 
CHS) are to be made accessible to the maximum extent feasible. Similarly, supporting increased accessibility DOJ regulations 
provide that existing public facilities are to be made accessible to the extent that modifications need not threaten or destroy the 
historic property’s historic significance (for historic property, this may also include alternative means of access if physical modifi-
cations are not permissible). See 28 C.F.R. 35.150(a)(2),(b)(3). 

36 See supra, Endnote 3. An AM does not provide substantial authority from which a taxpayer can take a tax reporting position and 
be protected from a tax penalty for a substantial understatement of income. See Reg. § 1.6662-4(d)(3)(iii) (not including AM in 
the list of specific authorities upon which a taxpayer is permitted to rely for penalty protection from a substantial understatement 
of income).

37 The Priority Guidance Plan is used by the Department of Treasury and the IRS to identify and prioritize tax matters to be ad-
dressed in regulations, rulings and published administrative guidance. See Notice 2022-21, 2022-20 I.R.B. 1057.

38 See supra Endnote 3, at 26-28 Taxpayers considering seeking an IRS Private Letter Ruling (“PLR”) regarding a proposed ADA 
accessibility modification of a CHS should bear in mind that, although this issue is not barred from receiving a PLR under Rev. 
Proc. 2022-1 (Secs. 11.01-11.02), the IRS is declining to issue rulings for certain conservation contributions and “comfort rul-
ings” where the IRS views the issues as adequately addressed by case law and guidance. If a taxpayer requests and receives a PLR 
on the requested inquiry, such taxpayer may rely upon it for taking the return positions ruled on in the PLR and is to include 
the PLR (with any required documentation when filing their income tax return with the IRS. PLR’s may not be used and cited 
as precedent. I.R.C. § 6111(k)(3). However, while PLRs are not binding precedential authority, PLRs are generally accepted as 
reflective of the administrative practice and viewpoint of the IRS as of the date of issue. Hanover Bank v. Commissioner, 369 U.S. 
672, 686 (1962) (PLRs are evidence of IRS administrative practice) and Rowan Cos. v. United States, 452 U.S. 247, 261 n. 17 
(PLRs although not precedential are reflective of the IRS’s viewpoint on the addressed issues at the time of issuance). A PLR if 
issued after October 31, 1976 may be considered in determining if a taxpayer’s position is supported by substantial authority (and 
thus a taxpayer relying on a PLR may be protected from an income tax penalty due to a substantial understatement of income.) 
See Reg. § 1.662-4(d)(3)(iii). Additionally, taxpayers may also be well-served to consider the time and expense associated with 
seeking a PLR.

39 Supra Endnote 32.

40 36 C.F.R. 800.6
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