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Section Committee Reports

REPORT OF THE BUSINESS 
ENTITIES COMMITTEE
James Combs, Chairperson
Honigman Miller Schwartz and Cohn LLP
660 Woodward Ave, Ste 2290
Detroit, MI  48226
P:   (313) 465-7588
F:   (313) 465-7589
E:    jcombs@honigman.com

Michael Domanski of Honigman will be presenting on 
“Tax and Structuring Aspects of Captive Insurance Arrange-
ments” on June 13, 2013.  Th e time and location of the pre-
sentation are to be determined.  Topics will include the use 
of series limited liability companies and segregated portfolio/
cell companies in captive insurance arrangements and cross-
border aspects of foreign-domiciled insurance companies.   
Th is presentation is being hosted by the Business Entities 
and International Law committees.

REPORT OF THE ESTATES 
AND TRUSTS COMMITTEE
Frank Henke, Chairperson
Warner Norcross & Judd LLP
12900 Hall Rd, Ste 440
Sterling Heights, MI 48313
P:    (248) 784-5008
F:    (248) 603-9608
E:   fhenke@wnj.com

A speaker event was held on April 23, 2013 from 3:00 p.m. 
to 4:30 p.m. at the offi  ces of Dickinson Wright, 500 Wood-
ward Ave., Ste. 4000, Detroit, MI  48226.  Th e speaker was 
James P. Spica, Esq. of the law fi rm of Dickinson Wright.   
Th e topic was Tax Aspects of Trust Decanting Under Michi-
gan’s New Statutes.  

A social event/mixer will be held on June 27, 2013 for per-
sons who are members of the Estates and Trusts Commit-
tee and persons who are interested in the Estates and Trusts 
Committee.  Details to follow.

REPORT OF THE EMPLOYEE 
BENEFITS COMMITTEE
Deborah L. Baughman
Jaff e Raitt Heuer & Weiss PC
27777 Franklin Rd, Ste 2500
Southfi eld, MI 48034
P:   (248) 351-3000
F:   (248) 351-3082
E:   dbaughman@jaff elaw.com

Th e Employee Benefi ts Committee held a half-day seminar 
on March 21, 2013, at which nationally known speaker 
Ilene Ferenczy spoke on the topic “Keeping Current – Wash-
ington Update.” Ms. Ferenczy is an attorney and CPA prac-
ticing employee benefi ts law out of Atlanta, Georgia. Th e 
approximately 80 attendees enjoyed her informative and en-
tertaining presentation. 

At the 26th Annual Tax Conference, held in Plymouth, 
Michigan on May 23, the Employee Benefi ts Committee 
breakout session featured Brian S. Lakkides, AIF, founder 
of Fiduciary Firewall Consulting, Inc. who spoke on the 
topic “Improving ERISA Compliance and Management of 
Fiduciary Risk.”  Th e Committee co-hosted speaker Johana 
Novak at the joint Employee Benefi ts and Business Entities 
Committees break-out session. Ms. Novak, a shareholder at 
Foster Swift Collins & Smith PC, spoke on health care re-
form’s impact on businesses.

Th e Employee Benefi ts Committee is currently working with 
the Employee Benefi ts Security Administration (“EBSA,” 
Department of Labor) to schedule a presentation in early 
this summer on the topic of the EBSA’s strategic enforce-
ment plan, audit issues and fl ags and certain provisions of 
the Patient Protection and Aff ordable Care Act. Date and 
location to be provided soon.
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REPORT OF THE 
INTERNATIONAL 
TAX COMMITTEE
Hassan Jaafar, Chairperson
2524 Galpin Avenue
Royal Oak, MI 48073
P: (313) 269-9585
E:     hjaafar17@gmail.com

Jarrod Wood of PwC presented at the 26th Annual Tax Con-
ference on May 23, 2013 at Th e Inn at St. John’s.   Jarrod 
presentation focused on international legislative updates that 
have occurred in the past year.  

Th e International Law and Business Entities Committees will 
be hosting a joint event on June 13, 2013.  Michael Doman-
ski of Honigman will be presenting on “Tax and Structuring 
Aspects of Captive Insurance Arrangements.  Th e time and 
location of the presentation are to be determined.   Topics 
will include the use of series limited liability companies and 
segregated portfolio/cell companies in captive insurance ar-
rangements and cross-border aspects of foreign-domiciled 
insurance companies.  

REPORT OF THE STATE AND 
LOCAL TAX COMMITTEE
Tamika S. Mayes
Senior Attorney, U.S. Tax Counsel Group
General Motors Company
300 Renaissance Center
Mail Code 482-C16-B16
Detroit, MI 48265-3000
P: (313) 665-2371
F: (313) 665-4125
E: tamika.mayes@gm.com

Please mark your calendars for the following upcoming 
SALT Committee events:
• Tuesday, July 16th: Just Lunch - Tax Meetup (24 Grille, 

Detroit)

• Th ursday, August 22nd: Annual SALT reception (Dyke-
ma, Lansing)

• Monday, October 7th: Tax Topics &Tea (Goldish Tea, 
Royal Oak)

At the Taxation Section’s 26th Annual Tax Conference, the 
SALT Committee hosted several great sessions, including:

• Hot Issues in State and Location Taxation Nationwide, 
Art Rosen (McDermott, Will & Emery)

• Th e Latest in Michigan Developments, Joanne Faycurry 
(Schiff  Hardin) & Art Rosen (McDermott, Will & Em-
ery) (afternoon breakout session)

• State Tax Controversies: A View from Many Angles, 
Marla Carew (Carew Law), Jackie Cook (Schiff  Har-
din), Paul McCord (Michigan Tax Tribunal), and Wil-
liam Lentine (Dykema) (afternoon breakout session, 
joint with Practice and Procedure Committee)

Th ere are multiple ways to get involved and contribute your 
skills and talents to better our SALT committee and profes-
sion:
• Provide your insight.   As SALT committee chair, I am 

always seeking ways to improve and make this commit-
tee valuable to each and every one of you.  Th erefore, I 
welcome your comments, feedback and any ideas.

• Write an article.  Th e Michigan Tax Lawyer is one of the 
premier tax publications, and our SALT practitioners 
have historically been signifi cant contributors.   Feel free 
to contact me at any time with recommendations for 
articles for publication. 

• Host or recommend a panel, roundtable or speaker se-
ries.  We all expect this year to be a busy one - with sig-
nifi cant state and local tax implications.  Let me know 
if there are any areas of particular interest that you’d like 
to see technical discussion around.   

• Attend events.  Th e most important asset of the SALT 
committee is each of you. Th erefore, your attendance at 
events is critically important to the ability of this com-
mittee to be able to provide meaningful resources and 
networking opportunities to make a signifi cant impact 
in the profession.

REPORT OF THE YOUNG 
TAX LAWYERS COMMITTEE
Stephanie Teitsma
General Motors Company
300 Renaissance Center
Detroit, MI  48265
P:    (313) 665-0272
E:   Stephanie.teitsma@gmail.com

Th e Young Lawyers committee is reaching out to its mem-
bers for suggestions on our next event.  Please reach out to 
Stephanie Teitsma with your idea at stephanie.teitsma@
gmail.com.
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INTRODUCTION

As the title may suggest, the purpose of this article 
is to provide a general overview of recent policy 
proposals, legislative enactments, and judicial deci-
sions.  Th is document was not intended or written 
to be used, and it cannot be used, for the purpose 
of avoiding U.S. federal, state or local tax penalties.  
Furthermore, this article does not and should not 
be interpreted as expressing a point of view or an 
attempt to advocate a particular position of a policy 
related issue, nor does it advocate a review or reform 
of government policies, regulation, or legislation.

Th is article is sponsored by the International 
Committee, a sub-committee of the State Bar of 
Michigan, Taxation Section.  Th e International 
Committee has resolved to provide to its section 
members an annual international tax legislative 
overview, this being the inaugural overview.  If you 
are interested in joining the International Com-
mittee or would like to be included in the Interna-
tional Committee’s activities, please email Hassan 
Jaafar at hjaafar17@gmail.com.

POLICY PROPOSALS

Tax policy surrounding the US federal income taxa-
tion of cross-border activity continues to be at the 
forefront of several proposed tax plans.  Proposals 
have ranged from changes to existing code provi-
sions to a complete overhaul of the international tax 
regime calling for a change from a “world-wide” tax 
regime to a “territorial” tax regime.  Following is a 
summary of some of the key proposals.  

Obama Administration FY14 Budget2

President Obama’s 2014 budget repeated several 
provisions of the president’s prior international 
tax proposals.  However, one key omission from 
the 2014 budget was an extension of the “look-
through” and “active fi nance” exceptions to the 
code’s anti-deferral regime (“subpart F income”).  

Other key proposals included in the FY14 budget 
are noted below:

• Defer deduction of interest expense related to 
deferred income;

• Reform the foreign tax credit: utilize a pool-
ing basis to determine the foreign tax credit 
(“FTC”);

• Tax currently excess returns associated with 
transfers of intangibles off shore;

• Limit shifting of income through intangible 
property transfers;

• Disallow the deduction for excess non taxed re-
insurance premiums paid to affi  liates;

• Limit earnings stripping by expatriated entities;

• Modify tax rules for dual capacity taxpayers;

• Tax gain from the sale of a partnership interest 
on a look-through basis;

• Prevent use of leveraged distributions from re-
lated foreign corporations to avoid dividend 
treatment;

• Extend Internal Revenue Code (“IRC”) Sec-
tion 338(h)(16) to certain asset acquisitions; 
and

• Remove foreign taxes from a “902” corporation’s 
foreign tax pool when earnings are eliminated

Chairman Camp’s International Tax Reform 
Discussion Draft3

Dave Camp (R-MI) is the current chair of the 
House Committee on Ways and Means.  As part of 
a comprehensive US federal income tax overhaul, 
Chairman Camp released his plan for international 
tax reform in late 2011.  Most notably his discus-
sion draft called for a reduction to the corporate 
US federal income tax rate from 35% to 25% and 
a complete change to the landscape of international 
tax from a world-wide tax regime to a territorial 
tax regime.  Under the current US federal income 
tax world-wide regime a US taxpayer is generally 

INTERNATIONAL COMMITTEE’S ANNUAL 
OVERVIEW OF US INTERNATIONAL TAX—
AN OVERVIEW OF SELECT RECENT POLICY PROPOSALS, 
LEGISLATIVE ENACTMENTS, AND JUDICIAL DECISIONS

By Andy Lane1
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subject to US federal income tax on its worldwide income 
regardless of whether the income is US or foreign sourced.4  
Under the worldwide US federal income tax regime, relief 
from double taxation may be granted by way of the foreign 
tax credit.5  Under a territorial tax regime, generally a US 
taxpayer would be subject to tax only on its US source in-
come while its foreign source income would be (assuming 
that no subpart F provisions of the IRC are applicable) tax-
able only in the foreign country.  Chairman Camp’s proposal 
discusses other international tax items and provides detail 
on how the change from a world-wide regime to a territorial 
regime would be eff ectuated.  A summary of some key points 
included in his discussion are set forth below:

• Reduce US federal corporate income tax rate to 25%

• Repeal the worldwide tax regime

• Implement a territorial tax regime

• 95% dividends received deduction for post-eff ec-
tive date dividends

• Toll charge to the pre-eff ective date earnings and 
profi ts  (this toll charge is softened by a 85% divi-
dend received deduction  and foreign tax credits 
are permitted to off set the 15% which is subject to 
US federal income tax; the total amount of the toll 
charge can be paid over 8 years)

• 95% dividends received deduction when distrib-
uted for pre-eff ective date earnings and profi ts

• US owned branches will be treated as a controlled 
foreign corporation – 95% dividend received de-
duction

• Subpart F Income (IRC’s Anti-Deferral Regime)
• Foreign source royalties will be taxed currently – 

but possibly lower than the proposed 25% corpo-
rate federal income tax rate

• Foreign Personal Holding Company Income – not 
addressed in the draft

• Foreign Base Company Sales Income – not ad-
dressed in the draft

• Th e draft contains three base broadening alterna-
tives to subpart F income

• Exceptions to subpart F Income - Controlled for-
eign corporation “look-through” and “active fi nanc-
ing” were not addressed in the draft

• Gain on the sale of qualifi ed foreign corporation stock is 
95% exempt from federal US income tax

• Foreign tax credit

• Foreign tax credit carryforwards may be carried for-
ward to post-eff ective years

• Foreign to foreign dividends are 95% exempt from 

US federal income tax

• IRC Section 902 repealed

• IRC Section 909 repealed

• IRC Section 956 repealed 

• IRC Section 959 repealed  

Senator Enzi Tax Plan6

Shortly after Chairman Camp released his draft, Senator Mi-
chael Enzi (R-WY) introduced the United States Job Creation 
and International Reform Act of 2012.  Th is bill had many 
similarities to Chairman Camp’s discussion draft, namely 
both drafts call for a territorial tax regime.  In contrast to 
Chairman Camp’s discussion draft, Senator Enzi’s bill did 
not call for a reduction to the US federal corporate income 
tax rate.  A summary of the international tax components of 
Senator Enzi’s bill is set forth below:
• Repeal the worldwide tax regime

• Implement a territorial tax regime

• 95% dividend received deduction for qualifi ed for-
eign source dividends paid from earnings and prof-
its post enactment

• Shareholder must own 10% of stock to receive 
the dividend received deduction

• Controlled foreign corporation stock must be 
held for at least 1 year

• Foreign tax credits would not be allowed to 
off set the 5% which is subject to US federal 
income tax

• Hybrid dividends would be disqualifi ed

• Earnings and profi ts accumulated prior to enact-
ment would be taxed under current existing tax law

• No toll charge on accumulated earnings and 
profi t at time of enactment

• May allow for a one-time 70% dividend received 
deduction on dividends paid from earnings and 
profi ts which were previously accumulated

• Earnings would be deemed to be distributed 
on a fi rst in, fi rst out basis

• Subpart F Income

• Foreign base company sales and services income 
repealed

• “Active fi nance” and “CFC look-through” excep-
tions permanently extended

• Create an additional subpart F category whereby all 
controlled foreign corporation’s income will be sub-
ject to US federal income tax unless the eff ective tax 
rate of the controlled foreign corporation exceeds 
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one-half of the maximum US federal income tax 
rate (an active trade or business exception may ap-
ply to this category)

• IRC Section 956 – unchanged by the Enzi bill

• IRC Section 959 – unchanged by the Enzi bill

• Foreign Tax Credit

• IRC Section 902 repealed

• IRC Section 909 repealed

• IRC Section 920 unchanged by the Enzi bill

• Create an intangible income basket in addition to 
the current general and passive baskets

Senator Levin Letter & Bill7

Senator Carl Levin (D-MI) is the Chairman of the Perma-
nent Subcommittee on Investigations (“PSI”) which over 
the past ten years has examined what Senator Levin referred 
to as “off shore tax abuses.”8  As a result of this review, PSI 
has identifi ed ten specifi c international “tax loopholes” that 
Senator Levin’s letter to congress and his subsequent bill 
addresses. In October 2012, Senator Levin sent a letter to 
congressional and administration leaders on the need to ad-
dress the off shore tax abuses as part of a defi cit-reduction 
package.  Th is letter was followed by the introduction of a 
bill in February 2013.  Th e bill addresses most of the items 
contained in Senator Levin’s letter.  Both the letter and the 
bill seek to prevent:

• US multinational corporations from shifting profi ts off -
shore through abusive transfer pricing arrangements;

• US multinationals from pretending to keep profi ts off -
shore, while actually returning off shore cash tax-free to 
the US through serial loans;

• US multinationals from pretending to keep profi ts off -
shore while using off shore subsidiaries to place the off -
shore cash in US banks and investments;

• US entities from operating and managing out of the US 
to incorporate off shore, claim foreign status, and dodge 
substantial US taxes;

• US fi nancial fi rms from treating swap payments received 
from the US as nontaxable foreign source income;

• US multinationals from making an off shore subsidiary 
invisible for tax purposes and avoid taxation of passive 
off shore income under the “check-the-box” and “CFC 
look-through” rules;

• US multinationals from deducting the costs of moving 
jobs and operations off shore;

• Mutual funds from dodging limits and taxes on com-

modity speculation by routing their commodity activi-
ties through off shore shell corporations;

• Barriers to US tax enforcement because of inadequate 
tools to combat taxpayers hiding assets in secret tax ha-
ven bank accounts; and

• US taxpayers from hiding assets in US bank accounts 
opened in the name of off shore entities.

Senator Sanders Bill9

Senator Bernie Sanders (I-VT) released his bill that took aim 
at international tax reform.  Senator Sanders’ bill does not 
call for a complete overhaul of the existing US international 
tax regime.  Instead, Senator Sanders calls for specifi c chang-
es which can likely be executed by amendments to existing 
code provisions.  Set forth below are the four items which are 
at the center of Senator Sanders’ bill:

• Eliminate deferral for the active income of controlled 
foreign corporation’s by making all income earned by a 
controlled foreign corporation in a foreign country sub-
part F income under the current IRC Section 952;

• Amend IRC Section 904 to reinstate the per-country 
FTC regime that was previously in place;

• Treat foreign companies managed and controlled in the 
US as US companies under IRC Section 7701; and

• Limit FTC claims under IRC Section 901 for dual capac-
ity taxpayers that are “large integrated oil companies.”

RECENT ENACTMENTS

  2013 Extenders Package

In January 2013, President Obama signed into law a provi-
sion which extends to December 31, 2013 for calendar year 
taxpayers and for fi scal years ending in 2014 for fi scal taxpay-
ers the controlled foreign corporation “look-through”10 and 
the “active fi nance”11 exceptions to subpart F income.12  Th e 
extension included a retroactive application to January 1, 
2012.  Th ese extensions are not permanent and, as discussed 
above, are often a hot topic for discussion (whether the ex-
ceptions are addressed or not) in the various international 
tax proposals.    

Final Regulations to IRC Sections 367(a)(5) and 1248(f )

In March of this year, the Internal Revenue Service and the 
Treasury Department released regulations (fi nal, temporary, 
and proposed) related to outbound tax-free reorganizations. 
Th e fi nal regulations related to IRC Sections 367(a) and 
1248(f ) were the headliners to these regulations.  
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IRC Section 367(a)(5) Final Regulations Overview13

Generally, IRC Section 367(a)(1) requires a US person to 
recognize gain on the transfer of property to a foreign cor-
poration even if the transfer otherwise would be treated as a 
tax-free transaction under IRC Sections 332, 351, 354, 356, 
or 361.  An exception to the general rule of IRC Section 
367(a)(1) is the active foreign trade or business exception 
under 367(a)(3) which applies to asset transfers.  A similar 
exception applies to outbound stock transfers under Trea-
sury Regulations Sections 1.367(a)-3 & -8.  However, IRC 
Section 367(a)(5) generally prevents the application of these 
exceptions to a US target under a transfer of assets in an IRC 
Section 361 exchange (outbound reorganization).  IRC Sec-
tion 367(a)(5) does provide some leniency, subject to basis 
adjustments and other conditions if the US target is con-
trolled by fi ve or less domestic corporations.  Th e exceptions 
in IRC Section 367(a)(3) and Treas Regs Sections 1.367(a)-3 
& -8, noted above, may be applicable.  

Th e fi nal regulations allow for an elective exception to IRC 
Section 367(a)(5).  Th e election allows the US target to avail 
itself to the active foreign trade or business exception in an 
outbound asset reorganization if fi ve requirements are met:

• Th e US target is controlled by fi ve or fewer domestic 
corporations
• S-Corps, Real Estate Investment Trusts, and Regu-

lated Investment Companies are not permitted 

• Th is determination takes place immediately prior 
to reorganization

• Members of an affi  liated group are treated as one 
corporation

• Direct ownership only

• Th e US target recognizes gain to the extent of its inside 
gain attributable to non-control group member, or a 
control group member cannot preserve share of inside 
gain

• Control group members adjust allocable target foreign 
stock basis to preserve share of US target’s inside gain

• US target agrees to recognize gain if the target foreign 
corporation disposes of a signifi cant part of assets re-
ceived in reorganization

• Signifi cant means 40% or more of asset value

• Disposition must be made with a principal purpose 
of tax avoidance

• Disposition must take place within 5 years of asset 
transfer date

• If the disposition satisfi es the principles of the trig-
gering event exception in the GRA rules, this re-
quirement (4) will be deemed satisfi ed

• Ordinary course of business disposition is acceptable

• Th e US target and each control group member must 
timely fi le an election statement

IRC Section 1248(f ) Final Regulations Overview14

An IRC Section “1248 Shareholder” is defi ned under IRC 
Section 1248(a)(2) as a US person that owned a 10% com-
bined voting power of a foreign corporation, which is the 
target of a foreign stock sale, and the foreign corporation was 
a controlled foreign corporation at any time during the fi ve-
year period ending on the date of the sale of foreign stock.   
Th e general rule of IRC Section 1248(f ) is that distributions 
of foreign stock by a 1248 Shareholder through transfers de-
scribed in IRC Sections 337, 355, or 361(c) may give rise to 
gain that is currently includible in the gross income of the 
1248 Shareholder.  Th e 1248 Shareholder should recognize 
an amount equal to the excess of the fair market value of 
such stock over its adjusted basis in the hands of the domes-
tic distributor corporation.  Th e gain should be characterized 
as a dividend to the extent of the earnings and profi ts of the 
foreign corporation which is the subject of the stock sale.  
Th ere is however an exception to the general rule of IRC Sec-
tion 1248(f ) and it is found in IRC Section 1248(f )(2).  Th e 
exception is applicable if the distribution under IRC Sec-
tions 337, 355, or 361(c) is made to a domestic corporation 
that is 1.) treated as holding the distributed stock for a pe-
riod that at least equals the holding period of the distributing 
corporation, and 2.) the distributee corporation is a Section 
1248 Shareholder immediately after the distribution.  

Th e fi nal regulations provide guidance on the IRC Section 
1248(f )(2) exception.  Th e fi nal regulations fi rst address the 
requirements which  must be satisfi ed to qualify for the ex-
ception to general recognition requirements of 1248(f ):

• Th e 80% distributee (IRC Section 337 has an 80% 
ownership requirement) must be a Section 1248 
Shareholder immediately after the IRC Section 337 
distribution

• Th e 80% distributee is treated as holding the stock of 
the foreign distributed corporation received in the IRC 
Section 337 distribution for the period during which 
the stock was held by the domestic distributing corpora-
tion

• Th e 80% distributee’s basis in the stock of the foreign 
distributed corporation received in the IRC Section 337 
distribution does not exceed the domestic distributing 
corporation’s basis in such stock at the time of the IRC 
Section 337 distribution. 

Th e fi nal regulations also provide for an additional elective 
exception if the above enumerated requirements are not sat-
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isfi ed.  Th e election allows taxpayers to make elective basis 
and holding period adjustments to avoid an IRC Section 
1248(f ) inclusion.

Th e elective exceptions for IRC Sections 355 and 361(c)(1) 
distributions are available if adjustments are made to each 
section 1248 Shareholder’s IRC Section 358 basis and to the 
amount of earnings and profi ts attributable to the stock re-
ceived to preserve the IRC Section 1248 amount attributable 
such stock.  If the combined IRC Section 367(a)(5) and IRC 
Section 1248(f ) income recognized and basis adjustments 
exceed the built-in-gain in the property transferred by the 
US target, the amount subject to IRC Section 1248(f ) is re-
duced to account for the amounts subject to Section 367(a)
(5).  Additionally, the fi nal regulations contain rules appli-
cable when multiple classes of a CFC’s stock are distributed 
in a IRC Section 361(c)(1) distribution. 

JUDICIAL DECISIONS

Bank of New York Mellon v. Commissioner15

Th e Bank of New York Mellon featured a Structured Trust Ad-
vantaged Repackaged Securities transaction (“STARS trans-
action”) executed by Bank of New York Mellon (“BONY”).  
Under the STARS transaction, BONY obtained fi nancing 
from a UK bank at a below market cost.  Further under the 
STARS transaction, BONY transferred income producing 
assets to a trust with a UK trustee.  Th e trust was taxable 
in the UK.  BONY claimed foreign tax credits and certain 
deductions related to the STARS transaction.  Th e income 
earned from the assets held in trust was characterized as for-
eign source.  

Th e Internal Revenue Service disallowed BONY’s foreign tax 
credits, the deductions, and the characterization of the asset 
income as foreign source alleging that the STARS transac-
tion lacked economic substance.  BONY petitioned the Tax 
Court for review.  At issue was whether BONY was entitled 
to the tax benefi ts related to the STARS transaction which 
were disallowed by the IRS.  

Th e tax court held that the STARS transaction is disregarded 
for US federal income tax purposes because it lacked eco-
nomic substance.  Consequently, BONY was not entitled to 
the claimed foreign tax credits or deductions related to the 
STARS transaction.  Furthermore, the income produced by 
the trust assets was not foreign source income.  

PPL Corp v. Commissioner16

Th e underlying issue in PPL Corp is related to IRC Section 
901 which allows a credit for foreign taxes that have the 
predominant character of an income tax.  PPL determined 

that the amount of tax paid by a foreign subsidiary to the 
UK government under a windfall tax regime is similar to a 
US income tax.  Th erefore, PPL claimed a foreign tax credit 
(“FTC”) related to the tax paid to the UK government for 
the windfall tax.  Th e IRS disallowed the foreign tax credit 
related to the UK windfall tax.  Th e IRS reasoned that the 
UK windfall tax regime taxes imputed profi t making value, 
and therefore does not meet the 901 requirements.  PPL 
Corp petitioned the Tax Court for review.

Th e Tax Court17 concluded that the UK windfall tax was 
creditable reasoning that its predominant character was 
that of a US income tax in the US.  Th e Th ird Circuit18 re-
versed the tax court concluding that the statutory language 
of the foreign tax law was defi nitive in determining char-
acter.  A companion case in the Fifth Circuit19 agreed with 
the court’s reasoning.  Th e fi fth circuit interpreted IRC Sec-
tion 901 as requiring the foreign tax to be evaluated on 
the basis of the intent and eff ect of the foreign tax.  Th e 
US Supreme Court granted certiorari.  Th e US Supreme 
Court, resolving the split among the third and fi fth circuits, 
concluded that taxpayer could claim a US foreign tax credit 
for the UK windfall tax.20  

ENDNOTES
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4 I.R.C. § 61.

5 I.R.C. § 901.

6 United States Job Creation and International Tax Re-
form Act of 2012, S. 2091,112th Cong. (2012).
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19 Entergy Corp. and Affi  liated Subsidiaries v. Commissioner, 683 F.3d 233 (2012).
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UPCOMING SECTION EVENTS

 Save the Date for 
Upcoming SBM Tax 

Section Events

September 26, 2013, 3-5 p.m.
Council Meeting, Annual Meeting of the 
Taxation Section, and Past Chair Dinner

May 22, 2014
SBM Annual Tax Conference 

at the Inn at St. Johns in Plymouth
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A good tax system is a transparent tax system.2  Th e 
Michigan Legislature has recently taken note of the 
importance of the manner and mode in which taxes 
are administered.  Voluntary compliance is founda-
tional to the administration of any good tax system.  
Recently, the Legislature recognized  that taxpayers 
are more likely to comply with a voluntary compli-
ance tax system when that system is perceived to be 
“balanced, fair, and eff ective,” as opposed to “op-
pressive, unfair, or otherwise biased.”3  

Th e importance of the fair administration of state 
taxes has been noted in mainstream media as well:

Perception is a powerful tool when it 
comes to a state’s business climate.  Mak-
ing Michigan attractive for new invest-
ment – and encouraging businesses already 
located here to stay put – is a deliberative 
and dynamic process.  Michigan’s recent 
positive steps to improve its business cli-
mate are creating a positive international 
impression after a decade of bad press and 
negative perceptions.4

With Michigan’s tax administration practices un-
der a microscope, the Department of Treasury (the 
“Department”) recently pledged to members of the 
Michigan Legislature to undertake the following six 
specifi c initiatives related to its administration of 
state taxes:

1. To address concerns about the “rebuttal pro-
cess” used at informal conference, the Depart-
ment issued Internal Policy Directive 2013-2, 
requiring the Department’s rebuttal of an in-
formal conference referee’s recommendation to 
be approved by the Deputy Treasurer before is-
suance. 

2.  To address concerns expressed about the objec-
tivity of the Taxpayer Advocate, the Advocate 
now reports to the Chief Deputy Treasurer.

3. To address concerns about the timeliness of 
responses to questions, the Department is in-
vestigating ways to facilitate addressing in real 
time questions submitted through the Tax 
Practitioner Hotline.

4.  “Treasury pledged to support a limited off er in 
compromise program.”

5. “Treasury pledged to develop a recommenda-
tion that would streamline the tax appeal pro-
cess for both property and non-property taxes 
by the end of 2013.”

6. “Treasury agreed to work in good faith to 
evaluate a formal review/appeal process for un-
claimed property” and is reviewing HB 4703.5

Notably, changes to the Department’s administra-
tive practices are coming on the heels of signifi -
cant simplifi cation of Michigan’s business taxes. 
In 2011, Michigan implemented a straightforward 
Corporate Income Tax6  after decades of levying 
complicated taxes under the Single Business Tax 
Act (“SBTA”)7 and later the Michigan Business 
Tax Act (“MBTA”).8 Michigan also signifi cantly 
reduced property taxes on industrial and commer-
cial personal property in 2012.9  

According to one national think tank, the sub-
stantive changes have improved Michigan’s tax 
climate.10  However, some taxpayers perceive that 
the administration of taxes in Michigan has in-
creasingly become more onerous through Depart-
ment practices that include overly-aggressive en-
forcement and a lack of responsiveness from the 
Department, leading many taxpayers and prac-
titioners to conclude that more reform through 
legislation is needed.  Michigan can continue to 
improve the negative perception of its current tax 
climate through the passage of a series of bills cur-
rently pending before the Michigan Legislature 
which are aimed at improving Michigan’s admin-
istration of taxes. Th ese various bills include: pro-
viding audit guidance to taxpayers and auditors; 
establishing an off er in compromise program; re-
forming corporate offi  cer liability; implementing a 
fi nite duration on audits and for processing refund 
claims; and expediting successor liability clearance 
requests.  Briefl y, this article will outline selected 
bills.   

NOTABLE PENDING LEGISLATION IMPACTING 
MICHIGAN TAX ADMINISTRATION
By William C. Lentine and Jackie J. Cook 1
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NOTABLE PENDING LEGISLATION IMPACTING MICHIGAN TAX ADMINISTRATION

PROVIDING AUDIT GUIDANCE FOR TAXPAYERS AND AUDITORS

A package of fi ve House Bills recently introduced would col-
lectively lend transparency to the Department’s audit proce-
dures and would limit the use of indirect audit procedures.  
House Bills 4288 through 4292 would codify standards 
for conducting tax audits and provide public guidance and 
transparency with the purported goal of treating taxpayers 
under audit more fairly.  Clearer statutory guidance would 
also be provided to the Department’s auditors for conduct-
ing audits.  In a similar vein, SB 327 would prohibit the 
Department from using collection goals, budgets, or quotas 
in conducting audits and issuing assessments, including un-
claimed property audits and assessments.  

Limiting the use of indirect audit procedures
  

Currently, there is no clear statutory guidance as to when 
an indirect audit procedure may be used.  House Bill 
4288 (amending the Sales Tax Act11) and House Bill 4292 
(amending the Use Tax Act12) would restrict “the use of 
‘indirect methods,’ or sampling during the course of an 
audit by the Department of Treasury to determine a tax-
payer’s income and expenses and, ultimately, a tax liability.”  
House Bill 4289 (amending the Uniform Unclaimed Prop-
erty Act13) would also restrict the use of indirect methods 
or sampling “to determine a reporting entity’s unclaimed 
property liability.”14  Th e adoption of these bills would off -
set the belief of some taxpayers that their audits are too 
often based on the use of indirect methods or projection 
sampling (extrapolation) despite the availability of accurate 
and complete business records maintained in the ordinary 
course of business. 

House Bills 4288 and 4292 would codify two sets of stan-
dards for sales and use tax audits.  First, for taxpayers who 
have fi led returns and kept accurate and complete records, the 
bills would prohibit the Department from using any “indirect 
audit procedure” (a procedure defi ned in the bills as using cir-
cumstantial evidence) unless the Department has documented 
reason to believe that any records or returns fi led are inaccu-
rate or incomplete.  Second, for taxpayers who have not fi led 
returns or have not kept accurate and complete records, the 
bills would allow the Department to use an indirect audit pro-
cedure in order to complete the assessment. 

Further, HBs 4288 and 4292 attempt to eliminate “arbi-
trary” audits by codifying that an “indirect” audit would 
have to contain the following fi ve elements: 

1. A review of the taxpayer’s books and records. (Th e de-
partment could use an indirect method to determine the 
accuracy of the taxpayer’s books and records.)

2. A tax defi ciency determination or an assessment could 

not be based on a projection from a sample without the 
written approval of the taxpayer.

3. Both the credibility of the evidence and the reasonable-
ness of the conclusion must be evaluated before any de-
termination of tax liability is made.

4. Th e department could use any method to reconstruct 
income, deductions, or expenses that is reasonable un-
der the circumstances, including the use of third party 
records.

5. Th e department must investigate all reasonable evidence 
presented by the taxpayer refuting the computation.15

House Bill 4289 would establish a statutory procedure for 
conducting an unclaimed property tax audit.  Audits would 
be required to be performed using the U.S. Government 
Accountability Offi  ce’s Government Auditing Standards.16  
For entities that have complete records of transactions, the 
Department may not “determine liability based on a ‘reason-
able’ statistical sample or other sampling techniques”, unless 
the entity gives written approval.  Th e Department’s audit 
must contain the following:

1. A review of the reporting entity’s books and records.

2. Not be based on a determination of any indirect audit 
procedure.

3. Not extrapolate a determination based on any indirect 
audit procedure.17  

Under HB 4289, when the Department uses an indirect au-
dit procedure, the audit must contain the following:

1. Th e department (or agents) could use any method to 
establish the audit determination.

2. Th e department (or agents) could not be arbitrary in the 
use of authority.

3. An indirect method could be used to test the accuracy of 
the reporting entity’s books and records.

4. Th e department (or agents) would have to investigate all 
reasonable evidence presented by the taxpayer refuting 
the computation.

5. The department (or agents) could use third-party 
records.18

Audit procedure transparency

Under HB 4290, the Revenue Act would be amended to 
require the Department to “publish and make available to 
the public in printed and electronic formats the department’s 
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internal policy directives, audit standards, sampling manual, 
cash basis sales and use tax manual, industrial processing sales 
and use tax manual, contractors sales and use tax manual and 
other deductions sales and use tax manual.”   Th e publica-
tion of such guidance would help taxpayers understand the 
Department’s interpretation of applicable law.

Additionally, under HB 4291, the Revenue Act would be 
amended to require the Department to provide a taxpayer 
with a copy of the Department’s audit fi le, including a com-
plete copy of audit work papers, report fi ndings, and corre-
spondence and other documentation that were used to form 
the basis for an audit determination.  

Prohibition against collection goals, budgets or quotas.

Under SB 327, the Department, including its consultants, 
contractors, agents, and employees, would be subject to the 
following through the administration, collection, or audit-
ing of taxes and other money or fees, including unclaimed 
property:

• Th ey would be prohibited from using collection goals, 
budgets, or quotas in actions or decisions relating to the 
administration, audit, assessment, or collection of mon-
ey or fees administered by the Department. 

• Th ey would have to be independent and carry out their 
duties and responsibilities without bias as to the applica-
tion of the governing statutes and rules. 

• Th ey would have to apply all statutes and rules fairly and 
equally to all taxpayers.19

SB 327 would also allow an award of costs and attorney fees 
against the Department if the taxpayer incurs such expenses 
contesting an action by the Department prohibited under 
SB 327.20  Additionally, a Department employee, consultant, 
contractor, or agent could be subject to disciplinary actions.21  

ESTABLISHIGN AN OFFER-IN-COMPROMISE PROGRAM 

Although the IRS and over 40 states provide an “Off er-in-
Compromise” program, Michigan does not.22  HB 4003 
proposes a codifi ed, uniform and transparent process for tax-
payers who cannot pay their taxes to voluntarily come for-
ward in order to become compliant and make payments on, 
at minimum, a portion of their outstanding tax liabilities.  
HB 4003 was purportedly modeled in part after the federal 
“Off er-in-Compromise” Program.23

Unlike tax amnesty programs, the Off er-in-Compromise 
Program under HB 4003 would benefi t those who truly 

cannot pay due to circumstances like bankruptcy, medical 
expenses or loss of job. Tax amnesty programs, on the other 
hand, are generally limited in duration when used to col-
lect delinquent taxes.  Typically those types of programs are 
available to delinquent taxpayers fully capable of paying and 
available to delinquent taxpayers that indisputably owe the 
amount of tax at issue.  An Off er-in-Compromise Program 
could promote compliance by taxpayers through encourag-
ing partial payment of defi ciencies thereby alleviating a bar-
rier to prospective compliance.  

“Under this program, the State Treasurer (or an 
authorized representative) could compromise all or 
any part of any payment of a tax, unpaid account, 
or amount due the state or any of its departments, 
institutions, or agencies that are subject to admin-
istration under the Revenue Act, including any re-
lated penalties and interest, if one or more of the 
following grounds exist:

1. A doubt exists as to liability.

2. A doubt exists as to collectibility.

3. A substantial probability exists that a compromise 
would further the fair and effi  cient administration 
of the tax.24

HB 4003 provides that a taxpayer’s participation in the fed-
eral Off er-in-Compromise Program is prima facie evidence 
that the taxpayer is entitled to compromise a “similar or 
comparable Michigan tax liability that exists, at least in a 
proportional amount, for the tax year in which the federal 
compromise was granted.”  

CORPORATE OFFICER LIABILITY REFORM 

Michigan law currently provides that business offi  cers, mem-
bers, managers or partners (collectively, referred to as “offi  -
cers”) are subject to personal liability for a business’s failure 
to fi le tax returns or pay taxes due if the Department deter-
mines that the individual(s) has control of or responsibility 
for making the tax returns or paying taxes.25  

Michigan’s current law has been applied by the Department 
to pursue individuals who were not corporate offi  cers dur-
ing the time the taxes at issue accrued,26 to individuals who 
were not employed by the business during the time the busi-
ness became delinquent for taxes,27 and to individuals who 
had no authority or ability to fi le or make tax returns and to 
make the tax payments at issue.28  Some offi  cer liability as-
sessments have been made after a company in distress went 
out of business or went through a bankruptcy proceeding 
and fi nal notices of tax assessment were sent to the business 
address when a receiver was in place.29  
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When an uncontested fi nal assessment becomes fi nal 90 days 
after it is issued to a business, the taxes became an uncon-
testable liability.  Because Michigan lacks an Off er-in-Com-
promise program, those taxes can never be compromised by 
the Department under any circumstances.  In contrast to 
many other states, the taxes included in the offi  cer liability 
assessments include not only taxes that the business collect-
ed and is required to hold in trust for the Department, i.e., 
sales and use taxes, but also include ordinary business taxes, 
such as the Single Business Tax, Michigan Business Tax, and 
Michigan Corporate Income Tax.  Corporate offi  cer liability 
assessments have included such things as: inaccurately-esti-
mated assessments that grossly overstate the actual tax liabil-
ity owed; denying an offi  cer an opportunity to contest the 
amount of an assessment to ensure that, even if the offi  cer is 
liable, that the correct amount of tax is paid; not permitting 
the offi  cer to contest the tax even if he or she did not receive 
notice of the business entity’s assessment; and assessing of-
fi cers for debts that arose after the offi  cer no longer worked 
for the business.30

SB 64 purportedly will amend the corporate offi  cer liability 
provision to do the following:
• Limit personal liability to situations in which a busi-

ness failed to pay tax collected from another person [i.e., 
“trust fund” taxes].

• Limit personal liability to a person who had been re-
sponsible for collecting the tax or fi ling returns during 
the time period of default, and willfully failed to pay the 
collected tax. 

• Limit the liability of a responsible person to his or her 
proportionate share of the tax assessed, if there were 
more than one responsible person. 

• Allow a responsible person to recover the excess from 
another person, if the responsible person paid more than 
his or her share of tax assessed.

• Require the Department of Treasury to assess a purchas-
er of a business before assessing a responsible person, if 
both were liable.

• Require the Department to disclose the name of any 
other liable person or purchaser, and other information, 
upon the request of a responsible person who was as-
sessed for a business’s unpaid collected taxes.

• Prohibit the Department from assessing a responsible 
person more than four years after an assessment was is-
sued to the business.

• Delete a provision under which the dissolution of a 
business does not discharge personal liability.31

IMPLEMENTING A DURATION ON AUDITS AND REFUND 
CLAIMS 

Currently, Michigan taxpayers may experience tax audits 
that can take years to complete.  Unlike many states, Michi-
gan’s statutes are unique in that they currently allow for an 
“open-ended” tolling of the period of limitations applicable 
to assessments.32  Th e “open-ended” tolling of the period of 
limitations may be burdensome on a taxpayer under audit 
and may delay compliance with other obligations to share-
holders and other taxing authorities.  HB 337 would “delete 
a provision that suspends the four-year statute of limitations 
(for the assessment of a defi ciency, interest, or penalty) dur-
ing the period pending a fi nal determination of tax, includ-
ing audit, conference, hearing, and litigation of liability for 
Federal income tax or a tax administered by the Department, 
and for one year after that period.”33 HB 337 would also 
“provide that, if the Department initiated an examination 
of a taxpayer’s records to verify returns made, the taxpayer 
would have to be given written notice and the Department 
would have to determine the taxpayer’s correct tax liability 
within one year after the 48-month examination period ex-
pired (subject to certain exceptions).”34

Additionally, taxpayers are experiencing delays regarding re-
fund requests.  In some circumstances, delays are exceeding 
over a year from the date the refund request was fi led. Be-
cause taxpayers are not permitted to seek a review of a refund 
request until a denial is issued, delays can increase a taxpay-
er’s burden of allocating precious resources to tracking aging 
claims.  HB 337 would “provide that, if a claim for refund 
had not been approved within one year after it was received, 
the claim could be treated as denied, and the taxpayer could 
appeal the denial to the Tax Tribunal or Court of Claims.”35

HB 4002 would similarly provide fi nancial incentive for the 
effi  cient processing of refund claims by imposing additional 
interest if a refund has not been paid by (1) May 1 for returns 
the Department received by March 1 of that year or (2) 60 
days from the Department’s receipt of a return for returns 
received after March 1.

SUCCESSOR LIABILITY 

Michigan statutorily imposes successor liability on purchas-
ers of a business’s operations or assets.36  In order to avoid 
successor liability, purchasers may request a tax clearance 
from Treasury and should escrow suffi  cient amounts to cov-
er potential tax liabilities.  However, taxpayer’s have been 
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reporting that the Department is unable to provide a timely 
tax “clearance.”  HB 337 would do the following:

• Set a 30-day deadline for the Department of Treasury to 
release a business’s known tax liability to the purchaser 
of the business upon the purchaser’s request, and make 
the release mandatory, if the owner waived confi dential-
ity. 

• Release the purchaser of a business from liability for its 
unpaid taxes if the Department failed to provide the tax 
liability information as required.37

CONCLUSION

In the midst of recent simplifi cation of Michigan’s business 
taxes, and the perception that these changes have improved 
the tax climate, perhaps now is the time to continue making 
improvements by implementing legislative changes to the 
administration of Michigan’s taxes.  Th e currently pending 
proposed legislation, if adopted, may improve Michigan’s 
tax climate by encouraging timely resolution of controversies 
and providing for clarity in the duration and methodology 
of tax administration.  Perhaps the indirect result of these 
administrative changes would be an increase in taxpayer’s 
perception of Michigan’s tax system as balanced, fair, eff ec-
tive and transparent.

SUMMARY OF NOTABLE PENDING BILLS AFFECTING STATE TAX ADMINISTRATION(STATUS AS OF JUNE 12,2013)
  

Topic Bill § Impacted/Added Primary Sponsor Introduced House Activity Senate Activity

Additional
interest on late tax 
refunds

HB4002 MCL205.30 Shirkey[R] 1/9/2013
4/18/2013-

Passed unanimously

5/28/013-
Referred out 
of committee

Offer-in-Compromise 
program HB4003

MCL205.28/

205.23a
Walsh[R] 1/9/2013 Referred to Tax Policy n/a

Restriction of indirect 
audit procedures-Sales Tax

HB4288 MCL205.68 Foster[R] 2/20/2013 Referred to Tax Policy n/a

Restriction of indirect 
audit procedures-
Unclaimed Property

HB4289 MCL567.251 Nesbitt[R] 2/20/2013
5/22/13-

Passed unanimously

Referred to 

Finance

Publication of the 
Department’s audit 
manuals/guidance

HB4290 MCL205.3 Genetski[R] 2/20/2013
5/2/13-

Passed unanimously

Referred to 

Finance

Availability of audit fi le to 
taxpayer HB4291 MCL205.21 Farrington[R] 2/20/2013

5/2/13-

Passed unanimously

Referred to 

Finance

Restriction of indirect 
audit procedures-Use Tax

HB4292 MCL205.104a MacGregor[R] 2/20/2013 Referred to Tax Policy n/a

Create unclaimed 
property appeals process

HB4703 MCL567.231a Farrington[R] 5/7/2013 Referred to Tax Policy n/a

Requires Department to 
disclose evidence behind 
revenue estimates

HB4730 MCL205.28 Foster[R] 5/14/2013
Referred to Gov’t 

Operations
n/a

Corporate offi cer liability 
reform SB64 MCL205.27a Brandenburg[R] 1/23/2013 Referred to Tax Policy

5/22/13-
Passed unanimously

Expand scope of tax 
return information that 
may bedisclosed by Dep’t

SB316 MCL205.28 Brandenburg[R] 4/16/2013 n/a
Referred to 

Finance

Prohibition against using 
assessment collection 
goals, budgets, or quotas

SB327 MCL205.4 Robertson[R] 4/23/2013 ReferredtoTaxPolicy
5/29/13-

Passed unanimously

Audit duration limit; 
deemed denial of refund 
claim; successor liability

SB337
MCL205.27a/

205.30
Brandenburg[R] 5/1/2013 ReferredtoTaxPolicy

5/29/13-

Passed unanimously
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cessed 6/11/2013).
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24 Id.
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(2012), on appeal to the Court of Appeals, No. 314176.

27 Cicurel v. Dep’t of Treasury, MTT Docket Nos. 174091, 
175900 and 175901 (1996). 

28 Gibb v. Dep’t of Treasury, MTT Docket Nos. 149191, 
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29 Heinz v. Dep’t of Treasury, MTT Docket No. 286501 
(2003).
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SB 64, completed 5/9/2013, available at http://www.
legislature.mi.gov/documents/2013-2014/billanalysis/
Senate/pdf/2013-SFA-0064-F.pdf (website accessed 
6/11/2013).

32 MCL 205.27a(3)(a) provides that the running of the 
statute of limitations is suspended for the period pend-
ing a fi nal determination of tax, including audit, con-
ference, hearing, and litigation of liability for federal 
income tax or a tax administered by the department 
and for 1 year after that period

33 Bill Analysis by the Senate Fiscal Agency for SB 337, 
dated 5/24/2013, available at http://www.legislature.
mi.gov/documents/2013-2014/billanalysis/Senate/
pdf/2013-SFA-0337-F.pdf (last accessed 6/11/2013).
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JOIN THE NEW STATE BAR OF MICHIGAN TAX PRO BONO REFERRAL PANEL

INTRODUCTION 

Would you like to gain valuable experience repre-
senting people who have IRS and Michigan De-
partment of Treasury controversies through ad-
ministrative advocacy (including audit, appeals, 
collection due process hearings, etc.) and through 
litigation?  Would you like to do so with special-
ized training, support, and resources through the 
State Bar of Michigan Pro Bono Initiative and pro-
fessors at the Michigan State University College of 
Law and University of Michigan Law School Low 
Income Taxpayer Clinics?

If so, sign up for the new Tax Pro Bono Referral 
Panel, launching this summer as a statewide initia-
tive of the State Bar of Michigan Pro Bono Initia-
tive’s Michigan Litigation Assistance Partnership 
Project (MI-LAPP). 

THE CLIENTS AND CASES

Who would you be helping, and with what kinds 
of cases?  Low income clients face some of the same 
issues that higher income clients do, and the legal 
work required to help them achieve a satisfactory 
resolution is very much the same.  Th eir lives and 
legal situations are, however, aff ected by their pov-
erty.  Some typical clients and issues sound like this 
(only with much less understanding of their own 
tax situations):  

• “I took care of my sister’s kids for a year while 
she was unable to parent them.  Th e IRS asked 
me for paperwork showing I did this, but I 
didn’t send anything in -- we never established 
a formal guardianship, and now I don’t even 
know where she is or how to contact her.  Th e 
IRS has denied my claim that they were my 
dependents for the year.  What can I do?”  (Th e 
experience you gain here will help you in any 
tax controversy case you handle where the cli-
ent has sparse documentation for a position 
they’ve taken.)

•  “I am illiterate, physically disabled, and unable 
to work.  I went to a local tax preparer who 
fi led a return claiming I had self-employment 

income in order to generate a refund.  I had 
no idea!  I need to fi x this, but don’t want to 
go to jail!”  (Th is experience may be applicable 
to many clients who fi led inaccurate returns.)

• “I used to own a successful business, but when 
the economy started to tank I got behind on 
my tax payments.  Now I owe money to the 
IRS and to the Michigan Department of Trea-
sury, but can’t come close to being able to af-
ford to pay it.  What are my options?”  (Many 
clients can pay you, but not everything they 
owe to the IRS.)

• “I had no idea my spouse owed student loan 
money to the federal government.  He now has 
a terminal illness and I am supporting both of 
us with my job.  Th e IRS took last year’s refund 
to put toward his student loans.  We are in 
foreclosure on our house, have tons of unpaid 
medical bills, and I just don’t know what to 
do.”  (Injured spouse issues may be applicable 
to many clients.)

• “I came here from another country, and day-
traded to try to make my savings last. When 
the brokerage issued the 1099s, they listed only 
the sales price of the stocks, not the basis, so 
the IRS thinks I owe thousands of dollars in in-
come taxes. I am terrifi ed and depressed, trying 
to support my wife and kids on about $15,000 
a year.  I ignored the IRS’s letters as long as I 
could, but now they’re getting serious and I re-
ally need some help.”  (Who wouldn’t be inter-
ested in working through the wash sale rules?  
Also handy to know for other, more wealthy 
clients.)

•  “My now ex-husband was abusive toward me 
and our children.  When he went to prison for 
it, I went to a tax preparer who told me I had 
to fi le jointly with him.  I tried to explain that 
we were separated, but she didn’t understand 
because I am profoundly deaf and I didn’t have 
anyone with me that day who could translate 
my American Sign Language.  I don’t think 
I should have to pay the 10% penalty on the 
money he withdrew to pay his criminal defense 
attorney, so I fi led an innocent spouse petition 

JOIN THE NEW STATE BAR OF MICHIGAN TAX 
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in Tax Court.  Now my husband has intervened, and I 
have no idea how to present my case at trial.”  (Th e facts 
and dynamics that may justify innocent spouse relief oc-
cur at all fi nancial levels.)

• “I want to settle my tax debt for pennies on the dol-
lar, like I’ve seen on those late-night TV commercials.  
Th e internet tells me this is through the IRS’s Off er in 
Compromise program.  I want one of those!”  (Learn-
ing about the IRS’s Off er in Compromise program is a 
staple to any federal tax attorney’s practice.)

• “A couple years ago two diff erent credit card companies 
and my mortgagor cancelled debt I had.  Now the IRS 
has the nerve to tell me that I owe them money as a 
result!  How can that possibly be, and is there anything 
I do about it?”  (Th is is a situation that does also hap-
pen to people who can nevertheless scrape together your 
legal fees.)

• “My brother had me sign that I was vice president of 
his company, but other than that, I had little to do with 
the business.  Now it turns out that he didn’t pay all the 
taxes, and the IRS is coming after me!”  (Th is is another 
example of something that happens to people at all in-
come levels.)

• “I claimed the Michigan Homestead Property Tax Cred-
it on my return, and now the Michigan Department of 
Treasury is questioning it.  I have no idea why or what 
to do about it.” (Disputes with Michigan Treasury have 
their own fl avor – any experience you get, working 
through any tax issue whatsoever, will be helpful to any 
practice, federal tax and/or state tax.) 

THE NEED

Th ere are many people in the types of situations described 
above.  Th ey’re not all low income, but the ones who are can 
obtain free representation through the Low Income Taxpayer 
Clinics (LITCs), funded with matching grants through the 
National Taxpayer Advocate.1  We have three in Michigan: 
Th e Michigan State University College of Law Low Income 
Taxpayer Clinic in East Lansing, the University of Michigan 
Law School Low Income Taxpayer Clinic in Ann Arbor, and 
the Accounting Aid Society in Detroit. 

Th e problem is that these three LITCs cannot possibly help 
everyone who needs their services.  In 2012, approximately 
500 cases were calendared for trial before the Tax Court in 
Detroit.  Nationally, about 67% of cases are fi led by taxpay-
ers who are not represented by counsel (about 90% of small 
cases and about 51% of regular cases).2  Th e U.S. Census Bu-
reau’s 2007-2011 American Community Survey found that 
14.5% of people in Michigan have income below the pov-

erty level.3  People participating in the Tax Pro Bono Referral 
Panel will represent individuals who earn up to 200% of the 
federal poverty level – for 2013, that means an annual income 
of $22,980 plus an extra $8,040 for each additional member 
of the household.  According to the same U.S. Census Bureau 
survey, that would mean that roughly a quarter of all house-
holds would be eligible for Tax Pro Bono Referral Panel ser-
vices.4  None of these persons would be able to aff ord to hire 
a private tax attorney to represent them in their matters. Th ey 
tend to be confused about and overwhelmed by their own tax 
situations, terrifi ed of the IRS or the Michigan Department 
of Treasury, and extremely grateful for professional assistance.  

THE OPPORTUNITY

Th e State Bar of Michigan Pro Bono Initiative has stepped 
in to help address this critical need by coordinating a new 
Tax Pro Bono Referral Panel.  In addition to running the 
Panel administratively, they will provide training on work-
ing IRS and Michigan controversy cases (by Professors Mi-
chele Halloran at the Michigan State University College of 
Law and Nicole Appleberry at the University of Michigan 
School of Law), access to malpractice insurance as neces-
sary, and continuing access to helpful reference materials 
applicable to this area of practice.  Cases will be referred 
directly from Michigan’s Low Income Taxpayer Clinics to 
the Pro Bono Initiative. 

Th e Training

Th ere was an initial training held on June 8th from 9:00 a.m. 
to 12:00 noon at the Th omas M. Cooley Law School’s Lan-
sing campus and simulcast at their Ann Arbor, Auburn Hills, 
and Grand Rapids campuses.  Th e training was videotaped 
and will be available along with other helpful resources on 
the special website that the Pro Bono Initiative will main-
tain for Panelists. Th ese other resources will include full ac-
cess to the book EFFECTIVELY REPRESENTING YOUR 
CLIENT BEFORE THE IRS:  A PRACTICAL MANU-
AL FOR THE TAX PRACTITIONER WITH SAMPLE 
CORRESPONDENCE AND FORMS (Keith Fogg, ed., 
American Bar Association Section of Taxation, 5th ed. 2011), 
for attorneys that accept a pro bono case referral.  

Th e Commitment

Panelists commit to taking at least one pro bono matter 
through the Referral Panel within the initial 6 months af-
ter taking the training (either the initial training on June 8th 
or subsequently through the website).  Every three months, 
after taking on a matter, the Panelist will need to provide a 
brief status report to the Pro Bono Initiative regarding their 
progress on the matter.
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Th e Plea

Please consider joining the Tax Pro Bono Referral Panel.  
You’ll provide a vitally needed service and gain valuable tax 
controversy experience.  

ABOUT THE AUTHOR

Nicole Appleberry is a Clinical Assistant Professor and Di-
rector of the Low Income Taxpayer Clinic at the University of 
Michigan Law School and is of counsel at Ferguson & Wid-
mayer, P.C. in Ann Arbor.  She is currently Chair of the Practice 
and Procedure Committee of the Taxation Section of the State 
Bar of Michigan and can be reached at naberry@umich.edu

ENDNOTES

1 Th e Low Income Taxpayer Clinics also educate low-
income taxpayers about their rights and responsibili-
ties, conduct outreach and education to taxpayers who 
speak English as a second language, and identify and 
advocate for issues that impact low-income taxpayers.

2 Judge Peter J. Panuthos (personal communication, 
May 16, 2013)

3 U.S. Census Bureau, 2007-2011 American Commu-
nity Survey

4 Id.
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Th e most crucial engines of economic growth are 
businesses, both large and small; however, most tax 
based policy decisions favor smaller businesses over 
larger businesses.1 Th is is especially true with the 
recently passed Michigan Corporate Income Tax 
(“CIT”), as this new business tax law applies only 
to C-class corporations.2 Th e fi rst provision of the 
CIT states that its chief purpose is “[t]o improve the 
economic condition of this state, foster continued 
and diverse economic growth in this state, and en-
able this state to compete fairly and eff ectively in 
the world marketplace for economic development 
opportunities that will provide for and protect the 
health, safety, and welfare of the citizens of this 
state, now and in the future.”3 

Th is new business tax structure signifi cantly lowers 
the tax burden for businesses that escape its reach, 
and it also lowers the burden for businesses within 
its reach. While Michigan’s new CIT should ben-
efi t Michigan’s economy as intended and benefi t 
companies of all sizes, it favors small businesses over 
larger businesses when both are crucial engines of 
economic growth.4 Th ese characteristics of Michi-
gan’s new CIT are explored below.  

MICHIGAN’S NEW CORPORATE INCOME TAX

Th e new Michigan CIT is a step in the direction 
of pro-business, pro-economic growth-oriented tax 
legislation. Th e CIT was enacted as Public Act 38 
of 2011 under the 96th Legislature of Michigan, 
and the law went into eff ect on January 1, 2012.5 
It eff ectively replaced the Michigan Business Tax 
(“MBT”), which was only in eff ect for three years 
(2008-2011).6 As stated above, the CIT was en-
acted with the purpose of stimulating Michigan’s 
economy now and in the future, and its simplifi ed 
structure and scope are aimed to do just that. 

Th e CIT benefi ts both large and small businesses, 
but it is specifi cally aimed at stimulating the econo-

my through small businesses by eliminating the cor-
porate income tax completely for all pass-through 
entities.7 Th is is a tremendous step toward making 
Michigan one of the top states to do business in 
because most businesses are small, pass-through en-
tities.8 Th e predecessor of the CIT, the MBT, was a 
“complicated and unique tax, which was top heavy 
with specialized incentives and credits.”9 Th e MBT 
was a complicated tax, and it applied to businesses 
of all sizes10 as long as their gross receipts were above 
$350,000.11 Th is meant that fl ow through entities, 
such as partnerships and limited liability corpora-
tions faced a double tax, both on the entity and 
individual income tax level12 if their gross receipts 
were more than $350,000. Th is double taxation on 
smaller businesses had been a tradition in Michigan 
since 1976,13 and this entity tax on top of personal 
income tax creates a large burden on business and 
business owners in Michigan.

   
Th e CIT eliminated the double tax on smaller busi-
nesses by eliminating entity level tax outright, and 
this elimination of the entity level taxes on busi-
ness owners was specifi cally aimed at boosting the 
business economy of Michigan.14 Th e CIT accom-
plished this elimination of taxes on pass-through 
entities by defi ning a “taxpayer” for purposes of the 
bill as a corporation,15 and it defi nes a “corporation” 
to be a taxpayer that is required to or elects to fi le as 
a C-class corporation.16 Th is means that taxes on an 
estimated 95,000 businesses in Michigan will now 
be exempt from entity level business tax, 17 and they 
will now only face a single level of taxation at the 
state level for the fi rst time in over 35 years.18 

     For taxpayers that the CIT applies to, C-class 
corporations, the taxing system is a fl at tax of 6%.19 
Th is fl at tax is a much more simplifi ed system of 
taxation on businesses than under the MBT, and 
even though C-class corporations are paying taxes 
under the CIT, the simplifi ed accounting and book-
keeping is benefi cial to these businesses in many 
ways.20 Overall, the CIT is a step in the right direc-

MICHIGAN’S NEW CORPORATE INCOME TAX: 
ITS BENEFICIAL IMPACT ON BUSINESSES, AND 
ITS PREFERENCE FOR SMALL BUSINESS OVER 
LARGE BUSINESS
By Sean Patrick Murphy
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tion for Michigan’s economic present and future by putting 
businesses fi rst as a way to boost economic growth.

THE CIT’S BENEFITS TO MICHIGAN BUSINESSES AND 
CONSUMERS

    
Th e new Michigan CIT is designed and drafted as a way of 
boosting Michigan’s economy,21 and therefore, it is designed 
not only to benefi t business owners but also to benefi t the 
state of Michigan as a whole. It aims to accomplish this by 
easing the burden for businesses to operate, which should 
result in a more effi  ciently running economy. Th e CIT does 
have benefi ts to businesses of all sizes, but the businesses that 
will benefi t the most from this system of taxation are small, 
pass-through entities. Business profi ts for these pass-through 
entities will only be subject to personal income tax on the 
income that fl ows to members, owners, or partners at a rate 
of only 4.25% as of January 1, 2013.22 Th is is a tremendous 
benefi t to the owners of Michigan pass-through entities be-
cause for the 36 years prior to the CIT, most of these busi-
nesses were taxed twice on their income, on the individual 
and entity level.23 
     
Th e larger C-class corporations in Michigan will also ben-
efi t from this tax system despite facing less producer sur-
plus than their smaller competitors. Th e new system allows 
the larger businesses subject to the tax to pay a much more 
simplifi ed fl at tax or 6%. Flat taxes are said to be the “way 
of the future.”24 Th ey result in a much easier system of cal-
culation for businesses. Easier computation of taxes results 
in the reduction of need for legal and accounting services,25 
and this, in return, reduces the cost of doing business for 
these corporations which ultimately leads to the stimula-
tion of economic growth. 

Th e CIT tax reform also has benefi ts to Michigan consum-
ers, as a whole, because when Michigan businesses are oper-
ating more effi  ciently, so is the economy of the state. Also, 
many studies indicate that the burden of corporate income 
taxes does not fall on the corporate entity itself, but rather, 
it falls on the individuals who depend on the corporations: 
investors, workers, and managers.26 Many studies done both 
nationally and internationally analyzing who bears the bur-
den of the corporate income tax indicate that the true bur-
den of corporate income taxes falls on the workers and those 
who depend on the corporations. Th is is primarily due to 
the fact that “economic theory suggests that the least mobile 
factor of production is likely to bear the burden of the tax. In 
an increasingly global economy, labor is the least mobile [fac-
tor] because capital can fl ow freely across borders.”27 Because 
of this, a reduction in the tax burden for businesses should 
directly aff ect real wages in a positive way.

Th is was one of the key fi ndings of a study done by the 
Tax Foundation that was released in 2009 in a special re-
port highlighting the eff ect that corporate income taxes have 
on workers wages.28 Th is study was done at the state level 
analyzing data from 1970-2007, and it indicates that “states 
with higher corporate taxes tend to have lower real wages.”29 
Higher wages benefi t the economy as a whole because “[w]
hen workers have more capital to work with, their labor and 
productivity rise.” Th erefore, the elimination of business tax-
es will benefi t both the business itself as well as its workers. 

MICHIGAN’S NEW CORPORATE INCOME TAX MAY NOT 
ENOUGH TO KEEP MICHIGAN AHEAD OF THE PACK IN ITS 
COMPETITION WITH OTHER STATES

Michigan’s economy has been growing over the last two 
years, as the Gross Domestic Product (“GDP”) of Michigan 
has outpaced the United States National GDP since 2010.30 
A growing GDP, which Michigan has been steadily attaining, 
indicates that the economy is, in fact, expanding.31 Th e aim 
of the CIT is to keep this trend moving forward, and there 
is no indication it will not benefi t the economy of Michigan 
in the long run. Th e CIT’s potential impact on economic 
growth may not be enough, however, when Michigan’s GDP 
per capita for 2012 was only $37,616.32 Th is leaves Michi-
gan ranked forty-second out of the fi fty states in GDP per 
capita.33 Time will tell whether the CIT will trickle down 
and impact Michigan residents as well.  

Although both large and small businesses benefi t from the 
CIT, there is a clear preference for small businesses as the en-
gine of economic growth. Th is is because there is a complete 
elimination of entity level taxes for businesses that are not 
C-class corporations.34 A majority of Michigan’s economy is 
made up of small businesses. In fact, small businesses make 
up almost 99.7% of employer business nationally.35 Interest-
ingly, the CIT is viewed by some as paid by “wealthy corpo-
rations,”36 but this is typically a common fallacy among both 
politicians and constituents. “When a government levies a 
tax on a corporation, the corporation is more like a tax col-
lector than a tax payer. Th e burden of the tax ultimately falls 
on the people–the owners, customers, or workers of the cor-
poration.”37 Eliminating taxes on businesses directly aff ects 
the consumer and worker in a positive way.

Although small businesses make up roughly 99.7% of em-
ployer businesses nationally,38 they attribute only about 46-
48% of the nonfarm GDP annually.39 Th is demonstrates 
that larger corporations represent the majority of nonfarm 
GDP production nationally,  and therefore, larger business-
es contribute to a large portion of our economy nationally, 
as well as in Michigan. Also, the share of job creation and 
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economic output by small businesses has been steadily de-
clining in recent years,40 and this is an indication that smaller 
businesses are being over emphasized as the fundamental en-
gines of economic growth.

By taxing only larger C-class businesses, the needs of busi-
nesses that produce over half of our country’s non-farm 
GDP41 and most of our GDP in Michigan are being side-
lined.  “Small business has played, and will continue to play, 
an important role in the American economy. But the role of 
big business is equally important.”42 Both big and small busi-
nesses should be encouraged, as businesses are more mobile 
than they ever have been in our state and nations history.43 

Th e most common argument for the support of small busi-
nesses over larger businesses lies in the belief that small busi-
nesses play a unique role in job creation in our economy.44 
Some leading economists have found, however, that this is a 
common misconception. In 2004, Ben Craig, William Jack-
son, III, and James Th omson, economists for the Federal 
Reserve Bank of Cleveland, wrote, “policymakers routinely 
point to small businesses as important sources of employment 
growth—even though economic studies fi nd little evidence to 
support this claim.”45 

Th e data that is relied on by advocates for small business 
and by politicians supporting favorable treatment of small 
businesses is that small fi rms create more jobs than larger 
fi rms. Th is, however, has been found to be true only during 
times of economic recession.46 In 2009, Giuseppe Moscarini 
and Fabien Postel-Vinay, economists at Yale University and 
the University of Bristol, respectively, published an article 
entitled: “Large Employers are more Cyclically Sensitive.” In 
this article, one of their chief fi ndings was “[l]arge employers 
destroy proportionally more jobs during and after recessions 
and create proportionally more jobs late in expansions (rela-
tive to small employers), both in gross and net terms.”47

Th is study was done using both United States national in-
formation and international information, and the study 
observed these same results in several diff erent countries of 
different sizes and stages of development.48 Th e article ex-
plains that “[t]he conventional wisdom and oft-heard slogan 
that ‘small businesses are the engine of job creation’ finds 
some empirical support in our data for periods of high un-
employment, recessions and their aftermaths, which is pre-
sumably when jobs are more needed.”49 Th e article explains 
how larger businesses are more sensitive to the business and 
economic cycles and that the statement that small businesses 
are leaders in job creation is only true during times of reces-
sion, not economic expansion.50 

Steven J. Davis, from the University of Chicago, John Halti-
wanger from the University of Maryland, and Scott Schuh 
from the Federal Reserve Board examined the data typically 
relied on for the assertion that small businesses create more 
jobs and discovered that “[c]onventional wisdom about the 
job-creating prowess of small businesses rests on misleading 
interpretations of the data.”51  Th ey note, as one of the lead-
ing reasons for misleading interpretations of data is the lack 
of distinction between net and gross job creation.52Gross job 
increase numbers only take into consideration how many 
jobs were created, and net job increase numbers look to the 
diff erence in jobs after taking into account both jobs created 
and jobs lost. Th e study analyzed the years from 1973-1988, 
and it found that when one looks to gross job creation, small 
fi rms do outpace the larger fi rms.53 Th e net job creation, 
however, is negative because the smaller fi rms lost more jobs 
than they created.54 Using the gross job data instead of the 
net job data can just as easily be used to state that it is clear 
that small businesses lose more jobs per year than larger busi-
nesses. When netting the job numbers, there is little diff er-
ence between a whole range of fi rm sizes, compromising the 
belief that small businesses have a powerful role as job cre-
ators.55 

Both large businesses and small businesses are fundamental 
engines of economic growth in our economy, and if the Leg-
islature’s goal is to grow our economy for years to come, it 
should at least consider the needs of the businesses produc-
ing the majority of the GDP for the economy in Michigan. 
Although small businesses vastly outnumber the large busi-
nesses, there is little debate that large businesses produce 
more non-farm goods and services in a given year than all 
other types of companies.56 In order to continue encouraging 
and facilitating economic growth, Michigan should make 
businesses of all sizes a priority. 
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On March 9, 2013, Mark Solomon passed away at the age of 67.  Professor Solomon joined Walsh College as an adjunct 
instructor of taxation in 1976, and became chair of the Taxation and Business Law Department in 1981. In the ensuing years, 
he strengthened the Master of Science in Taxation (MST) degree’s academic rigor, resulting in national recognition among 
MST alumni and tax professionals. Professor Solomon also took exceptional pride in each MST alumni member’s promotion 
and professional success.

Professor Solomon inspired, encouraged, and awed students with his consummate mastery of tax law. With high classroom 
standards and attention to detail, he encouraged and inspired students to think like the tax professionals they would ultimately 
become. At graduation, students sought Professor Solomon out to shake his hand and thank him for setting the bar so high.

In addition to his legacy as a faculty member, Mark was a true student of taxation himself.  Mark was the steward of the Walsh 
College Tax Library, which boasts one of the largest collections of tax-related materials in the Midwest.  Mark was also the 
driving force behind the Tax Portal that provides access to over 600 tax-related Internet links.  Finally, Mark created one of the 
fi rst tax citation manuals to guide tax students and professionals in proper citation to tax authorities.

Mark’s sense of humor, vast recommendations of literature and music, and his friendship will be missed by all of those who 
had the privilege of knowing him. To honor Professor Solomon’s teaching excellence, MST alumni created the Mark Solomon 
Endowed Scholarship in 2012.

Daniel S. Hoops, 2013

TRIBUTE TO PROFESSOR MARK SOLOMON
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