
M I C H I G A N

TA X  L AW Y E R
TAXATION SECTION

CONTENTS

NON PROFIT
U.S. POSTAGE

PAID
LANSING, MI

PERMIT NO. 191

MICHIGAN TAX LAWYER
Published by the
TAXATION SECTION
State Bar of Michigan

Send address changes to: 
Michigan Tax Lawyer
Membership Records
Taxation Section
State Bar of Michigan
306 Townsend Street
Lansing, MI 48933

Jess A. Bahs
Chairperson

Ronald T. Charlebois
Vice Chairperson

Gina M. Torielli
Treasurer

Warren J. Widmayer
Secretary

Lynn A. Gandhi
Editor

Paul V. McCord
Assistant Editor

VOLUME XXXV
ISSUE 2

SUMMER 2009

Tax Section Matters

Letter from Jess A. Bahs, Chairperson .................................................................................. 1

Section Committee Reports

Business Entities Committee ................................................................................................ 3
Employee Benefi ts Committee ............................................................................................. 3
Estates & Trusts Committee ................................................................................................. 5
State and Local Tax Committee ............................................................................................ 5

Columns

International Tax of Mystery:Th e Nexus of Withholding Rules for Foreign Persons and 
Estate Planning .................................................................................................................... 7
 Timothy E. Harden, Esq.
Be Afraid; Be Very Afraid! .................................................................................................... 9
 John B. Payne, Esq.

Feature Articles

Fifty Years of Practice Reversed By New Rules on Post-Death Events .................................. 12
  William E. Sigler, Esq.
Promotion of Alternative Energy Technologies Th rough Michigan Tax Credits 
and Incentives .................................................................................................................... 20
 Marla S. Carew, Esq.

Student Tax Notes

Th e Stimulus Package: Some Tax Changes in the American Recovery and 
Reinvestment Act of 2009 .................................................................................................. 24

Amanda York Ellis, Catherine McCollum, Drew Genzler, Scott Davies, Szu-Lung 
Chang, Olivia Michalski, Shahid Latif, Nick Wroblewski, and David L. Bindrup, Th omas 
M. Cooley School of Law

SBM
State Bar of Michiagan



Th e Michigan Tax Lawyer is a publication of the Taxation Section of the State Bar of Michigan that is designed to be a practical and 
useful resource for the tax practitioner. The Michigan Tax Lawyer is published three times each year —September (Fall), January 
(Winter), and May (Summer). Features include the Section’s Committee Reports, news of Section events, feature articles, and Student 
Tax Notes.

Input from members of the Taxation Section is most welcome. Our publication is aimed toward involving you in Section activities 
and assisting you in your practice. Th e Taxation Section web address is www.michigantax.org. If you have suggestions or an article you 
wish to have considered for publication, please contact Lynn A. Gandhi, lgandhi@honigman.com; 660 Woodward Avenue, Detroit, 
MI 48226-3506.

 LYNN A. GANDHI                   PAUL V. McCORD
  

Publications Committee

Editor Assistant Editor

LYNN A. GANDHI and PAUL V. McCORD

State Bar of Michigan Taxation Section Council

Subscription Information
Any member of the State Bar of Michigan may become a member of the Section and receive the Michigan Tax Lawyer by sending 
a membership request and annual dues of $30 to the Taxation Section, State Bar of Michigan, 306 Townsend Street, Lansing, MI 
48933. In addition, any person who is not eligible to become a member of the State Bar of Michigan, and any institution, may 
obtain an annual subscription to the Michigan Tax Lawyer by sending a request and a $33 annual fee to the Taxation Section at 
the aforementioned address.

Change of Address
Individual subscribers should send notifi cation in writing to: Michigan Tax Lawyer, Membership Records, Taxation Section, State 
Bar of Michigan, 306 Townsend Street, Lansing, MI 48933.

Citation Form
Th e Michigan Tax Lawyer may be cited as follows: (Vol.) (Issue) MI Tax L. (Page) (Yr.)

Disclaimer
Th e opinions expresed herein are those of the authors exclusively and do not necessarily refl ect those of the Publication Committee, 
the Taxation Section Council, or the Taxation Section. It is the responsibility of the individual lawyer to determine if advice or 
comments in an article are appropriate or relevant in a given situation. Th e Publication Committee, the Taxation Section Council, 
and the Taxation Section disclaim all liability resulting from statements and opinions contained in the Michigan Tax Lawyer.

JESS A. BAHS
Chairperson

 

Joan R. Dindoff er
John M. O’Hara
Marjorie B. Gell

Program Facilitator
Deborah L. Michaelian

RONALD T. CHARLEBOIS
Vice Chairperson

WARREN J. WIDMAYER
Secretary

JAY A. KENNEDY
Ex-Offi  cio

Frederick H. Hoops II
David B. Walters

Wayne D. Roberts

Probate Section Liaison
Lorraine New

GINA M. TORIELLI
Treasurer

Michael W. Domanski
Lynn A. Gandhi 
Paul V. McCord

Warren J. Widmayer

I.R.S. Managing Counsel
Eric R. Skinner



 
 
 
 
 
 
             

PAST COUNCIL CHAIRS 

 
JOSEPH A. BONVENTRE 

ALLAN J. CLAYPOOL 
STEPHEN H. CLINK 

JOHN J. COLLINS, JR. 
ROGER COOK 

EDWARD M. DERON 
CLIFFORD H. DOMKE 

 

J. BRUCE DONALDSON  
OSCAR H. FELDMAN 

STEPHEN M. FELDMAN 
EUGENE A. GARGARO, JR. 

ERNEST GETZ 
GEORGE W. GREGORY 
JOSEPH D. HARTWIG 

 

STEPHEN I. JURMU  
CAROL J. KARR 

LOUIS W. KASISCHKE 
JOHN L. KING 

CHARLES M. LAX 
DONALD M. LANSKY 
JEFFREY A. LEVINE 

ARNOLD W. LUNGERSHAUSEN 
 

JERRY D. LUPTAK 
JOHN W. McNEIL 

JACK E. MITCHELL 
DENNIS M. MITZEL 

J. LEE MURPHY 
LAWRENCE J. MURPHY 

ERIC M. NEMETH 
REGINALD J. NIZOL  

 

JAMES H. NOVIS 
ROBERT B. PIERCE 

B. COURTNEY RANKIN 
JOHN J. RAYMOND, SR. 

DAVID M. ROSENBERGER 
ANDREW M. SAVEL 

BENJAMIN O. SCHWENDENER, JR. 
JOHN N. SEAMAN  

 

AARON H. SHERBIN 
PETER S. SHELDON 
SHERILL SIEBERT 

WILLIAM J. SIKKENGA 
I. JOHN SNIDER II 
ROBERT R. STEAD 

LAWRENCE R. VANTIL 
ERIC T. WEISS 

      

 

TAXATION SECTION 

S T A T E  B A R  O F  M I C H I G A N  
p (517) 346-6300
p (800) 968-1442 
f  (517) 482-6248 

306 Townsend Street 
Michael Franck Building 
Lansing, MI 48933-2012 

www.michbar.org 

 OFFICERS 
 CHAIR 
  Jess A. Bahs 
  Howard & Howard Attorneys PC 
  450 W. Fourth St. 
  Royal Oak, MI  483067 
 
 VICE CHAIR 
  Ronald T. Charlebois, Troy 
 
 SECRETARY 
  Warren J. Widmayer, Ann Arbor 
 
 TREASURER 
  Gina M. Torielli, Auburn Hills 
 
COUNCIL MEMBERS 
  Michael W. Domanski, Detroit 
  Lynnteri Arsht Gandhi, Detroit 
  Marjorie B. Gell, Grand Rapids 
  Frederick H. Hoops, III, Grand Rapids 
  Paul V. McCord, Southfield 
  John M. O’Hara, Farmington Hills 
  Wayne D. Roberts, Grand Rapids 
  Jack L. Van Coevering, Grand Rapids 
  David B. Walters, Troy 
 
EX OFFICIO 
  Jay A. Kennedy, Southfield 
 
COMMITTEE CHAIRS 
  Marko Belej, Southfield 
  Marla S. Carew, Novi 
  George V. Cassar, Jr., Southfield 
  James F. Mauro, Lansing 
  Lisa B. Zimmer, Southfield 
 
ADMINISTRATOR 
  Deborah L. Michaelian, Novi 
   
COMMISSIONER LIAISON 
  Lambro Niforos, Detroit 
 

June 3, 2009 

The fiscal year for the Taxation Section is quickly flying by.  The section 
recently conducted its annual tax conference on April 29th at St. John’s Inn.  
Based on the feedback and evaluations from attorneys that attended the 
event, the conference was a big success.  Many speakers provided 
important updates regarding new matters.  The afternoon breakout sessions 
provided considerable depth in particular topics.  Many thanks to Marjorie 
Gell for her work as the chair and organizer of the annual tax conference.  
She did a great job.  Also, many thanks to our section administrator, Deb 
Michaelian, who works from year to year on facility planning for the 
conference, as well as making sure the section runs smoothly.  If you are 
interested in the written materials provided at the conference (for a 
nominal fee), please e-mail Deb Michaelian at 
dlmichaelian@varnumlaw.com.   

The Taxation Section’s annual dinner is scheduled to be held at 5:00 p.m. 
on Thursday, September 17, 2009 at the Hyatt in Dearborn.   It will be held 
in conjunction with the State Bar annual event in Dearborn this year.   This 
may add some convenience for those attorneys who are involved in more 
than one section of the State Bar. Please notify Deb at 
dlmichaelian@varnumlaw.com if you plan to attend.  Dinner will be 
served and there will be an interesting speaker immediately following the 
dinner.  Many of the former chairs of the Taxation Section (a formidable 
crew) commonly attend this event.  It is a great evening to share ideas and 
collaborate with qualified colleagues. 

The Taxation Section is becoming increasingly concerned about the 
growing backlog of cases in the Michigan Tax Tribunal.  It is taking a 
number of years for certain cases to be resolved.  Such delays cause 
attorneys to be reluctant to handle cases on a contingent fee basis.  This 
hurts the ability of our attorneys to adequately represent the interests of 
Michigan taxpayers.  The Taxation Section is in the process of considering 
what legislation should be pursued in order to address issues with the 
tribunal.   
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We are not aware of any further changes being contemplated for the State Real Estate 
Transfer Tax Act at this time.  In light of the changes that could be pursued by the State 
of Michigan during a financial crisis, no news is good news. 

Please remember that the Taxation Section has the following committees that meet 
regularly to discuss issues and continuing education matters: Business Entities; Employee 
Benefits; Estates and Trusts; Practice and Procedure; State and Local; International Tax 
Section.   If you are interested in receiving E-mails about particular committee activities, 
please send an E-mail to Deb at dlmichaelian@varnumlaw.com.    

For more information regarding upcoming events, please see our calendar posted on the 
Taxation Section website at www.michbar.org/tax/. 

Very truly yours, 

 
Jess A. Bahs 
Chairperson, Taxation Section 
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REPORT OF THE BUSINESS 
ENTITIES COMMITTEE
Marko J. Belej, Chairperson
Jaff e, Raitt, Heuer & Weiss, P.C.
27777 Franklin Road, Suite 2500
Southfi eld, MI 48034
(248) 727-1384 (t)
(248) 351-3082 (f )
mbelej@jaff elaw.com

RECENT ACTIVITIES
Th e Business Entity Committee invited Mark Sutton from Plante 
& Moran to speak at its break-out session during the annual 
conference of the Tax Section of the State Bar of Michigan. His 
thoughtful presentation covered tax issues that are commonly 
overlooked in operating agreements of limited liability compa-
nies. Please let me know if you were unable to attend and are 
interested in receiving an outline of Mark’s presentation. Also, 
please let me know if there are particular topics that you would 
like to see covered in future presentations.

Since my last report, the American Recovery and Reinvestment 
Act of 2009 was enacted into law. Th ree of the tax changes con-
tained in the Act should be of particular interest to business en-
tity tax planning. First, the Act generally provides that a taxpayer 
that reacquires its debt at a discount in 2009 or 2010 can elect 
to not recognize the resulting cancellation of debt (COD) in-
come in such year, but instead recognize it ratably in each of the 
fi ve tax years from 2014 to 2018. Th is is particularly useful for 
members of an LLC who may be unable to use the insolvency or 
bankruptcy exclusions for COD income (because such exclusions 
apply at the member level, not the LLC level). 
 
Second, the Act shortens the 10-year recognition period for built-
in gains of an S corporation to 7 years, but only for sales that 
occur in 2009 or 2010. Th is may produce some anomalous re-
sults. For example, consider a C corporation that elected S status 
at the start of 2002. At the end of 2008, it will have been an S 
corporation for seven years, so that it can sell its assets in 2009 or 
2010 without being subject to the built-in gains tax. However, if 
the corporation waits until 2011 to sell its assets, it will again be 
subject to the built-in gains tax (because it will have been an S 
corporation for only nine years, and the Act’s seven-year rule does 
not apply to sales that occur in 2011).

Th ird, the Act increases the exclusion for gain from the sale or ex-
change of qualifi ed small business stock under Section 1202 of the 
Internal Revenue Code of 1986, as amended, to 75 percent (from 50 
percent), if the stock was acquired between February 17, 2009 and 
January 1, 2011.

REPORT OF THE EMPLOYEE 
BENEFITS COMMITTEE
Lisa B. Zimmer, Chairperson
Warner Norcross & Judd LLP
2000 Town Center, Suite 2700
Southfi eld, Michigan 48075
Offi  ce:  (248) 784-5191
Fax:  (248) 603-9791
zimmerlb@wnj.com

RECENT ACTIVITIES
At the Committee meeting on March 23, 2009, at the Sheraton 
Novi, Sue O. Conway and Norbert F. Kugele, both partners in 
the Grand Rapids offi  ce of Warner Norcross & Judd LLP, lead a 
discussion on welfare plan changes under the Children’s Health 
Insurance Plan Reauthorization Act (CHIPRA) and the Ameri-
can Recovery and Reinvestment Act (ARRA), including the new 
COBRA premium assistance subsidy for the unemployed and 
some new HIPAA privacy changes. 

At the Annual Tax Conference on April 29, 2009, the Committee 
held a breakout session.  Th ere were two speakers at the breakout 
session:  Andrew Stumpff  of Stevenson Keppelman Associates in 
Ann Arbor, Michigan and Martha Hutzelman of the Law Of-
fi ces of Martha Hutzelman in New Albany, Ohio.  Mr. Stumpff  
discussed recent cases in employment discrimination that impact 
employee benefi t plans.  Ms. Hutzelman spoke on recent cases in-
volving plan claims and also provided an overview of recent statu-
tory and regulatory developments in health and cafeteria plans.

UPCOMING EVENTS
To be determined.

REPORT OF THE ESTATES & 
TRUSTS COMMITTEE
George V. Cassar, Jr., Chairperson
Maddin, Hauser, Wartell, Roth & Heller, P.C.
28400 Northwestern Hwy., Th ird Floor
Southfi eld, MI 48034
(248) 827-1894 (t)
(248) 359-6144 (f )
gvc@maddinhauser.com

RECENT ACTIVITIES
Th e Estates and Trusts Committee hosted Professor Jeff rey Pen-
nell at the Annual Conference of the Tax Section of the State Bar 

Section Committee Reports
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of Michigan. His lively and energetic presentations were enjoyed 
by all of the attendees in both the general and break-out sessions.  
Many have asked if we would have him back again.  

REPORT OF THE STATE AND 
LOCAL TAX COMMITTEE
Marla Carew, Chairperson
Varnum
39500 High Pointe Boulevard, Suite 350
Novi, Michigan 48375
248/567-7428
mscarew@varnumlaw.com

RECENT ACTIVITIES
Th is quarter has seen numerous State Tax Commission and Michi-
gan Department of Treasury actions and releases of authority, and 
a notable taxpayer use tax victory in the case of General Motors 
Corporation v Michigan Department of Treasury, Court of Claims 
Docket No: 07-151-MT, in which Judge Rosemarie E. Aquilina of 
the Court of Claims granted General Motors’ motion for summary 
disposition, ordering a refund of use tax paid and holding 2007 PA 
103 unconstitutional as prohibited retroactive legislation. 

January

Treasury released the following in an e-mail blast:
Final Michigan Business Tax (MBT) forms and in-
structions are now available on Treasury’s MBT web-
site (www.michigan.gov/mbt). Businesses registered for 
MBT and/or the Single Business Tax should receive 
forms and instructions in the mail by the middle of 
February. Insurance companies will receive their books 
in early February.

A complete list of software companies intending to sup-
port MBT e-fi le is available at www.MIfastfi le.org. As the 
software is approved for MBT e-fi le, an “ACCEPTED” 
notation is added to the list.

Th e deadline for fi ling an insurance company return is 
March 1, 2009. For all other taxpayers, including fi scal-
year fi lers with a fi scal year ending in 2008, the fi ling 
deadline has been extended to April 30, 2009, for this 
fi rst year of fi ling MBT returns.

Several resources are available on the MBT website, in 
addition to fi nal MBT forms and instructions. Informa-
tional webcasts, explaining each form in detail, are avail-
able for viewing, and more than 300 frequently asked 
questions have been answered and posted by category.

February 

MBT e-f ile information became available on Trea-
sury’s MBT website and at http://www.michigan.gov/tax-
es/0,1607,7-238-44070-155635--,00.html.
 
Th e Michigan Chamber released details regarding proposed rev-
enue enhancements to close the State’s 2010 budget gap.
 
Th e STC released an end-of-year legislative summary for assessors 
and equalization directors. Th e January 1, 2007 eff ective date of 
HB 6122/PA 473 of 2008 was noted—certainly an eff ective date 
that will generate much future discussion.
 
Resources are available at www.michigan.gov/propertytaxestimator 
and  http://www.michigan.gov/treasury/0,1607,7-121-1751---,00.
html

Or go to www.michigan.gov/treasury and select Local Govern-
ment Services 

http://www.michigan.gov/taxes/0,1607,7-238-43535---,00.html
Or go to www.michigan.gov/taxes and select Property Taxes
 for property tax estimation and to unravel the eff ect of US CPI 
on Michigan CPL (or, why is taxable value increasing when the 
economy is in the dumps?)

March

On March 18, 2009, the STC released a memorandum regard-
ing changes of personal property classifi cations from industrial to 
commercial containing a cryptic reference to an Oakland County 
Circuit Court case believed to be Naftaly v Hino Motors Mfg USA.

April

Treasury released RAB 2009-2, regarding Tobacco Products Tax 
and Secondary Wholesaler Licensure. Th e STC released Bulletins 
3 and 4 of 2009 regarding Millage Rollbacks and Changes to 
the Manual on Right-of-Way Easements, and a memorandum 
on classifi cation of wind energy property. Th e STC also released 
information regarding Treasurer Kleine’s request that the STC re-
view real property classifi ed as industrial real, and the direction to 
assessors to submit lists of such property to the STC by June.

April 29, 2009 marked the Tax Section’s 22nd Annual Tax Con-
ference, with great SALT-related speakers such as Richard Pomp 
of the University of Connecticut Law School and Eric Coffi  ll of 
Morrison Foerster, Sacramento.

May

On May 4, 2009, RAB 2009-4 was released, establishing new 
interest rates and superseding RAB 2008-5.
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INTERNATIONAL TAX OF MYSTERY:
THE NEXUS OF WITHHOLDING RULES 
FOR FOREIGN PERSONS AND ESTATE PLANNING

By Timothy E. Harden, Esq.

It is a fairly safe assumption that most estate planners 
are not experts on the international tax rules. In fact, 
the thought that international tax rules might apply to 
an estate plan or estate administration probably would 
leave most estate planners with an uncomfortable feeling 
ranging from a vague sense of unease to borderline panic. 
Th e standard reaction would likely be to attempt to avoid 
the situation; however, this is not always possible. For in-
stance, in a common situation, the estate planner’s trustee 
client may need to make a distribution to a benefi ciary 
located abroad. Th is may be a child who relocated over-
seas or a charity located in another country. Whatever the 
details of the situation, though, it is clear that the trustee 
has to do something. Th is article discusses what to do.

Withholding Rules for Payments to Foreign 
Persons
Th e question that the trustee, for example, must answer 
in this type of situation is whether he must withhold any 
money from the payment to the payee, because foreign 
persons are subject to tax on their U.S. source income. Th e 
rules applying to this situation can be found in Treasury 
Regulation 26 CFR 1.1441-1 and following regulations 
and in IRS Publication 515. Th e rules are fairly lengthy, 
but this is mainly because of the broad spectrum of poten-
tial foreign payee entities and the resulting need for rules 
to apply to each. Th e purpose of this article is to provide 
an overview of the main issues that need to be considered 
for the application of the rules and to provide a roadmap 
for the analysis of a situation. A detailed examination of 
the rules applying to every possible foreign payee entity 
would be counter-productive for these purposes. All of the 
information contained below can be found in the above 
cited treasury regulation and IRS publication.

Th erefore, the following issues need to be considered. 
First, just because a payee is not located in the United 
States does not necessarily mean that the payee is a “for-
eign person” for the purposes of withholding. So the 
threshold consideration is whether the payee is a “U.S. 
person” or a “foreign person.” If the payee is a foreign 
person, then the trustee will need to withhold from the 
payment to the payee. Th is leads to questions about the 
amount of the withholding, the reporting requirements 

with regard to the withholding, and any potential liabil-
ity related to the withholding.

Terminology
First, some basic terminology that the IRS uses in this 
arena needs to be defi ned to provide the language for 
the analysis of the rules. Th e term “NRA Withholding” 
refers to the regime that requires money to be withheld 
from payments to foreign persons. According to the IRS, 
you are a “withholding agent” if you are a U.S. or for-
eign person who has control of or pays any money that 
is subject to withholding to a foreign person. So in the 
above example, the trustee paying to a benefi ciary would 
be a withholding agent if that benefi ciary were a foreign 
person. Th e defi nition of a “foreign person” is important, 
because only payments to foreign persons are subject to 
NRA withholding. A foreign person includes nonresi-
dent alien individuals, foreign corporations, foreign part-
nerships, foreign trusts, foreign estates, and also foreign 
branches of U.S. fi nancial institutions. In addition, there 
are specifi c guidelines for determining whether an entity 
is U.S. or foreign, as is shown in the next section.

U.S. Person or Foreign Person
NRA withholding only applies if the person is a foreign 
person, and, alternatively, it does not apply if the pay-
ment is to a U.S. person. Th e following are, in brief, the 
rules for the above categories of foreign persons. A non-
resident alien is someone who is not a U.S. citizen or a 
resident alien. Nonresident aliens married to U.S. citizens 
or resident aliens are a special case, in that payments to 
them are still subject to NRA withholding, but with an 
exception for wages paid to them. Residents of U.S. pos-
sessions are treated as nonresident aliens for these rules, 
provided they are not U.S. citizens.

A foreign corporation is one that was not organized un-
der the laws of the United States, any of its states, or the 
District of Columbia. Th e rule for foreign partnerships 
is the same, although in practice there will be less of a 
bright line because of the often more informal nature of 
partnerships. A foreign private foundation is one that was 
created or organized under the laws of a foreign country, 
although the NRA withholding rate for such a founda-
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tion is only 4 percent, which is lower than the standard rate de-
scribed below.
 
Organizations that were formed under foreign law but are quali-
fi ed as exempt from income tax under IRC section 501(a) present 
a special case. Generally, NRA withholding does not apply to 
them unless the IRS has determined that they are foreign private 
foundations. However, any payments made to them must still 
be reported in the manner described below, even if there is no 
money withheld from the payment. 

Finally, payments made to a U.S. branch of a foreign person gen-
erally are considered payments to a foreign person. Th e exception 
to this rule is for payments to U.S. branches of foreign banks 
and insurance companies, provided that they are subject to U.S. 
regulatory supervision, the prospective payor agrees to treat them 
as U.S. persons, and this agreement is recorded on a withholding 
certifi cate, Form W-8IMY.

Th ese are the general rules for whether a payee is a U.S. or for-
eign person, but the question of what information the payor is 
allowed to rely on in making its determination remains. As men-
tioned above, a payment is not subject to NRA withholding if it 
is to a U.S. person. Th e fi rst form that a payor can rely on is Form 
W-9. Th is form can only be used by a U.S. person and contains 
the payee’s taxpayer identifi cation number. Additionally, if there 
is more than one owner of a person, such as a partnership, the 
payment is not subject to NRA withholding if any one of the 
owners provides a W-9.

Th e other possible piece of documentation is Form W-8. Th is 
would be provided by a foreign person, who would therefore be 
subject to NRA withholding. However, the W-8 would show the 
payor that the foreign person is the benefi cial owner of income 
and is entitled to a reduced rate of NRA withholding.

Mechanics of Withholding
Once the payor determines that its payment is going to a foreign 
person, it must determine how much to withhold, when to with-
hold, and how to report the withholding. Most of the time the 
amount of the withholding is going to be 30 percent of the gross 
amount subject to withholding. One exception, as discussed 
above, is for withholding from payments to foreign private foun-

dations, the rate for which is 4 percent. Another major exception 
is if the foreign person is claiming treating tax treaty benefi ts. To 
do that, the foreign person must provide a Form W-8BEN claim-
ing the reduced rate of withholding. Th e payee must also provide 
a U.S. taxpayer identifi cation number and certify that: (1) it is a 
resident of a treaty country; (2) it is the benefi cial owner of the 
income; (3) if an entity it derives the income within the mean-
ing of section 894 of the Internal Revenue Code (it is not fi scally 
transparent); and (4) it meets any limitation on benefi ts provi-
sion, if any, contained in the treaty. Th ere are two exceptions to 
the requirement of providing a United States taxpayer identifi ca-
tion number. Th ese are that providing the number is not required 
if the income is from marketable securities or if the income is an 
unexpected payment to an individual.

Th e question of timing is usually simple: the amount must be 
withheld at the time the payor makes a payment subject to with-
holding. However, there are some twists. One is that a payment 
for the benefi t of a foreign person is considered made to that per-
son. So if a payor makes a payment to a foreign person’s creditor, 
the payment is considered made to the foreign person. A United 
States partnership is generally required to withhold when distri-
butions of amounts subject to withholding are made. However, if 
a foreign person has a distributive share of income that the part-
nership does not actually distribute, then the partnership must 
withhold on that distributive share at the earlier of the due date 
for the Schedule K-1 or the date it is actually provided. Finally, 
a United States trust operates under similar rules, in that it must 
withhold on the amount includible in the gross income of a for-
eign benefi ciary to the extent the trust’s distributable net income 
consists of an amount subject to withholding. 

After making the payment to the foreign person, the payor is 
required to report the payment. Th e payor does this by reporting 
it on Form 1042-S and fi ling a tax return on Form 1042. 

Liability
Th e fi nal major question for a potential payor to a foreign person 
is the extent of the liability to which the payor could be sub-
ject for failing to follow the withholding rules. As with many 
liabilities related to making distributions, a withholding agent is 
personally liable for any tax required to be withheld. Further, this 
liability is independent of the liability of the foreign person who 

International Tax of Mystery

Are You an Author?

Th e Michigan Tax Lawyer is solicitating articles for the Fall 2009 and Winter 2010 editions. If you 
have suggestions or an article you wish to have considered for publication, please contact Lynn A. 
Gandhi, lgandhi@honigman.com; 660 Woodward Avenue, Detroit, MI 48226-3506.
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receives the payment. Th is presents a fairly high risk of exposure 
for a payor, because only one of the parties will be located in the 
United States, and it will not be the payee.

Conclusion

Th is article shows that while the withholding rules for payments 
to foreign persons can get somewhat complicated when applied to 
particular fact situations, the basic outline of how to follow them 
is not that diffi  cult. First, the potential payor has to determine 
whether the payment it is required to make will be to a foreign or 
United States person. Th is will be based solely on the documen-
tation provided to the payor by the payee. If the payment is to a 

United States person, then the analysis stops and no withholding 
is required. If the payment is to a foreign person, then the payor 
must determine the rate of the withholding, which with some ex-
ceptions will most of the time be 30 percent of the gross amount 
of the payment. Finally, the payor has to both report the payment 
and fi le a tax return refl ecting the payment. Backing all this up is 
the threat of personal liability of the payor for the tax. Th us, in 
the end, it really is not a mystery at all.

About the Author

Timothy E. Harden is a member of Giarmarco, Mullins & Horton, 
PC in Troy. He can be reached at tharden@gmhlaw.com
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Practitioner V
iew

point

As of February 8, 2006, Congress made startling and 
drastic changes to Medicaid. Eligibility for the program 
is radically curtailed under the Defi cit Reduction Act of 
2005 due to punitive new rules for transfers for less than 
full and fair consideration. In implementing these harsh 
changes, Michigan Department of Human Services has 
adopted draconian, even diabolical, rules that aff ect estate 
and fi nancial planning for anyone of retirement age. Th ey 
are found in the Program Eligibility Manual, on DHS’s 
website: www.michigan.gov/dhs. Any attorney, CPA, fi -
nancial planner, or tax advisor must be aware of the dan-
ger to anyone over 65 who provides funding for college 
for a child or grandchild, gives money for the down pay-
ment for a home, makes a substantial donation to a char-
ity, or gives more than a pittance to a candidate or cause. 
Every transfer of money or property is subject to review 
by the Department of Human Services if the transferor 
needs Medicaid within fi ve years.

Gifts

Th e legislation changes the treatment of gifts made by 
persons who apply for Medicaid. Any gift made on or 
after the date of enactment of this law will be subject to 
a fi ve-year look-back. 42 USCA § 1396p(c)(1)(A). Fur-
thermore, a gift results in a Medicaid penalty that begins 
when the person who made the gift is otherwise eligible 
for Medicaid. 42 USCA § 1396p(c)(1)(D)(ii).

Th is is a drastic and restrictive limitation on the ability 
of elder citizens to dispose of their property. To see how 
this works, let’s assume that Rosco, a widower, is in good 
health when he gives his grandson $25,000 for college. 
After the gift, he still has $75,000 in savings. Two years 
after he made this gift, he suff ers a stroke and enters a 
nursing home. His cost of care as a private-pay patient is 
$6,500 per month and his income is $1,200, so he has 
to withdraw $5,300 per month to pay for his care. Th ree 
years and three months after the gift, he runs out of mon-
ey. Under the new rules, he cannot get assistance with his 
nursing home bill for a number of months computed by 
dividing the $25,000 gift by a number that represents 
the average cost of private-pay care in a nursing home. 
In 2009, DHS calculates the penalty using $6,362 as the 
average cost of private-pay nursing, so he is ineligible for 
3.93 months, or three months and 27 days.

Th is penalty provision applies without regard to the rea-
son for a gift. Donations to one’s church, one’s alma mater, 
or one’s younger, opposite-sex caregiver are all penalized. 
It would be the same whether Rosco gave his daughter 
money because she wheedled it out of him or because she 
needed help paying for a liver transplant. 

Under this new rule, the penalty for a gift cannot start 
until the applicant has made an application for Medicaid 
and been determined to be eligible, based on the appli-
cant’s assets. Th en, unless there is another period of ineli-
gibility running, the penalty is applied. What is Rosco to 
do if he is penalized after he has run out of money? More 
to the point, what is Rosco’s nursing home to do when 
Rosco cannot pay? Th e nursing home can discharge him 
for not paying his bill, but only if they can fi nd another 
appropriate placement. How likely is that, if he is broke 
and Medicaid will not pay the bill?

Many people put their children’s names on the homes, 
bank accounts, stock portfolios, annuities, and other in-
vestments to avoid probate on their death. Th ese changes 
may cause problems in the Medicaid application process. 
Th e inability to qualify for Medicaid for nursing care 
could subject donees to clawback by the nursing home 
under such theories as fraudulent transfer and unjust 
enrichment. Even without gratuitous transfers, family 
members are often sued by nursing homes under fi lial 
responsibility law or because the family member signed 
the contract as “guarantor” or “responsible party.” Any es-
tate plan where the net worth is less than $2 million must 
consider the potential need for Medicaid, and the client 
must be warned that any gift could come back to haunt 
the donor and the donee up to fi ve years later.

No Safe Harbor, Minimum Gift, and 
No Maximum Penalty

All gifts are required to be lumped together to establish a 
penalty period, even if the gifts consist of small amounts 
in successive months. 42 USCA § 1396p(c)(1)(E)(i). Th e 
state does not round down or disregard fractional months. 
Furthermore, there is no maximum penalty. If Rosco gave 
away $500,000, the penalty would be 80 months. A $500 
gift could make him ineligible for 24 days. Th e Program 
Eligibility Manual makes the point brutally clear. It says, 
“Th ere is no minimum amount of resource transfer be-

BE AFRAID; BE VERY AFRAID!
By John B. Payne, Esq.
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fore incurring a penalty; determine a penalty on any amount of 
resources that are transferred and meet the defi nition of a divest-
ment even if the penalty is for one day. Divestment is a type of 
transfer, NOT an amount of transfer.” Program Eligibility Man-
ual (PEM) Item 405(9) (January 1, 2009).

No Partial Cure

Th e penalty can only be cured if all of the divested property is 
returned to the applicant. Th e policy manual states as follows:

Cancel a divestment penalty if either of the following 
occurs before the penalty is in eff ect:

All the transferred resources are returned and re-• 
tained by the individual.
Fair market value is paid for the resources.• 

Recalculate the penalty period if either of the following 
occurs while the penalty is in eff ect:

All the transferred resources are returned.• 
Full compensation is paid for the resources.• 

Once a divestment penalty is in eff ect, return of, or payment for, 
resources cannot eliminate any portion of the penalty period al-
ready past. However, you must recalculate the penalty period. 
Th e divestment penalty ends on the later of the following:

Th e end date of the new penalty period.• 
Th e date the client notifi ed you that the resources • 
were returned or paid for. PEM Item 405(11)-(12).

Th e extreme unfairness of these rules is easy to see. What hap-
pens if Rosco gave a block of stock to his nephew and the stock 
tanked? Only if the nephew can return the same shares of stock 
to Rosco, or can pay the full value of the shares as of the date of the 
gift can the divestment be cured. Gifts to several people can only 
be cured if all of the gifts are returned. Making matters worse, 
these oppressive new rules apply to gifts made before the policy 
was created!

Th e rules have the potential to create other impossible situa-
tions. Assume that Hazel gave $150,000 out of countable assets 
of $350,000 to her children shortly before her husband, Chester, 
entered long-term care. She applied for Medicaid and was denied. 
She must hope that Chester will expire soon because the penalty 
will not start until the countable assets are below $109,560. Be-
cause the penalty is based on a greater amount than remains to 
her, Chester will not receive long-term care Medicaid until sev-
eral months after Hazel is totally broke.

Michigan Department of Human Services also puts a particu-
larly punitive spin on how the penalty period is calculated. Th e 
policy reads:

Apply the total penalty months and days. Apply a pen-
alty even if the total amount of the penalty is for only a 
partial month.

Th e penalty is applied to the months (or days) an in-
dividual is eligible for Medicaid and actually in LTC, 
Home Health, Home Help, or the MI Choice Waiver.1 
Th e divestment penalty period cannot be applied to a 
period when the individual is not eligible for Medicaid 
for any reason (e.g., the case closes for ANY reason) or is 
eligible for Medicaid but is NOT in LTC, Home Help, 
Home Health, or the MI Choice Waiver. Restart the 
penalty when the individual is again eligible for Medic-
aid and in LTC, Home Help, Home Health, MI Choice 
Waiver.

A group 2 deductible eligible individual is not eligible 
for Medicaid until the deductible is met. Apply the pen-
alty only to the days of the month after the deductible is 
met. PEM Item 405(10) (January 1, 2009).

To comply with the “otherwise eligible” condition required to 
trigger the running of the divestment penalty where gifts have 
been made, elder law attorneys have been prescribing short-term 
annuities or promissory notes that comply with the DRA to create 
eligibility and pay for care during the resultant penalty. It sounds 
as if the deductible in the new policy is the patient pay amount. 
If that is the case, and Maude has $1,500 in Social Security and 
$4,500 from a short-term immediate annuity or DRA-compliant 
promissory note to cover a $6,200 per month nursing home bill, 
the patient pay amount would be $5,940. Only the last day or 
two of each month will count against the penalty!

If that is the case, there may be no remedy where gifts have taken 
place. Th ere will be many nursing home residents who innocently 
made gifts—or were manipulated into doing so—who will never 
be able to get past the Medicaid penalty.

Th is start-stop approach to divestment penalties is not only un-
reasonably punitive, it is contrary to instructions from the federal 
Center for Medicare and Medicaid Services (CMS). In a memo-
randum, the Center for Medicaid and State Operations instructs, 
“Once the penalty period is imposed, it will not be tolled (i.e., 
will not be interrupted or temporarily suspended), but will con-
tinue to run even if the individual subsequently stops receiving 
institutional level care.” New Medicaid Transfer of Asset Rules Un-
der the Defi cit Reduction Act of 2005, Sections 6011 & 6016, at 
3 (July 26, 2006); http://www.cms.hhs.gov/smdl/downloads/
TOAEnclosure.pdf.

No Undue Hardship

Congress requires the states to create reasonable undue hardship 
waivers for divestment penalties. Here is the undue hardship pol-
icy adopted by Michigan DHS:

Waive the penalty if it creates undue hardship. Assume 
there is no undue hardship unless you have evidence to 
the contrary.



11

Be Afraid; Be Very Afraid!

Undue hardship exists when the client’s physician (M.D. 
or D.O.) says:

Necessary medical care is not being provided, and• 
Th e client needs treatment for an emergency • 
condition.

A medical emergency exists when a delay in treatment 
may result in the person’s death or permanent impair-
ment of the person’s health.

A psychiatric emergency exists when immediate treat-
ment is required to prevent serious injury to the person 
or others. PEM Item 405(12).

DHS might have said, “Th ere is no such thing as undue hard-
ship.” If the person meets the test for medical emergency, a hospi-
tal would be obligated to treat the person. Th e test for psychiatric 
emergency is the same as that for judicial commitment. Neither 
test addresses the situation where the resident of a nursing home 
has no money and Medicaid is denied, based on a divestment.

Conclusion

As the discussion above explains, there will be dramatic changes 
in Medicaid for nursing home residents. Before purchasing an 
annuity or making a gift, anyone over 60 should be carefully ad-
vised regarding the possible Medicaid consequences in case the 
person or the person’s spouse ever needs care in a nursing home.

About the Author
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Endnotes

1 “Waiver” refers to the Home & Community-Based Ser-
vices waiver, or MI Choice Waiver Program. Th is waiver, 
or exception from limitation of long-term care services to 
nursing facilities, provides home- and community-based 
services for aged and disabled persons who, if they did not 
receive such services, would require care in a nursing home. 
Services under this waiver program must be less costly for 
MA than the cost of nursing home services for the total 
number of waiver clients, not per person. PEM Item 106(1) 
(July 1, 2008). Since it is providing long-term care services, 
waiver applicants are subject to the same penalties as those 
in nursing facilities.
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Introduction

Section 2053 of the Internal Revenue Code of 1986, as amended 
(the “Code”), provides that the value of a decedent’s taxable es-
tate is to be determined by deducting claims from the value of 
the gross estate.1 Th e Regulations under Code section 2053 are 
almost 50 years old.  New rules proposed by the Internal Revenue 
Service and Treasury Department would permit a deduction only 
for the amount paid by an estate with respect to a claim, instead 
of for the value of those claims as of the date of death.2 Simi-
lar rules would apply to deducting expenses, indebtedness, and 
taxes.  Th ey would require practitioners to fi le protective claims 
with almost every estate tax return.  

Background

Code section 2001 imposes a tax on the transfer of the taxable 
estate of every decedent, citizen, or resident of the United States.  
Code section 2031(a) defi nes the value of a decedent’s gross estate 
as the value at the time of the decedent’s death of all property, real 
or personal, tangible or intangible, wherever situated.  After de-
termining the decedent’s gross estate, Section 2051 then provides 
for the decedent’s taxable estate to be determined by deducting 
various items provided for in Code sections 2051 through 2058.  

Code section 2053(a) allows a deduction for funeral and adminis-
tration expenses, claims against the estate, and unpaid mortgages 
and other indebtedness relating to the value of property included 
in the decedent’s gross estate.  Th e purpose of these deductions is 
to exclude from estate taxation those portions of the gross estate 
that are expended in paying claims and expenses of the estate.  
Since these amounts are not being transferred to the decedent’s 
legatees, benefi ciaries, or heirs, the rationale is that they should 
not be subject to estate taxation under Code section 2001.  

Valuing claims, expenses, indebtedness, and taxes as of the date 
of the decedent’s death is not always easy.  What is the value of 
threatened or pending litigation against the decedent at the date 
of death?  Numerous cases have dealt with the deductibility of 
claims against the estate where the amount of the estate’s liability 
is uncertain as of the date of death.  Th e courts have tended to fall 
into one of two diff erent camps.

Th e fi rst line of cases follows the decision in Ithaca Trust v Com-
missioner.3  In this case, the Supreme Court held that the estate 

tax charitable deduction for a charitable remainder interest was 
to be determined as of the date of death.  Th e courts follow-
ing Ithaca Trust generally do not consider post-death events in 
valuing claims.  However, they have recognized exceptions.4 One 
example would be where a claim is not presented for payment.  
Another example would be for a claim that becomes unenforce-
able after the decedent’s death.  On the other hand, several courts 
have held that the amount actually paid on a claim following the 
decedent’s death is not even admissible into evidence in deter-
mining the date of death value of the claim.5  

Th e other line of cases follows Jacobs v Commissioner.6  Th e Court 
in Jacobs rejected the date of death valuation approach in deter-
mining the deductible amount of a claim against the estate.  Th e 
Court distinguished Ithaca Trust, stating that “…the claims which 
Congress intended to be deducted were actual claims, not theo-
retical ones.”  Other cases in the First, Second, Fifth, and Eighth 
Circuits have considered post-death events in valuing claims.7    

Th e proposed regulations essentially reject Ithaca Trust and adopt 
the reasoning in Jacobs.  Th e decision to adopt Jacobs is based on 
Code section 2053(a) which, unlike Code section 2031, does not 
contain a specifi c directive to value a deductible claim at its date-
of-death value.  Furthermore, the Internal Revenue Service and 
Treasury Department believe that the date-of-death valuation ap-
proach exemplifi ed by Ithaca Trust has required an ineffi  cient use 
of resources for taxpayers, the IRS, and the courts.  

Th e underlying rationale of the Internal Revenue Service and 
Treasury Department has been subject to controversy, because 
Code section 2053(a)(3) allows a deduction for claims against the 
estate.  In other words, the deduction is not limited to amounts 
paid by the estate.  Th e proposed regulations would appear to 
require claims by an estate to be included in the gross estate, but 
they would deny a deduction for claims against the estate until 
those claims are paid.  Claims that were formerly susceptible to 
an actuarial valuation would no longer be deductible until paid.  
Th ere are rules in the proposed regulations that mitigate some 
of these adverse results.  For example, there are provisions for 
deducting “estimated amounts,” but it remains to be seen how 
useful those provisions will be.  For example, in order to deduct 
the estimated amount of a claim against the estate, the proposed 
regulations require that the amount is “ascertainable with reason-
able certainty, and will be paid.”8  

FIFTY YEARS OF PRACTICE REVERSED BY NEW RULES ON 
POST-DEATH EVENTS

By William E. Sigler, Esq.
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Some of these concerns may yet be addressed before the proposed 
regulations are fi nalized.  In addition to the proposed regulations, 
the Priority Guidance Plan lists two additional projects under 
Code section 2053.  Th e fi rst relates to procedures for fi ling and 
perfecting protective refund claims for amounts deductible under 
Code section 2053.  Th e second relates to personal guarantees 
and the application of present value concepts in determining the 
deductible amount of the administration expenses and claims 
against the estate.  

Amount Actually Paid

Court Decree

Under the proposed regulations, deductions for claims, expenses, 
indebtedness, and taxes would be “limited to the total amount 
actually paid.”9 However, simply paying the claim, expense, in-
debtedness, or tax is not enough.  Th e proposed regulations refer 
to the court having appropriate jurisdiction over the administra-
tion of the estate, and say that if certain conditions are met, the 
executor may rely on the fi nal judicial decision of the court if 
the court actually reviews the expenditures for funeral expenses, 
administration expenses, claims against the estate, and/or unpaid 
mortgages and approves them as being allowable as estate expen-
ditures under local law.  Th e conditions which must be met in-
clude the following:

Th e expenditures are otherwise deductible under Code sec-• 
tion 2053 and the corresponding regulations;
Th e expenditures have been paid by the estate or meet the • 
requirements for estimated expenses (discussed below);
Th e court reviewed the facts relating to the expenditures; • 
and
Th e court’s decision is consistent with local law.• 10

Th e proposed regulations provide an example where a local court 
decree approving an allowance made to an executor in excess of 
the amount or limit prescribed by statute may not be relied upon 
to establish the amount deductible under Code section 2053.11 
Most probate cases are unsupervised, and many estates are ad-
ministered without any probate at all.  In that case, the proposed 
regulations provide that an estate will not be denied an other-
wise allowable deduction under Code section 2053 solely because 
a local court decree has not been entered with respect to that 
amount, if the amount would be allowable under local law and if 
no court decree is required under applicable law for payment.12

Consent Decrees

Th e proposed regulations further provide that an executor may 
rely on a local court decree rendered by consent to establish the 
amount deductible under section 2053 if two conditions are sat-
isfi ed.13 First, the consent decree must be a bona fi de recognition 
of the validity of the claim.14 Second, it must have been accepted 

by the court as satisfactory evidence upon the merits.15  A consent 
given by all parties having interests adverse to that of the claim-
ant is presumed to be recognition of the claim’s validity.16  How-
ever, there are more stringent rules for determining the amount 
deductible for claims by the decedent’s family members, related 
entities, or benefi ciaries of the decedent’s estate or revocable trust.  
Th ese are discussed below.  

Settlements

Th ere is a diff erent set of rules for settlements.  An executor may 
rely on a settlement to establish the amount deductible under 
Code section 2053 if the following conditions are satisfi ed:

Th e settlement resolves a • bona fi de issue in an active and 
genuine contest;
Th e settlement is the product of arms-length negotiations by • 
parties having adverse interests with respect to the claim; and
Th e settlement is within the range of reasonable outcomes • 
under applicable state law governing the issues resolved by 
the settlement.17

A settlement is viewed as being within the range of reasonable 
outcomes if it results in a compromise between the positions of 
adverse parties and refl ects the parties’ assessments of the rela-
tive strengths of their respective positions.18  Notwithstanding the 
foregoing, a deduction for amounts paid in settlement of a claim 
against the decedent’s estate will not be allowed if the terms of 
the settlement are inconsistent with applicable local law.19  In ad-
dition, no deduction will be allowed for amounts paid in settle-
ment of an unenforceable claim.20  

Th e reason for the diff erence in the requirements between a con-
sent decree and a settlement is not clear.  In fact, the diff erence 
between a consent decree and a settlement is not entirely clear.  
For example, if the parties to a settlement agreement have the 
court enter an order approving the settlement, does it become 
a consent decree?  If the court did not specifi cally make a deter-
mination on the validity of the claim, is it still a consent decree, 
or is it now just a settlement?  Would it ever be possible for the 
court to make a determination on the validity of the claim with-
out an actual court hearing?  Must the court hearing be a formal 
evidentiary hearing?  Th e relatively straightforward and inexpen-
sive process of getting a settlement approved by the court may 
now involve a more complicated analysis, and potentially be a lot 
more time-consuming and expensive.  

Estimated Amounts

Th ere are several exceptions to the general rule that an amount 
must be paid in order to be deductible.  Th e biggest of these ex-
ceptions is for estimated amounts.  A deduction will be allowed 
for a claim that “satisfi es all applicable requirements” even though 
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the exact amount is not known, provided that the following two 
requirements are met:

Th e amount must be ascertainable with reasonable • 
certainty; and
Th e amount will be paid.• 21

Th us, no deduction may be taken on the basis of a “vague or un-
certain estimate.”22  Moreover, the proposed regulations impose 
a duty on the executor to notify the commissioner, and pay any 
applicable tax and interest, if a deduction was allowed in advance 
of payment and the payment is subsequently waived or otherwise 
not made.23  

Th e proposed regulations provide an example where state law 
specifi es that the executor is entitled to receive compensation 
equal to 2.5 percent of the value of the probate estate.  In that 
case, the executor may claim a deduction on the decedent’s estate 
tax return for estimated fees equal to 2.5 percent of the value of 
the probate estate.  However, the deduction will be disallowed 
if the fees have not been paid as of the time of the examination 
of the return, unless the executor can establish that the amount 
is ascertainable with reasonable certainty and will be paid.  It is 
not clear from the example how the executor’s fees could fail to 
satisfy those requirements given the facts outlined in the exam-
ple.  However, the example indicates that the executor may fi le a 
protective claim and then later fi le for a refund once the amount 
has been paid or the executor satisfi es the conditions for deduct-
ing an estimated amount.  On the other hand, if the deduction 
is allowed in advance of payment and the payment is thereafter 
waived or otherwise not made, then the executor must notify the 
commissioner and pay the tax and interest due.24

Another example involves a decedent who is sued in a tort pro-
ceeding and responds by asserting affi  rmative defenses.  Th e estate 
tax return is due before a fi nal judgment is entered in the case.  In 
that situation, the executor may not take a deduction because the 
deductible amount cannot be ascertained with reasonable cer-
tainty.  Instead, the executor must fi le a protective claim before 
the expiration of the period of limitations.25  

Reimbursements

Under the proposed regulations, a deduction is not allowed to the 
extent that the expense or claim “is or could be compensated for 
by insurance or otherwise reimbursed.”26 Presumably, this would 
include a situation where the executor pays a claim against the 
decedent based on a guaranty.  If the decedent fails to pursue 
a claim for contribution under state law against a co-guarantor, 
or fails to seek reimbursement from the primary obligor, then 
presumably the deduction on the estate tax return for the claim 
would be disallowed.  

ADMINISTRATION EXPENSES

Executor’s Commissions

An executor may deduct executor’s commissions to the extent 
they have been actually paid or in an amount which at the time 
of fi ling the estate tax return may reasonably be expected to be 
paid.27 No deduction may be taken if no commissions are to be 
paid.28 If the amount of the commissions has not been fi xed by 
the court, then a deduction will be allowed on the examination of 
the return only if all three of the following conditions are met:

Th e commissioner is reasonably satisfi ed that the commis-• 
sions claimed will be paid;
Th e amount claimed as a deduction is within the amount • 
allowable by the laws of the jurisdiction in which the estate 
is being administered; and
It is in accordance with the usually accepted practice in the • 
jurisdiction to allow such an amount in estates of similar size 
and character.29

If the foregoing conditions are not met, then a protective claim 
for refund may be fi led before the expiration of the period of 
limitations in order to preserve the estate’s right to claim a refund 
for future amounts paid or estimated to be paid.30 If the deduc-
tion is disallowed in whole or in part on the examination of the 
return and a protective claim was timely fi led, then the disallow-
ance will be subject to modifi cation once the requirements for 
deductibility are met.31  If the deduction is allowed in advance 
of payment and payment is thereafter waived or otherwise not 
made, then the executor must notify the commissioner and pay 
any additional tax and interest.32

Attorney’s Fees

As with executor’s commissions, the executor may deduct attor-
ney’s fees that have been actually paid or which at the time of 
fi ling may reasonably be expected to be paid.33 If on the exami-
nation of the return the fees claimed “have not been awarded by 
the proper court and paid,” then a deduction will nevertheless be 
allowed if the following conditions are met:

Th e commissioner is reasonably satisfi ed that the amount • 
claimed will be paid; and
Th e fees claimed do not exceed a reasonable remuneration • 
for the services rendered, “taking into account the size and 
character of the estate and the local law and practice.”34

If the executor is unable to satisfy these requirements, then a pro-
tective claim for refund must be fi led before the expiration of 
the period of limitations in order to preserve the estate’s right to 
claim a refund for future amounts estimated to be paid.35  If the 
deduction is disallowed in whole or in part on the examination 
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of the return and a protective claim is timely fi led, then the disal-
lowance will be modifi ed once the requirements for deductibility 
are met.  Besides the size and character of the estate and the local 
law and practice, there is no reference in the proposed regulations 
to other factors such as the expertise of the attorneys involved.    

Expenses incurred in defending the estate against claims are de-
ductible even if the estate is ultimately not victorious.36  “Ex-
penses incurred in defending the estate against claims” include 
costs relating to arbitration and mediation, and costs associated 
with reaching a negotiated settlement of the issues.37  However, 
expenses incurred merely for the purpose of unreasonably extend-
ing the time for payment, or incurred other than in good faith, 
are not deductible.38 Given the nature of litigation, it is not clear 
as to what would need to be demonstrated in order to resolve 
a controversy over whether expenses of litigation were incurred 
“merely for the purpose of unreasonably extending the time for 
payment” or “other than in good faith.”  

Claims Against the Estate

General

Claims are liabilities imposed by law or arising out of contract 
or tort.  Claims are deductible if they meet the requirements set 
forth in Regulation § 20.2053-1.  Once those requirements are 
met, then the amount of those claims which may be deducted 
under the proposed regulations is limited to amounts for “legiti-
mate and bona fi de claims” that:

Represent personal obligations of the decedent existing at • 
the time of the decedent’s death;
Are enforceable against the decedent’s estate at the time of • 
payment; and
Are actually paid by the estate in settlement of the claim.• 39

Th e proposed regulations specifi cally provide for events occurring 
after the date of a decedent’s death to be considered when deter-
mining the amount that is deductible.40  Amounts that are un-
matured on the date of the decedent’s death and that later mature 
and are paid are deductible.  However, no deduction may be tak-
en for a potential or unmatured claim.  In that case, the executor 
must fi le a claim for refund when the claim matures.  A protective 
claim for refund may be fi led before the expiration of the period 
of limitations for claims for refund.  If the requirements may be 
met, the claim may also be estimated by applying the rules out-
lined above.  Although the protective claim may not state a spe-
cifi c dollar amount, it must identify the outstanding liability or 
claim that would have been deductible had it already been paid, 
and the reasons why actual payment has been delayed.41

Th ese rules are essentially the opposite of the approach which 
views the estate tax return as a “snapshot” as of the date of death.  
Note the inconsistency in the treatment between claims by an 

estate and claims against an estate.  Claims by an estate are an 
asset.  Th ey are valued as of the date of death using the “snap-
shot” approach.  On the other hand, claims against the estate are 
a deduction.  In order to be deductible, they must actually be 
paid utilizing a “look-back” approach.  Does this mean that the 
full amount of a claim by the estate against a third party must be 
included in the decedent’s gross estate, while a counter-claim by 
the third party against the estate may not be taken into account 
until a judgment is entered or a settlement is reached?  Th e an-
swer is not clear.  

Contested Claims

No deduction may be taken on an estate tax return for a claim 
against the decedent’s estate to the extent the estate is contesting 
the decedent’s liability.42  However, the proposed regulations refer 
to the rules on estimating amounts, so if those rules can be satis-
fi ed, then presumably a deduction would be allowed.43  On the 
other hand, there is no reference in this section of the proposed 
regulations to fi ling a protective claim, and it is not certain as to 
whether that is meant to imply that a protective claim may not be 
made where a claim against the decedent’s estate is being contest-
ed.  Th ere is a reference to fi ling protective claims in the section of 
the proposed regulations dealing with estimating amounts, which 
is cross-referenced in this section, so an argument can be made 
that it should be permissible. 

Claims Against Multiple Parties

If the decedent’s estate is one of two or more parties against whom 
a claim is being asserted, then the estate may only deduct the por-
tion of the total claim due from, and paid by, the estate, reduced 
by the total of any reimbursement received from another party, 
insurance, or otherwise.44  Furthermore, the amount deductible 
by the estate will be reduced by the amount the estate could have 
collected from another party or an insurer, but which the estate 
declines or fails to attempt to collect.45  Th ere is an exception 
where the estate establishes that the burden of collecting would 
outweigh the benefi t.46  Similarly, if the estate establishes that the 
party from whom a potential reimbursement could be collected 
would only be able to pay a portion of the potential reimburse-
ment, then the amount deductible by the estate will be reduced 
only by the portion that could reasonably be expected to be col-
lected.47

It would not be unusual for an estate to have a claim for reim-
bursement against a co-guarantor or primary obligor in connec-
tion with a guaranty transaction.  In many cases, the co-guaran-
tor or primary obligor is likely to be a family member.  Th e estate 
may not want to pursue a claim for reimbursement against the 
family member due to the embarrassment to the decedent’s fam-
ily and the ill-will that are likely to result.  In those circumstances, 
making the necessary adjustments to the amount of the claim 
that is deductible is likely to be diffi  cult.  



Michigan Tax Lawyer-Summer 

16

Claims By Related Parties

Claims by family members, related entities, or benefi ciaries are 
viewed with particular skepticism under the proposed regula-
tions.  Th e “potential for collusion in asserting invalid or exag-
gerated claims in order to reduce the decedent’s taxable estate” 
is specifi cally referenced.48 Th us, the proposed regulations create 
a “rebuttable presumption” that claims by a family member of 
the decedent, a related entity, or a benefi ciary of the decedent’s 
estate or revocable trust are “not legitimate and bona fi de” and are 
therefore not deductible.49

Only a hint is provided as to how this presumption may be re-
butted.  Th e proposed regulations provide that evidence suffi  -
cient to rebut the presumption may include evidence that the 
claim arises from circumstances that would reasonably support a 
similar claim by unrelated persons or non-benefi ciaries.50  On the 
other hand, an actual settlement between a decedent’s estate or 
revocable trust and a family member, related entity, or benefi ciary 
of the decedent’s estate or revocable trust will be presumed not 
to be deductible absent evidence of the legitimacy and bona fi de 
nature of the claim.51

Th e defi nition of “family members” is particularly expansive.  It 
includes the spouse, grandparents, parents, siblings, and lineal 
descendants of either the decedent or the decedent’s spouse.52 
It also includes the spouse and lineal descendants of any such 
grandparent, parent, or sibling.53 In addition, it includes adopted 
individuals.

“Related entity” is also defi ned very broadly.  It includes any en-
tity in which the decedent, either directly or indirectly, had a ben-
efi cial ownership interest at the time of the decedent’s death or at 
any time during the three-year period ending on the date of the 
decedent’s death.54  However, it does not include a publicly-trad-
ed entity.55  It also does not include a closely-held entity in which 
the combined benefi cial interest, either directly or indirectly, of 
the decedent and the decedent’s family members, collectively, is 
less than 30 percent of the voting or non-voting benefi cial owner-
ship interests.56

Code section 7491 generally provides that the government has 
the burden of proof after the taxpayer produces credible evidence 
about a factual dispute, and the “rebuttable presumption” stan-
dard in this section of the proposed regulations, and perhaps 
some of the standards elsewhere in the proposed regulations, ar-
guably violate this statute.  Th ere are other inconsistencies with 
prior guidance as well.  For example, the aggregation of family 
members in determining the benefi cial ownership in a closely-
held entity runs counter to Revenue Ruling 93-12.57 

Finally, the proposed regulations create a lot of practical prob-
lems and potential unfairness.  For example, suppose that prior to 
death the decedent received care from both a child and an inde-

pendent caregiver.  Th e child would be required to present more 
evidence substantiating the deductibility of payments made for 
his or her services than required of the independent caregiver.

Unenforceable Claims

Claims that are unenforceable prior to or at the time of the de-
cedent’s death are not deductible, even if they are actually paid.58 
Claims that become unenforceable during the administration of 
the estate are not deductible to the extent they are paid after they 
become unenforceable.59  

Claims Founded Upon a Promise

A claim founded upon a promise or agreement is deductible only 
to the extent that the promise or agreement was bona fi de and 
in exchange for adequate and full consideration in money or 
money’s worth.60 Th e promise or agreement must have been in 
good faith, and the price must have been an “adequate and full 
equivalent reducible to a money value.”61 Th e only exceptions to 
these rules are for pledges or subscriptions. 

Th e guarantee of a child’s or other person’s debt would presum-
ably not be deductible under these rules, assuming that no fee 
was paid for the guarantee.  On the other hand, if the executor 
can demonstrate that adequate and full consideration was paid 
for the guarantee, then the deduction would still have to be re-
duced by the amount recoverable against the child or other per-
son whose debt was guaranteed by the decedent.  An interesting 
question arises as to whether the amount the child is entitled to 
receive from the estate as a benefi ciary should be taken into ac-
count in determining the amount recoverable by the estate.  Ar-
guably, those amounts should not be taken into account.62

Recurring Payments

Th e proposed regulations cover three situations involving recur-
ring payments.  Th e fi rst situation is where the decedent is obli-
gated to make recurring payments on an “enforceable and certain 
claim” that is not subject to a contingency, and the payments will 
continue for a period extending beyond the date on which a fi nal 
determination of estate tax liability is made.  In that case, the 
obligation may be deducted as an estimated amount.63  However, 
the amount deductible is only the present value of the payments 
as of the date of the decedent’s death.64  

Th e second situation is where the decedent has a recurring obliga-
tion to pay an “enforceable and certain claim,” but the decedent’s 
obligation is subject to a contingency.  Th is scenario also includes 
the situation where the decedent has a non-contingent obligation to 
make recurring payments, but there is a “reasonable likelihood that 
full satisfaction of the liability will not be made.”65  In these cases, 
the estate’s deduction is limited to the amount actually paid.66  
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Th e third situation is where the decedent has a recurring obliga-
tion to pay an “enforceable and certain claim” and the estate pur-
chases a commercial annuity from an “unrelated dealer in com-
mercial annuities in an arm’s-length transaction” to satisfy the 
obligation.  In this case, it does not matter whether the recurring 
obligation is contingent or non-contingent.  Th e deduction will 
be the sum of the amount paid for the commercial annuity, plus 
the amount actually paid to the claimant by the estate prior to the 
purchase of the commercial annuity.67

All three situations involving recurring payments refer to obliga-
tions of the “decedent,” and it is not clear whether the same rules 
would apply to a claim that is resolved after the decedent’s death.  
Th ere are three examples in the proposed regulations, but they all 
apply to the situation involving a decedent’s divorce.  In the fi rst 
example, the estate is allowed a deduction for fi xed payments to 
be made over a fi xed period of time.68  In the second example, 
a deduction is denied in a similar situation involving fi xed pay-
ments over a fi xed period of time, because the payments cease 
upon the death or remarriage of the spouse.69  Th us, a protective 
claim for refund would need to be fi led in order to preserve the 
estate’s right to claim a refund as the payments are made.  In 
the last example, a deduction is permitted for the full cost of an 
annuity purchased to satisfy an installment obligation under a 
property settlement agreement incident to a divorce.70  
 
Th us, it is not clear whether the result would be diff erent where 
the estate incurs an installment liability after the decedent’s death 
in connection with the resolution of a claim.  For example, if the 
amount is fi xed and non-contingent, would the full amount be 
deductible, or would just the present value be deductible?  

Th e interest on a deductible claim is itself deductible as a claim, 
but only to the extent of the amount of the interest accrued at 
the date of the decedent’s death and actually paid.71  Th e same 
rule would apply even if the executor elects the alternate valu-
ation method under Code section 2032.72  Parenthetically, the 
proposed regulations recognize that post-death accrued interest 
may be deductible in appropriate circumstances either as an es-
tate tax administration expense under Code section 2053 or as an 
income tax deduction.  

Taxes

Post-death adjustments increasing a tax liability will increase the 
amount of the deduction taken under Code section 2053(a)(3) 
for that tax liability.73  Similarly, a refund will reduce the amount 
of the deduction taken for that tax liability.74  Expenses associated 
with defending the estate against the increase in tax liability or 
with obtaining a refund are also deductible.75  However, in order 
to preserve the estate’s right to claim a refund, a protective claim 
must be fi led before the expiration of the period of limitations.

Th e proposed regulations include an example where an estate 
spends $30x defending an asserted $100x defi ciency in connec-
tion with a gift tax return fi led in the year before the decedent’s 
death.  Th e fi nal determination of defi ciency is in the amount of 
$90x.  Th e estate is permitted to deduct both the defi ciency in 
the amount of $90x and the $30x incurred in defending against 
the increased defi ciency.  However, the example specifi cally refer-
ences the $30x being incurred in connection with the “non-friv-
olous defense” against the increased defi ciency, leaving open the 
possibility of the deduction for the defi ciency being determined 
according to one standard and the deduction for the legal and 
accounting fees incurred in defending against the increased defi -
ciency being determined according to another standard.76  

A second example in the proposed regulations involves a situa-
tion where an estate receives a refund for taxes paid in connec-
tion with the decedent’s fi nal income tax return.  If the estate 
previously received a deduction for the full amount shown on 
the decedent’s income tax return, then the executor has a duty to 
notify the commissioner of the refund and to pay the additional 
estate tax and any related interest.77  

Protective Claims

Under the proposed regulations, it is likely to become more the 
rule than the exception to fi le protective claims in connection 
with estate tax returns.  However, there are a variety of substan-
tive and practical problems that are likely to be encountered.

One area of diffi  culty concerns the interrelationship between 
claims that do not become deductible until after the expiration 
of the period of limitations and other deductions, such as the 
marital and charitable deductions.  For example, suppose that 
the gross estate is $100x, the residue is $30x, and that there is a 
claim against the estate for $10x.  Suppose further that the resi-
due qualifi es for the marital deduction.  Can the executor claim 
a charitable deduction for $30x, or must the executor reduce the 
marital deduction by the $10x protective claim?   

Another question involves whether a protective claim is always 
available.  For example, the proposed regulations do not specifi -
cally refer to the availability of a protective claim in the context 
of a contested claim.78  On the other hand, there is a reference 
to the ability to fi le a protective claim in the context of potential 
and unmatured claims, and a contested claim is essentially a form 
of potential or unmatured claim.79  In addition, the proposed 
regulations indicate that a contested claim can be estimated.80  
Th e section of the proposed regulations dealing with estimated 
amounts indicates that a protective claim may be fi led if the rules 
for deducting an estimated amount cannot be satisfi ed.81  By re-
ferring to the section of the proposed regulations on estimated 
claims, does that mean that a protected claim can be fi led for any 
uncontested claim that cannot be estimated?  
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Th e proposed regulations provide relatively little guidance in 
terms of what needs to be included in a protective claim.  Th e 
only discussion about the content of a protective claim is in 
the section of the proposed regulations dealing with estimated 
amounts.82  Th is section indicates that a protective claim does 
not have to state a particular dollar amount or demand an im-
mediate refund.  However, a protective claim must identify the 
outstanding liability or claim that would have been deductible 
had it already been paid.  It must also describe the reason for 
delaying the determination of the liability or the actual payment 
of the claim. 

In matters involving claims against the estate, the executor must 
be careful to avoid including information in a protective claim 
that would prejudice the estate’s position with respect to that 
claim.  Presumably, referring to the parties, the amount of their 
respective claims and counter-claims, the current status of the 
proceedings, and the applicable section of the regulations pursu-
ant to which a deduction is sought should be suffi  cient.  Simi-
larly, on the estate tax return, practitioners should be careful to 
list the amount of any claim as “undetermined” in order to avoid 
an argument by the opposing party that the fi ling of the return is 
an admission with respect to the claim.  

A protective claim for refund is fi led on IRS Form 843.  It does 
not have to be fi led with the estate tax return, as long as it is fi led 
before the expiration of the period of limitations for claims for 
refund.  However, as a practical matter, it makes sense to fi le it at 
the same time that the estate tax return is fi led.  Th is will help to 
avoid overlooking it and missing the deadline later on. 

Once the deduction becomes allowable, then another Form 843 
must be fi led.  Note that under the proposed regulations, this 
can occur when the claim is paid, when the claim is capable of 
being estimated, or when an annuity is purchased in the case of 
an installment obligation.  Consideration should also be given at 
that time to fi ling an amended estate tax return.  For example, the 
amended estate tax return may be helpful in showing the calcula-
tion of the adjustment for the claim.  

Conclusion

Th e proposed regulations are not eff ective until they are fi nalized.  
However, many practitioners are likely to begin fi ling protective 
claims with estate tax returns even before the proposed regula-
tions are fi nalized.  

It remains to be seen whether these rules will increase or decrease 
the “ineffi  cient use of resources for taxpayers, the IRS, and the 
courts.”83  Th ey will certainly complicate the process of fi ling es-
tate tax returns, and cause them to remain open and unresolved 
for much longer than before.   

Th ey are also likely to create many hardships as estates fi nd it nec-
essary to prematurely settle claims or borrow funds to pay estate 
tax that previously would have been mitigated by deductions that 
are now not available until some time in the future, or which may 
not be allowable at all. 
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As this article went to print, Michigan’s press coverage of recent 
tax incentive-driven alternative energy business developments, 
such as the location of Global Wind Systems, Inc. in Novi, 
Michigan to take advantage of skilled engineering and manufac-
turing workers laid off  from the auto industry, interest in hiring 
the same by a Mariah Power/MasTech Manufacturing turbine 
manufacturing venture located in Manistee, investment of up to 
$1 billion in the state by polycrystalline silicon (photovoltaic cell 
component) maker Hemlock Semiconductor, development of a 
new Livonia facility by hybrid vehicle maker Fisher Coachworks, 
LLC, and the commitment of A123 Systems, a maker of lithium-
ion batteries, to a new location in Michigan, remains vigorous.1  
Since January 2009, Kalamazoo Valley Community College has 
been off ering Michigan’s fi rst “windsmith certifi cation” for wind 
turbine technicians (small, commercial as well as utility-size) 
based on a German program recognized as an international stan-
dard for such training.2  

In sobering news, in the days before this article was submitted, 
Chrysler LLC fi led for Chapter 11 bankruptcy protection in a 
New York court, and numerous traditional Michigan automotive 
supplier creditors will be impacted by the reorganization.  With 
the state’s traditional manufacturing economy in the doldrums 
and the governor proclaiming that the state’s “green” focus is all 
about “jobs,”3 it is an appropriate time for a review of Michigan’s 
new, and largely untested, tax credits and incentives directed at 
bringing more alternative energy business and job creation to the 
state.

The State of Alternative Energy in the State of 
Michigan Circa 

At the present time, whether enacted in connection with the 
Michigan Business Tax Act (“MBT”), NextEnergy Act, or Gen-
eral Property Tax Act, a number of credits and incentives exist 
to encourage investment and development of alternative energy 
businesses in Michigan.

Michigan Business Tax Credits that May Be Available to 
Alternative Energy Businesses  

Th e following credits against MBT liability are directed at R&D 
activities, “high technology” companies, or “anchor companies,” 
and may be available to alternative energy companies.  Howev-
er, since these credits, many of which are administered by the 
Michigan Economic Growth Authority (“MEGA”) and realized 

through MBT fi lings, are not directly aimed at alternative energy 
businesses, careful reading of the appropriate statutes and dis-
cussion with counsel and state government personnel should be 
undertaken before any business makes fi rm plans based on the 
assumption that it may receive a credit.

Th e MBT Refundable R&D Credit, MCL 208.1405.  For 
tax years 2009 and later, taxpayers may claim a credit against 
MBT liability equal to 1.90 percent of the taxpayer’s research 
and development expenses.  Th is credit, when combined with 
the total compensation and investment credits allowed under 
MCL 208.1403, may not exceed 65 percent of the taxpayer’s to-
tal MBT liability.  Taxpayers may also take a credit against the 
MBT equal to 30 percent of the taxpayer’s eligible contribution 
in an eligible R&D business in tax years 2009 and 2010.4  Tax-
payers must apply to the Michigan Economic Growth Authority, 
or MEGA, and receive a certifi cate from MEGA in order to claim 
this credit.

Th e MBT Refundable Hybrid Technology R&D Credit, MCL 
208.1450.  For tax years beginning after January 1, 2008 and 
ending before January 1, 2016, taxpayers engaged in R&D on 
a hybrid system, the primary purpose of which is propelling a 
motor vehicle, may claim a credit against MBT liability in the 
amount of 3.9 percent of the compensation for services, per-
formed in a qualifi ed facility, paid to employees at that facility.  
However, taxpayers seeking this credit were required to enter into 
a written agreement with MEGA prior to April 1, 2007, thereby 
prospectively limiting the availability of this credit.5

Th e MBT High Technology Anchor Company Payroll Credit, 
MCL 208.1431a, and High Technology Anchor Company 
Taxable Property Credit, MCL 208.1431c.  Both of these cred-
its exist to reward “anchor companies,” or “qualifi ed high-tech-
nology businesses,” that are integral parts of “qualifi ed high-tech-
nology activities” and have the potential or ability to infl uence 
the business decisions and site locations of “qualifi ed suppliers or 
customers.”6  MEGA reviews applications by prospective “anchor 
companies” and may grant “qualifi ed taxpayer” status upon “an-
chor companies” that infl uence one or more “qualifi ed suppliers 
or customers” to open, locate, or expand in Michigan.7  “Quali-
fi ed suppliers or customers” are those that open a new location in 
Michigan, or locate in Michigan, or existing Michigan businesses 
that expand as a result of an “anchor company” and satisfy certain 
MEGA requirements.8

PROMOTION OF ALTERNATIVE ENERGY TECHNOLOGIES 
THROUGH MICHIGAN TAX CREDITS AND INCENTIVES
By Marla S. Carew, Esq.
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Eff ective April 8, 2008, a qualifi ed taxpayer may claim a credit 
against the MBT in an amount up to 100 percent of a qualifi ed 
supplier or customer’s payroll, attributable to employees perform-
ing qualifi ed new jobs (as determined by MEGA), multiplied by 
the tax rate for the tax year, for a period not to exceed fi ve years.    
Also eff ective during this time, a qualifi ed taxpayer may claim a 
credit against the MBT equal to the sum of up to 5 percent of 
the taxable value of each qualifi ed supplier or customer’s prop-
erty located within a 10-mile radius of the qualifi ed taxpayer and 
subject to ad valorem taxes (as determined by MEGA).  If this 
property is subject to industrial facilities tax, then the qualifi ed 
taxpayer may include only up to 2.5 percent of the taxable value 
of the property in the credit calculation.9

Miscellaneous Energy-Related Credits, MCL 208.1432, 
208.1434.  A variety of high-technology-directed credits exist 
in MBT Sections 1432 and 1434, including a credit for poly-
crystalline silicon manufacturers, parties to written agreements 
with MEGA, based on their energy consumption costs,10  a credit 
for plug-in traction battery pack manufacturers, parties to agree-
ments with MEGA, based on kilowatt hour battery capacity,11 a 
credit for “qualifi ed expenses for vehicle engineering” under an 
agreement with MEGA,12 a credit for “qualifi ed advanced battery 
engineering expenses” under an agreement with MEGA,13 and a 
credit for capital investment in an integrative cell manufacturing 
facility, under the terms of an agreement with MEGA.14  All of 
these credits are highly specifi c and limited in scope, and attor-
neys or taxpayers who believe that they might have applicability 
to an alternative energy business would be wise to read the stat-
ute closely and discuss the proposed activities with experienced 
counsel and MEGA.

Michigan Tax Credits Directed Specifi cally at 
Alternative Energy Businesses  

Th e following credits are directed specifi cally towards alternative 
energy businesses, though in some cases availability is limited to 
a select pool of taxpayers.  Businesses, and their counsel, should 
carefully weigh the benefi ts of credits and long-term business 
strategies to ensure that the best overall opportunities for growth 
in Michigan are seized by alternative energy businesses.

Nonrefundable Business Activity Tax Credit, MCL 
208.1429(2).  Th is credit against MBT liability is administered 
by the Michigan NextEnergy Authority, a “public body corporate 
and politic” established in 2002, as set forth in MCL 207.821 et 
seq., and located in the Department of Management and Budget.  
It allows businesses engaged in alternative energy research, devel-
opment, and manufacturing to claim a credit equal to the lesser 
of 1) the amount by which  a business’s “tax liability attributable 
to qualifi ed business activity” for the year exceeds the business’s 
“baseline tax liability attributable to qualifi ed business activity” 
or 2) 10 percent of the amount by which the business’s “adjusted 
qualifi ed business activity” performed in Michigan, outside of 

a Renaissance Zone, for a tax year exceeds such activity for the 
2001 tax year under the former SBT Section37e.  “Qualifi ed busi-
ness activity” is defi ned in MCL 208.1429(i) to include research, 
development, or manufacturing of an alternative energy marine 
propulsion system, an alternative energy system, an alternative 
energy vehicle, alternative energy technology, or renewable fuel.  
Th ese “alternative” and “renewable fuel” defi ned terms are found 
in MCL 207.822, and among them “alternative energy system” 
and “alternative energy technology,” found at MCL 207.822(c) 
and (d), are notable for their breadth (encompassing systems and 
technologies pertaining to fuel cells, wind and solar sources, mi-
croturbines, photovoltaic, battery cell, clean fuels, and biomass 
systems, to name some of the many).  It bears mention here, in 
connection with the mention of a Renaissance Zone, that the 
NextEnergy Zone was established as one such zone in 2002 at the 
Wayne State University Research and Technology Park.

Refundable Payroll Tax Credit, MCL 208.1429(5).  Th is re-
fundable credit against MBT liability is administered by the 
Michigan NextEnergy Authority, and available to taxpayers lo-
cated in the NextEnergy Zone.  Th e credit is equal to the “quali-
fi ed payroll amount” (as defi ned in MCL 208.1429(7)(k)) and, 
if it exceeds MBT liability for the tax year, the excess may be 
refunded to the taxpayer.  As this refundable credit is available 
only to “qualifi ed alternative energy entities,” defi ned in MCL 
208.1429(7)(h) to be located in an “alternative energy zone,” of 
which currently only the NextEnergy Zone exists at Wayne State 
University in Detroit, its availability is severely limited compared 
to the nonrefundable business activity credit discussed above. 

Renewable Energy Renaissance Zones, MCL 125.2681 et seq.  
Under 2006 legislation, expanded in 2008, the State of Michigan 
may create up to 15 Renewable Energy Renaissance Zones (each 
a RERZ), each of which may off er 100 percent abatement of 
MBT, state education tax, personal and real property taxes, and 
local income taxes for up to 15 years, phased out in increments 
of 25 percent over the last three years of the term.  Counties or 
communities must submit an application to the Michigan Stra-
tegic Fund Board (MSF) in order to have an area designated as 
an RERZ.  Taxpayers that may reap the benefi ts of location in a 
RERZ must meet the defi nition of a “renewable energy facility” 
as set forth in MCL 125.2683(k), meaning a facility that creates 
energy directly or fuel from the wind, the sun, trees, grasses, bio-
solids, algae, agricultural commodities, processed products from 
agricultural commodities, or residues from agricultural processes, 
wood or forest processes, food production and processing, the 
paper products industry, solid biomass, animal wastes, or landfi ll 
gases (or focuses on research, development, or manufacturing of 
systems or components of systems used to create energy or fuel 
from the items described above).

Alternative Energy Personal Property Tax Exemption, MCL 
211.9i.  One primary function of the Michigan NextEnergy Au-
thority is the annual certifi cation of alternative energy personal 
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property that may qualify for tax exemption.  Personal property 
eligible for this tax exemption includes the alternative energy sys-
tems, personal property of an alternative energy technology busi-
ness and the personal property of a business not engaged in alter-
native energy technology, but instead used solely for researching, 
developing, or manufacturing alternative energy technologies.   
Alternative energy systems include fuel cells, solar and wind en-
ergy systems, microturbines, and clean fuel systems powered by 
natural gas, ethanol, hydrogen, biomass and biodiesel, among 
others (a complete list may be found at MCL 207.822).  Th is 
tax exemption encourages new alternative energy development in 
Michigan by limiting its availability to nonresidential technology 
owners, R&D or manufacturers of such technology, and property 
new to Michigan (not previously exempted from Michigan tax).

Biomass Gasifi cation and Methane Digester Property Tax 
Exemption, MCL 211.9(1)(j).  Th is property tax exemption 
applies to certain energy production-related farm facilities and 
covers exemption of 100 percent of both real and personal prop-
erty taxes.  Receipt of the exemption requires Michigan Depart-
ment of Agriculture (MDA) certifi cation and compliance under 
the Michigan Agricultural Environmental Assistance Program 
(MAEAP), as well as permitted access to the facility by universi-
ties for information collection.  

Miscellaneous.  Th e State-off ered Biomass Energy Program 
Grants through the Department of Energy’s State Energy Pro-
gram (through May 2009—query whether this will be extended) 
and has prepared, and continues to make available, a Model Or-
dinance for Wind Energy Systems for local governments wishing 
to develop siting rules for wind turbines.

Federal Credits and Incentives Offer Flexibility

It is worth noting that in addition to Michigan’s alternative en-
ergy incentives, some of which admittedly are of limited avail-
ability (e.g., due to their focus on farm or NextEnergy Zone tax-
payers), provisions of the American Recovery and Reinvestment 
Act of 2009 off er generous and unusually fl exible incentives for 
investment in and development of domestic alternative energy 
businesses.  For example, while the Internal Revenue Code Sec-
tion 48 Investment Tax Credit or “ITC” (permitting a credit 
equal to 30 percent, or 10 percent, of certain expenditures), and 
IRC Section 45 Renewable Electricity Production Tax Credit or 
“PTC” (permitting a cents-per-kilowatt hour credit) existed and 
were available to alternative energy businesses prior to 2009, af-
ter the enactment of ARRA, taxpayers eligible for the PTC and 
ITC gained unexpected fl exibility in reaping the benefi ts of these 
credits.  Taxpayers eligible for the PTC may take it, or the ITC, 
or receive a cash grant from the U.S. Treasury (and taxpayers eli-
gible for the ITC may elect to take it or the Treasury cash grant).  
ARRA also lifted certain caps and expanded the scope of certain 
types of alternative energy systems eligible for tax incentives.  Any 

alternative energy business interested in location or expansion in 
Michigan should carefully investigate the incentives available to 
it from the federal, as well as state, government in order to maxi-
mize the value of strategic business decisions.

Conclusion
Michigan’s governor and legislators appear to be serious in their 
eff orts to attract new alternative energy business to the state.  
Early returns show some successes, such as the commitments of 
Global Wind Systems, Inc. and A123 Systems, though more time 
is needed to determine how well the state is able to, for exam-
ple, bring wind system manufacturing and assembly to Western 
Michigan or any alternative energy company in need of plentiful 
automotive-trained skilled labor to metro Detroit.  While a num-
ber of the MBT/MEGA or NextEnergy Authority administered 
credits discussed above are narrow in availability (for example, 
requiring location in the NextEnergy Zone, or one of the state’s 
handful of Renewable Energy Renaissance Zones, or work in a 
narrow market niche), the state’s and federal government’s eff orts 
to incentivize alternative energy business development and tech-
nological innovation are heartening.   Th is writer hopes that the 
Michigan Tax Lawyer will check back in with this issue in 5 and 
10 years, to track progress in changing Michigan’s economy one 
tax credit dollar at a time.
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THE STIMULUS PACKAGE: 
SOME TAX CHANGES IN THE AMERICAN RECOVERY 
AND REINVESTMENT ACT OF 2009
By Amanda York Ellis, Catherine McCollum, Drew Genzler, Scott Davies, Szu-Lung Chang, Olivia Michalski, Shahid Latif, Nick 
Wroblewski, and David L. Bindrup, Th omas M. Cooley School of Law

Edited by Professor Joni Larson of  Th omas M. Cooley School of Law

Th e American Recovery and Reinvestment Act of 2009 
(the Act) was signed into law on February 17, 2009.1 Th e 
legislation is designed to stimulate the economy out of 
the current deep recession. It represents a massive injec-
tion of federal monies into the economy of a size not seen 
since enactment of the New Deal when then-President 
Franklin Delano Roosevelt stood at the helm of a coun-
try embroiled in an economic crisis and a second World 
War.2 Th e $789 billion package provides a number of 
tax incentives (in Division B, Title I) for both individu-
als and businesses.3 Th is article discusses a few of those 
incentives.

Amendment to Section 

Section 108 allows a taxpayer to exclude cancellation of 
debt income from gross income in certain circumstanc-
es.5 For 2009 and 2010, the Act amended section 108 by 
adding subsection (i), a new exclusion for certain busi-
nesses that engage in debt restructuring.6 Under this pro-
vision, a taxpayer generally can exclude discharge of debt 
income equal to the excess of the adjusted issue price of 
the indebtedness being satisfi ed over the amount paid to 
cancel the debt.7 However, the exclusion is not forever; 
rather, the taxpayer may defer reporting the income for 
up to fi ve years.8 

Th e new provision is limited to businesses that restruc-
ture debt and does not apply to individual taxpayers. For 
a business to qualify for the deferral, the debt must be re-
acquisitioned9 in 2009 or 2010.10 Additionally, the debt 
must be used “directly or indirectly by the issuer to reac-
quire an applicable debt instrument of the issuer.”11 An 
applicable debt instrument is any debt instrument issued 
by a C corporation or any other person in connection 
with the conduct of a trade or business by such person.12 
If only a portion of the proceeds from a debt instrument 
are used, then the fi ve-year deferment is applied only to 
the “portion of any original issue discount on the newly 
issued debt instrument which is equal to the portion of 
the proceeds from such instrument used to reacquire the 
outstanding instrument.”13

Not all taxpayers will want to take advantage of the new 
provision. To do so, borrowers must forego other section 
108 exclusions, such as those that would allow exclusion 
of 100 percent of the income.14 Th e benefi t of deferment 
“may not off set the tax it must pay in the future on the 
deferred CODI amount.”15 

Inclusion of the deferred income will be accelerated if 
certain events occur.16 First, if the taxpayer dies unexpect-
edly or the business ceases to exist, then any exclusion 
previously allowed must be taken into account in that 
taxable year.17 Second, the acceleration rule applies to the 
sale, exchange, or redemption of an interest by a partner, 
shareholder, or other person holding an ownership inter-
est in a partnership, S corporation, or other pass-thru en-
tity that had taken advantage of the deferral provision.18 
However, there is no acceleration of reporting the income 
where a taxpayer reorganizes and emerges from Chapter 
11.19

Practitioners currently are awaiting guidance on the new 
provision. Hopefully, that guidance will address questions 
regarding characterization of cancellation of debt income 
for purposes of the qualifying income test of section 
7704(e) for larger partnerships,20 determining whether 
a corporate taxpayer should be required to increase its 
earnings and profi ts during the year the cancellation of 
debt transaction occurs,21 and determining what happens 
when a taxpayer triggers the acceleration clause of section 
108(i) by going out of business and transferring its assets 
to a successor.22

FIRST-TIME HOMEBUYERS

Th e Housing Assistance Tax Act of 2008 included the 
First-Time Homebuyer Credit for home purchases af-
ter April 9, 2008, and before July 1, 2009.24 It provided 
fi rst-time homebuyers with a tax credit of 10 percent of 
the home purchase price, up to a maximum credit of 
$7,500.25 Th e credit was then recaptured over a 15-year 
period beginning with the second taxable year after the 
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purchase.26 Ultimately, many potential fi rst-time homebuyers 
were not motivated by the 2008 credit.27 Consequently, the Act 
modifi ed the fi rst-time homebuyer credit by increasing the limit 
from $7,500 to $8,000 for a main residence. It also waived the 
recapture provision entirely,28 provided the taxpayer retains the 
home as the main residence for a period of 36 months.29 Th e 
credit is extended to home purchases occurring before December 
1, 2009.30 

To qualify for the credit, a taxpayer must purchase a home be-
tween January 1, 2009, and December 1, 2009, from a seller 
that is not related to the buyer,31 and the taxpayer must not have 
owned a main residence for the previous three years.32 Th e tax-
payer is entitled to the full credit if he or she earns a modifi ed 
gross annual income of $75,000 or less ($150,000 for a married 
couple).33

If a qualifi ed taxpayer purchased a main residence on or before 
April 15, 2009, he could have claimed the credit, at the earliest, 
on his 2008 income tax return. If the taxpayer closes after April 
15, 2009, he can amend his 2008 return or claim the credit on 
his 2009 return.34 

Th e tax credit is a bottom line reduction to the taxpayer’s tax li-
ability.35 It can be split among two or more unmarried individuals 
using any reasonable method, provided the total amount does 
not exceed the available credit.36 However, if married individuals 
purchase a home and fi le a joint return, each spouse is treated 
as having been allowed half of the credit, should repayment be 
required.37 

Although this credit is a tremendous benefi t for fi rst-time home-
buyers, there are many critics who believe that this credit should 
extend to all buyers, and not only to fi rst-time homebuyers.38 
However, arguably, the only way to truly stimulate the housing 
market, and positively impact the housing inventory, is for indi-
viduals who currently rent, or are not an active part of the hous-
ing market, to purchase new homes.

Some states, such as Missouri, recognize that many prospective 
buyers do not have the necessary down payment or funds for 
closing costs and are concerned that the tax credit will have only 
a minimal impact on the housing slump.39 Th erefore, Missouri 
is working on an initiative to lend fi rst-time homebuyers the 
$8,000 credit amount that they will eventually receive. Repay-
ment is required once the credit is obtained, at the latest in the 
following year.40 

CREDITS RELATED TO ELECTRIC AND HYBRID CARS

Th e volatility of the oil market and the necessity to reduce our 
country’s carbon emission motivated Congress to enact tax cred-
its to encourage investment in the production and purchasing 
of energy effi  cient products, including plug-in electric vehicles. 

In Michigan, this investment is particularly needed to encourage 
development of the next generation of automotive companies. 
Section 30D allows a tax credit for each new qualifi ed plug-in 
electric drive motor vehicle placed in service by the taxpayer dur-
ing the taxable year.42 Th e credit amount is $417 for any plug-in 
electric drive motor vehicle with not less than 5 kilowatt hours of 
capacity and $417 for each kilowatt hour of capacity in excess of 
fi ve kilowatt hours.43 Th e credit cannot exceed $5,000.44 

Among other requirements,45 to qualify as a plug-in elective drive 
motor vehicle the vehicle must be propelled to a signifi cant extent 
by an electric motor that draws electricity from a battery that has a 
capacity of not less than four kilowatt hours (kW-hr) and is capable 
of being recharged from an external source of electricity.46

Unfortunately, most hybrid passenger cars that use both an in-
ternal combustion engine and battery power would not qualify 
for the credit because they are not capable of being recharged 
from an external source of electricity. Vehicles that previously had 
been in production and would have qualifi ed for this tax credit 
include the Toyota RAV4 EV, which has a capacity of 27 kW-
hr, and General Motors EV1, with a capacity of 26.4 kW-hr. 
Unfortunately, neither of these vehicles has been in production 
since 2003.47 Th e only vehicle that is currently in production and 
for sale in the United States and that qualifi es for the tax credit is 
the Tesla Roadster which has a battery capacity of 53 kW-hr. Th e 
Tesla Roadster has a list price of $109,000. A tax credit of $4,587 
is unlikely to change anyone’s ability to aff ord the Roadster.48

Section 30 was amended to allow a credit equal to 10 percent 
of the cost of any low-speed qualifi ed plug-in electric vehicle, 
such as an electric golf cart or an electric scooter.49 Th is credit 
is limited to $2,500, down from $4,000 before the section was 
amended.50 

Without the development and production of new models of plug-
in electric vehicles, the purpose behind section 30D and section 
30 is moot. Th us, new section 48C allows a tax credit for 30 per-
cent of the qualifi ed investment for any qualifying advanced en-
ergy project.51 An advanced energy project includes a project that 
re-equips, expands, or establishes a manufacturing facility for the 
production of, among other energy projects, new qualifi ed plug-
in electric drive motor vehicles and qualifi ed plug-in vehicles. It 
also applies to the production of components that are designed 
specifi cally for use with electric plug-in vehicles.52

Section 30B(d) provides a credit for a new qualifi ed hybrid mo-
tor vehicle. Th e credit is equal to the sum of the fuel economy 
credit53 and the conservation credit.54 Considering both credits, 
the maximum credit a taxpayer could receive for purchasing a 
new qualifi ed hybrid vehicle is $3,400. Th e Service’s website lists 
hybrid vehicles that qualify for a tax credit and the amount of the 
credit for each vehicle as of 2007.55
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BONUS DEPRECIATION:  SECTIONS 179 AND 168(K)

Th e section 179 bonus deprecation 2008 dollar amounts are ex-
tended, allowing an expense deduction for $250,000 of the cost 
of qualifying property57 acquired and placed in service in the tax-
able year.58 However, this provision eff ectively is limited to small 
businesses because of the phase-out rule. Th e expense allowance is 
reduced dollar-for-dollar where the value of section 179 property 
placed into service during the taxable year exceeds $800,000.59

Th e Act also extends a special expense allowance of 50 percent 
of the adjusted basis of qualifi ed property acquired and placed 
into service before January 1, 2010.60 Qualifi ed property includes 
MACRS property with a recovery period of 20 years or less, as 
well as certain leasehold improvement property.61 

An election to expense qualifi ed property under section 179 or 
168(k) is taken in lieu of depreciation, meaning the basis is re-
duced by the amount of the expense deduction.62 For example, 
assume a taxpayer acquires and places into service $500,000 of 
fi ve-year MACRS property and elects both provisions. Under 
section 179, the taxpayer may deduct $250,000, and the basis of 
the property is reduced to $250,000. Under section 168(k), the 
taxpayer may deduct $125,000, and the basis of the property is 
reduced to $125,000. Th e regular MACRS deprecation is avail-
able and results in a depreciation deduction of $25,000. Th us, 
the taxpayer is entitled to deduct $400,000 of the $500,000 
cost of the property, and the property has an adjusted basis of 
$100,000.

NET OPERATING LOSS CARRYBACK PROVISION

Th e Act alters the net operating loss64 carryback provision and 
provides an opportunity for a quick refund, within 45 days, to 
qualifi ed small businesses.65 A qualifi ed small business66 may now 
carry back a net operating loss for three, four, or fi ve years (rather 
than just two67 taxable years); the carry forward period is not af-
fected.68

CREDIT FOR QUALIFIED WIND ENERGY

In 2008, Congress added to section 48 the business energy credit 
for a qualifi ed wind energy facility, with certain limitations on 
how much credit a taxpayer could claim. Now, in the Act, those 
limitations have been removed.  

For purposes of the investment credit,70 qualifying energy prop-
erty71 includes qualifi ed small wind energy property, which is 
property that uses a qualifying small wind turbine to generate 
electricity.72 For any qualifi ed property73 that is part of a qualifi ed 
investment credit facility,74 that property can be treated as energy 
property for purposes of the election to treat qualifi ed facilities as 
energy property.75 Th e energy percentage for that property is 30 
percent.76

Before the Act, to be a qualifi ed facility, a facility using wind to 
produce electricity had to be originally placed in service before 
January 1, 2010.77 Th e Act extended the “placed in service” end 
date from January 1, 2010, to January 1, 2013.78 Th e temporary 
election allows a taxpayer who places qualifi ed wind facilities in 
service in 2009 through 2012 to claim the investment tax credit 
instead of the production tax credit.79 Th erefore, under the Act, 
for those years a taxpayer can place the wind facilities in service 
and irrevocably elect the 30 percent business energy credit in-
stead of the electricity production credit.

Under the Act, the prior basis reduction rule with subsidized en-
ergy fi nancing does not apply to the construction, reconstruc-
tion, or erection of small wind energy property completed by 
the taxpayer to the extent of expenditures made after December 
31, 2008, and to acquisition of such property made and placed 
in service after December 31, 2008.80 In addition, the $4,000 
credit cap applicable to qualifi ed small wind energy property is 
eliminated for periods after December 31, 2008—allowing an 
uncapped 30 percent credit to be claimed for such property.81 

Under section 45, a renewable electricity income tax credit is 
allowed for the production of electricity from qualifi ed energy 
resources at qualifi ed facilities.82 Wind is a qualifi ed energy re-
source.83 Th e amount of the credit is equal to the product of 1.5¢ 
times the kilowatt hours of electricity produced by the taxpayer 
from qualifi ed wind energy resources, and at a qualifi ed facility 
during the 10-year period from the date the facility was originally 
placed in service.84 Once the taxpayer elects to take the section 48 
business energy credit for any qualifi ed investment credit facility, 
a taxpayer cannot take the section 45 electricity production credit 
for the qualifi ed investment credit facility.85 

 WORK OPPORTUNITY CREDIT

Th e work opportunity tax credit provides an incentive for em-
ployers to hire individuals from certain disadvantaged groups 
(also called target groups) that have a high unemployment rate.87 
An employer who hires an individual from one of these groups 
is allowed to fi le a tax credit with the designated local agency (in 
Michigan it is the Unemployment Insurance Agency, Work 
Opportunity Tax Credit Unit).  

Th e Act created two new categories88 of targeted groups: unem-
ployed veterans89 and disconnected youth.90 An employer who 
hires an individual from one of the targeted groups in 2009 or 
2010 may claim a tax credit equal to 40 percent of the fi rst $6,000 
of qualifi ed wages paid to an individual during the fi rst year of 
employment ($12,000 per year in the case of any individual who is 
a qualifi ed veteran).91 Qualifi ed fi rst-year wages refers to the service 
rendered during the one-year period beginning with the day the 
individual begins work for the employer.92 However, the credit can 
be reduced to 25 percent for an employee if the employee works 
400 hours or less during the fi rst year of employment.93
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EARNED INCOME TAX CREDIT

Th e Earned Income Tax Credit (EITC), created in 1976, has 
grown over the past 30 years into the nation’s largest program 
for the so-called “working poor.”95 Before the Act, families with 
at least three children received the same credit amount as families 
with two children (around 40 percent of earnings).96 

Families with three or more children are much more likely to 
have low incomes than other types of families, even when they 
are working. In 2000, 28 percent of employed families with three 
or more children had incomes below 150 percent of poverty, 
compared to 12 percent of one-child families and 14 percent 
of two-child families.97 Th e research suggests that a larger EITC 
benefi t for families with three or more children would reduce 
poverty among a group of children and families for which pov-
erty rates remain quite high, while encouraging increased em-
ployment among parents in large families and furthering welfare 
reform goals.98 Consistent with this research, the Act increases 
the EITC amount for families with three or more children to up 
to 45 percent of household income.99 

Th e Act also improved the EITC for married couples. Because 
the EITC is designed to benefi t low-income workers, it phases 
out at a specifi ed income level (about $40,000 for a family with 
two children). However, if two people who each individually 
qualify for the EITC get married, their new combined income 
can reduce or even eliminate their credit. Th us, the Act increases 
the “phase-out” income for married couples so as to counter this 
marriage “penalty.”100

BUILD AMERICA BONDS

As part of the Act, Congress included a tax credit for Build Amer-
ica Bonds until December 31, 2010. Th e bondholder is allowed 
a tax credit on 35 percent of the interest paid.102 To qualify, the 
bond proceeds must be used for capital expenditures, and the 
taxpayer must make an irrevocable election for the provision to 
apply.103 Th e issuer, which must be a state or local government, 
may elect to receive a tax credit of up to 35 percent of the interest 
paid.104 

ONE ITEM NOTICEABLY ABSENT FROM THE ACT

Th e estate unifi ed credit exclusion amount is $3.5 million in 2009, 
$0 in 2010 (due to the repeal),106 and $1 million in 2011.107 Th e 
highest estate tax rate is 45 percent for 2009, 0 percent for 2010 
(due to the repeal), and 55 percent for 2011.108 Arguably, raising 
estate tax rates or lowering the exemption amount would encour-
age the wealthy to spend their money to avoid taxation at their 
death. Such spending may include giving it to friends, family, or 
charities, which would lead to the recipient’s spending. While 
this type of spending could fuel the economy, increase job oppor-

tunities, redistribute the wealth, and create more opportunities 
for society as a whole, the Act did not address the estate tax rate 
or the exemption amount. 
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