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Dear Taxation Section Members:

I hope this edition of the Michigan Tax Lawyer finds you and your family healthy. This Letter from the Chair arrives at a time when 
we have seen a tremendous upheaval in our lives on account of the COVID-19 pandemic. Many of our Section members have been 
fortunate enough to be able to transition their practice to a home office and to adapt to working remotely. (I will spare everyone jokes 
about lawyers not being treated uniformly as “essential” workers under Michigan’s stay-at-home orders.) As I write this, some members 
have already returned to, or are preparing to return to, their business offices. However, there still remains significant uncertainty as to 
what the future will hold. 

It has been challenging to transition the Taxation Section’s activities from our historical approach of offering live educational pre-
sentations with opportunities to network in person to alternative arrangements. The cancellation of the 33rd Annual Tax Conference 
was one unfortunate consequence of the pandemic, but we are already looking ahead to the 2021 conference. We hope that conditions 
will have improved by then such that we will be able to safely offer this fabulous event in its traditional, in-person format.

The Taxation Section has not been standing still since the implementation of Michigan’s stay-at-home order and the reopening 
that has followed. The pandemic and its resultant impact on the economy, especially during the spring, gave rise to the far-reaching 
CARES Act. Many of us spent significant amounts of time learning the intricacies of the tax provisions of the CARES Act and the loan 
provisions of the Paycheck Protection Program. The Section quickly adapted to the use of live-streamed video events, offering infor-
mative programs on the CARES Act that attracted strong attendance. The Council also voted to approve additional grants to the three 
recipients of our grant program – the low income tax clinics at the Michigan State University and University of Michigan law schools 
and the Accounting Aid Society. These additional grants bring our total grant allocation in 2020 to $18,000 – we are pleased to be able 
to provide this significant level of support to these worthy tax service providers. The Section’s second Law Student Writing Challenge 
has also wrapped up and we will announce our scholarship recipients this summer.

Looking ahead, the Taxation Section has additional plans in the works. Among other items, we plan on the following:

• Hosting a series of events by our committees via a video streaming service.

• Redesigning our Annual Meeting and Past Chairs’ Dinner to adapt to applicable health and safety standards.

• Coordinating an event on tax insurance transactions.

• Offering the 4th Annual Fundamentals of Taxation Program.

In closing. I would like to acknowledge the tremendous job accomplished by the 2020 Annual Tax Conference chair Brian Gal-
lagher, with the able assistance of vice chair Rebecca Pugliesi and Jeff Kirkey of ICLE, in assembling a stellar program for what would 
have been a great conference. I am comfortable stating the members of the Section are all looking forward to the return of the Annual 
Tax Conference in 2021 as a live event, if that can be achieved in a safe manner. I will also take the opportunity to recognize our stu-
dent award recipients whom we could not honor at the Annual Tax Conference– my congratulations are extended to Megan Wilson of 
MSU (nominated by Professor Joshua Wease and Zachary Mittison of MSU (nominated by Professor Joshua Wease) for earning these 
accolades.

All the best,

James H. Combs, Chair, Section of Taxation

Letter from the Chair
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employee benefitS

Lena Gionnette is the current Chair of the Employee Benefits Committee. On February 5, 2020, the Employee Benefits Commit-
tee held a breakfast event on fiduciary compliance. Brian Lakkides of Fiduciary Firewall Consulting led the discussion. On August 5, 
2020, the Employee Benefits Committee held a virtual webinar on COVID-19 related guidance. The Committee is currently develop-
ing its schedule of future events. For information on upcoming events, or to become involved with the Committee, please register for 
the Employee Benefits Committee on SBM Connect or contact Lena Gionnette at lgionnette@nixonpeabody.com or 585-263-1669. 
The Committee welcomes ideas and volunteers for presentations, events, and articles in our field. 

eStateS anD truStS

The Estates and Trust Committee plans to organize events for the Winter of 2020. The dates, locations and speakers will be deter-
mined soon. The Committee is looking for volunteers to speak at future events and to write articles related to our field. 

Please stay tuned for announcements regarding upcoming Committee events.

Nicholas E. Papasifakis
Clark Hill PLC
151 S. Old Woodward Ave., Ste. 200
Birmingham, Michigan 48009
P: (248) 530-9132
npapsifakis@clarkhill.com
P: (248) 530-9132
npapsifakis@clarkhill.com

feDeral income tax

The Chair of the Federal Income Tax Committee has transitioned from Allison Stelter of Honigman to Buzz Leach of Southern Mich-
igan Bank & Trust. The Committee would like to express its gratitude to Allison for her service and continued support of the Committee’s 
activities. If you are interested in presenting, have an idea for a topic, or want to become actively involved with the Committee, please 
contact Buzz Leach at bleach@smb-t.com. All are welcome, and the Committee is currently seeking ideas for future events.

State & local tax

Andrea Crumback is the current Chair of the State and Local Tax Committee. The Committee is keeping its members up to date 
on SBM connect and providing a SALT update on August 6 via ZOOM from 12  to 1 and is currently developing its schedule of future 
events. For information on upcoming events, or to become involved with the Committee, please register for the State and Local Tax 
Committee on SBM Connect or contact Andrea Crumback at acrumback@mikameyers.com. The Committee welcomes ideas and 
volunteers for presentations, events, and articles in our field.

young tax lawyerS

On May 5, the Young Tax Lawyers committee sponsored a zoom seminar on the topic of COVID-19 and working from home.  
Three speakers, Chris Attar, Cody Attisha, and Julie Rhoades held a lively discussion on the different trials and tribulations of being 
an associate during the Coronavirus epidemic and explored strategies to make the most of working from home during Gov. Whitmer’s 
Stay-at-Home order. The event was well attended and an overall success.  In addition, the Young Tax Lawyers committee presented a 
seminar in the Tax Section’s webinar series on August 7. The topic was Relationship Building and Client Development in an Evolving 
Legal Environment.

Committee Reports

mailto:lgionnette@nixonpeabody.com
mailto:npapsifakis@clarkhill.com
file:///C:\Users\hosner\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\4HHUFVKB\npapsifakis@clarkhill.com
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Honigman v City of Detroit:1  Service Providers Owe City Income Tax in 
the City in Which Work is Done

By Wayne D. Roberts and Darren J. Burmania

On May 18, 2020, the Michigan Supreme Court decided the Honigman litigation to finally resolve a dispute over how legal 
services must be sitused, or sourced, for purposes of calculating the law firm’s City of Detroit income tax liability.  In its decision, the 
Michigan Supreme Court held that services must be sitused using an “origin” methodology to the city in which the work is performed 
or “done.”  The Supreme Court holding reversed the decision of the Michigan Court of Appeals and effectively reinstated the decision 
from the Michigan Tax Tribunal.  Although the Honigman decision specifically dealt with the City of Detroit, it has widespread ram-
ifications because all Michigan cities that impose an income tax levy such taxes pursuant to the Michigan Uniform City Income Tax 
Ordinance (“UCITO”).  As a result, all city income taxes in Michigan are calculated using the statute in dispute in Honigman, MCL 
141.623, to calculate the “revenue factor” that applies to the types of personal services at issue.

backgrounD factS

The City of Detroit reviewed Honigman’s city income tax returns and issued city income tax assessments of approximately $1.1 
million against the Honigman law firm for tax years 2010-2014.2  These assessments became final in 2016 and Honigman appealed 
the assessments.  The dispute focused on the statutory apportionment methodology used to situs revenues earned by the law firm from 
legal services provided to clients.  The statute at issue sourced these legal service revenues to Detroit if the services were “rendered” in 
the City.

The method of sourcing service revenues is important because city income tax liabilities are calculated by multiplying the taxpay-
er’s total income by an “apportionment” factor before multiplying the apportioned tax base by the city income tax rate.  This type of 
formulary apportionment methodology is used to ensure that taxpayers are taxed only on the income that is properly attributed to the 
city at issue.  Under the UCITO applicable in Detroit, taxable income is apportioned to Detroit using an equally-weighted, three-factor 
formula comprised of payroll, property, and revenue factors.  The revenue factor is calculated by applying a fraction that is comprised 
of the taxpayer’s revenue sourced to Detroit, divided by the taxpayer’s total revenue earned everywhere.

Detroit revenue factor = Detroit Source revenue/total revenue earneD everywhere

The Michigan Tax Tribunal initially heard the appeal and ruled in favor of the City of Detroit.  The Tax Tribunal concluded that, 
for purposes of the UCITO, services are rendered in the city if the work to provide the services is done, or performed, in the city.  On 
appeal, the Michigan Court of Appeals reversed and held that services are rendered where the services are “delivered” to the client.  In 
its decision, the Court of Appeals applied a market-based, destination sourcing methodology that is similar to the methodology used 
for sales of goods, and accepted the billing address as a proxy for delivery location.

The City of Detroit filed an application for leave to appeal with the Michigan Supreme Court, which was granted.  The issue in 
dispute in the Supreme Court was the method of situsing service revenue earned by the law firm’s attorneys.  The City of Detroit took 
the position that service revenues must be sitused based on the location where the work is being done, or performed, while the law firm 
argued that service revenues should be sitused to the location the services are “delivered” based on the client’s billing address.3
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the michigan Supreme court DeciSion

In a decision written by Justice Markman, and joined by Justices Zahra, Bernstein, and Cavanagh, the Court held that service rev-
enue must be sitused using an “origin” theory based on the location at which the work is performed.4  The majority concluded that the 
Legislature intended to use this “origin” approach to situs service revenues.  The majority also noted that this methodology is different 
from the methodology used to situs revenue from the sales of goods, which is based on destination – to the location at which the goods 
are delivered to the customer.  

A key issue in the case was the fact that the UCITO used the terms “services performed” and “services rendered” within the statute 
with respect to the calculation of the city income tax liability.  Under traditional canons of construction, the use of different terms cre-
ates a presumption that the Legislature intended the terms to have different meanings.  However, both the majority and the concurring 
minority concluded that “services rendered” had a meaning similar to the term “services performed” for purposes of the city income tax, 
and each term indicated that services are sourced “in the city” if the work is performed, or done, in the city at issue.  

In its decision, to establish a foundation for its analysis, the Court provided a review of methods used by states to situs both sales 
and service revenue for purposes of business income and franchise taxes.  The Court also reviewed the history of the UCITO in con-
nection with multi-state and Michigan tax law governing the sourcing of service revenue using both origin sourcing (e.g., the UCITO 
and the Michigan Single Business Tax5), and market-based,  destination sourcing (e.g., the Michigan Business Tax6 and the Michigan 
Corporate Income Tax7).  

practical implicationS

The Honigman decision confirms that service revenues must be sourced to the location where the work is done.  While some com-
mentators have predicted tax revenue windfalls for cities that impose income taxes, the ultimate effect on each city, and each service 
provider’s city income tax liability, will be largely fact-intensive.  

For Honigman, the result was a dramatic increase in its Detroit city income tax liability because the firm had many lawyers working 
in the city to perform services for clients that were either located or receiving bills outside of the city of Detroit.  However, other law 
firms may realize a different result.  For example, for a law firm located in a suburb of Detroit that has 100% of its clients headquartered 
in Detroit, the Honigman decision will mean that the city income tax liability should approach $0 (i.e., if all of the service work is done 
outside of the City of Detroit, then no revenue from Detroit clients would be included in the revenue factor, and there likely would 
be no payroll or property in Detroit).  

In addition, although the Honigman decision applies directly only to business income earned from providing services to clients, the 
decision’s analysis reaffirms the fact that employee payroll is also sitused to the employee’s work location.  These work-location-based 
rules affect both payroll factors for businesses and city income tax liabilities and withholding determinations for employees.  In the 
current business climate, which includes stay-at-home orders and changes in the market that involve both mobile and remote work, 
businesses, service providers, and their clients are well-advised to review all of their city income tax compliance, withholding, and 
structural planning matters carefully.

about the authorS

Wayne D. Roberts is a tax attorney and registered CPA who serves as co-chair of the Business Tax practice with the Bodman law firm.  
Mr. Roberts has more than twenty years of state and local tax experience, and he has worked with state and city income taxes planning and 
litigation matters in Michigan, Ohio, and numerous other states. Mr. Roberts is a prolific writer and lecturer on tax topics, and is a past Chair 
of the State Bar of Michigan – Taxation Section, the National Association of State Bar Taxation Sections, and the MICPA/Michigan Taxation 
Section Michigan Tax Conference.  Mr. Roberts recently has also been actively involved in matters related to the CARES Act and the Paycheck 
Protection Program.

Darren J. Burmania is a business and banking attorney with the Bodman law firm with more than fifteen years of experience with 
planning and litigation matters involving corporate, taxation, and banking law.  Mr. Burmania has significant experience counseling both 
businesses and lenders, including a recent focus on matters involving the CARES Act and the Paycheck Protection Program.

enDnoteS

1 Honigman Miller Schwartz and Cohn LLP v City of Detroit, Mich. Sup. Ct. Docket No. 157522 (May 18, 2020).

2 Tax years beginning after 2014 were not included in the assessments.  Beginning in 2015, Detroit City Income Taxes are admin-
istered by the Michigan Department of Treasury.
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3 See Honigman, footnote 20 (The Court noted that, even if service revenue were to be sourced using a market-based, destination 
approach, the use of billing address was not a proper measure of delivery destination for services).

4 The concurring opinion also joined in this holding, but did not agree with a portion of the decision that addressed the issue of the 
Legislature’s use of different terms within the same Act.

5 Mich. Comp. Laws § 208.53 (service revenues sourced to Michigan based on where the work is done using a costs of performance 
approach).

6 See Mich. Comp. Laws § 208.1305(2) (service revenues sourced to Michigan based on the location where the benefit of the ser-
vice is received by the customer).

7 See Mich. Comp. Laws § 206.665(2) (service revenues sourced to Michigan based on the location where the benefit of the service 
is received by the customer).
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introDuction

    The Michigan Department of Treasury (the “Department”) took an expansive position regarding the application of the Mich-
igan Business Tax Act Apportionment Formula1 to a sale made by a multi-state business, but the court disagreed. In August 2018, 
the Michigan Court of Claims considered how the gain on the sale of an out-of-state business, which conducts some of its business 
activities in Michigan, should be taxed under the Michigan Business Tax Act. The Department applied the statutory formula, while the 
taxpayer used an alternative apportionment formula that the taxpayer claimed was necessary to fairly represent its business activities in 
Michigan. The Michigan Court of Claims decided in favor of the Department in Vectren Infrastructure Services Corp2 v. Dep’t of Treasury, 
No. 17-000107-MT (Mich. Ct. of Cl. Aug. 14, 2018), and the taxpayer appealed that decision to the Michigan Court of Appeals. 

On March 12, 2020, the Michigan Court of Appeals issued an unpublished decision in Vectren Infrastructure Services Corp v. Dep’t 
of Treasury3 reversing the Court of Claims decision. Thereafter, the Department filed a Motion for Reconsideration4 with the Court 
of Appeals that was ultimately denied.  The Department then filed an application for leave to the Supreme Court. This case is one to 
watch, as it will have a significant impact on taxpayers who plan to sell a multistate business with activities in Michigan.

Statutory backgrounD

    Michigan generally applies a 4.95% business income tax on a taxpayer’s business income tax base, after allocation and appor-
tionment.5 The business income tax base is a taxpayer’s business income subject to certain adjustments before and after allocation and 
apportionment.6 Apportionment is outlined in MCL 208.1301(1) through (3), which provides: 

(1) Except as otherwise provided in this act, each tax base established under this act shall be apportioned in accordance with this 
chapter.

(2) Each tax base of a taxpayer whose business activities are confined solely to this state shall be allocated to this state. Each tax base 
of a taxpayer whose business activities are subject to tax both within and outside of this state shall be apportioned to this state 
by multiplying each tax base by the sales factor calculated under section 303.

(3) A taxpayer whose business activities are subject to tax both within and outside of this state is subject to tax in another state in 
either of the following circumstances:

(a) The taxpayer is subject to a business privilege tax, a net income tax, a franchise tax measured by net income, a franchise 
tax for the privilege of doing business, or a corporate stock tax or a tax of the type imposed under this act in that state. 

(b) That state has jurisdiction to subject the taxpayer to 1 or more of the taxes listed in subdivision (a) regardless of whether 
that state does or does not subject the taxpayer to that tax.

The sales factor calculation is found in MCL 208.1303, which provides: 

(1) Except as otherwise provided in subsection (2) and section 311, the sales factor is a fraction, the numerator of which is the total 
sales of the taxpayer in this state during the tax year and the denominator of which is the total sales of the taxpayer everywhere 
during the tax year.

Selling Interests in Multistate Businesses: The Court of Appeals’ Recent 
Decision in Vectren Infrastructure Services Corp v. Dep’t of Treasury

By Jay B. Long
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(2) Except as otherwise provided under this subsection, for a taxpayer that is a unitary business group, sales include sales in this 
state of every person included in the unitary business group without regard to whether the person has nexus in this state. Sales 
between persons included in a unitary business group must be eliminated in calculating the sales factor.

the factS in vectren infraStructure ServiceS corp

Minnesota Limited, Inc. (“MLI”) was an S-corporation headquartered in Minnesota that engaged in the business of constructing, 
maintaining, and repairing oil and gas pipelines, as well as providing HAZMAT response.  MLI employed over 600 employees and 
served in 24 states. MLI’s service territory primarily included locations in the northern Midwest, such as Minnesota, Wisconsin, Iowa, 
North Dakota, South Dakota, and, in some years, the state of Michigan. MLI never maintained a permanent business location or 
permanent employees in Michigan.

In the summer of 2010, MLI was retained to assist in the cleanup of a severe oil pipeline spill in Kalamazoo, Michigan. MLI 
brought minimal equipment and employees to this project and rented most of the equipment it used. On March 31, 2011, while the 
cleanup project was on-going, MLI sold all of its assets, including capital assets and intangible assets of receivables, retainages, cash, 
prepaid expenses, inventory and goodwill, to Vectren (the “Sale”). MLI elected to treat the sale of its stock as an asset sale under IRC 
Sec. 338(h)(10).

MLI filed its MBT return for the short year period that ended on the date of the sale, which included January 1, 2011 and March 
31, 2011. MLI included the gain from the Sale in its preapportioned business income tax base and in the denominator of the sales 
factor. As a result, the gain from the Sale was treated as a gain attributable to its multi-state business, and the gain was not specifically 
allocated and sourced to Michigan. The inclusion of the gain in the apportionment factor resulted in a sales factor of 14.9860. In De-
cember 2014, the Department initiated an audit and adjusted the sales factor by excluding the gain on the Sale from the denominator 
of the sales factor; resulting in an adjusted sales factor of 69.9761 and a final assessment of $2,926,765.07, including penalty and 
interest. MLI raised four counts with the Court of Claims: 

1. the failure to include the gain from the Sale in the sales factor denominator results in a grossly distortive tax as the calculation 
results in a tax liability that is out of all appropriate proportion to MLI’s business activities conducted in Michigan,7

2. the gain on the Sale is nonoperational, nonrecurring, nonbusiness income; 

3. the sale of shareholder’s stock is not a business activity; and

4. MLI timely paid the tax based on reasonable interpretations of the MBTA.

In its decision affirming the Department’s assessment, the Court of Claims held that the (i) the Sale qualified as business income 
(ii) taxpayer’s appeal for alternative apportionment was unavailing, (iii) taxpayer had failed to provide any documentary evidence in 
support of contention that the tax imposed taxed extraterritorial activity, (iv) constitutional claims failed, and (v) plaintiff had failed to 
meet its burden to justify abatement of the penalty.

the court of appealS DeciSion

The Michigan Court of Appeals reversed the Court of Claims’ decision, holding that the imposition of the tax based on the statu-
tory formula would violate the Commerce Clause.8 In making its decision, the court analyzed the Michigan Compiled Laws, Michigan 
case law and U.S. Supreme Court case precedent to determine whether the Department’s application of the statutory apportionment 
formula in this case produced a grossly disproportionate result that patently taxes out-of-state activity. The Court of Appeals focused 
on the following key elements: 

1. The U.S. Supreme Court, in reference to the Due Process and Commerce Clauses, has not required the use of a specific, single 
formula; but has required that any formula used must be fair;

2. The Michigan legislature, consistent with Supreme Court decisions, enacted statutes that provide for an alternative appor-
tionment methodology if the statutory formula results in an unfair tax and such alternative formula was approved by the 
Department; and

3. U.S. Supreme Court and Michigan Supreme Court case law provide guidance regarding when an apportionment formula 
causes a state to tax a business on “more than its fair share of interstate commerce.” In other words, whether the statutory 
apportionment formula operates to “unreasonably and arbitrarily attribute to the taxing state a ‘percentage of the total income 
out of all appropriate proportion to the business transactions by the taxpayer in that state.’”9

Based on its analysis of controlling law, the Court of Appeals concluded that the statutory formula for the short year included 
income from the Sale that is not related to MLI’s Michigan business activities.10 Looking into the history of MLI’s business activity, the 
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Court of Appeals concluded that the value of MLI’s business and its assets were built up over many years and attributable to activity 
in many states.11 The Court of Appeals acknowledged that MLI’s Michigan sales historically averaged 7% of the total sales; which con-
firmed that most of the value in MLI historically stemmed from its multistate activities outside of Michigan.12 As such, the Court of 
Appeals concluded that that there was an unusual concentration of business activity in Michigan during MLI’s short year which caused 
an unconstitutional distortion.13 Next, the Court of Appeals addressed MLI’s failure to follow the statute’s procedural requirements for 
petitioning for alternative apportionment. Because the Department did not raise that issue in the Court of Claims, and did not ask for 
relief in the Court of Appeals, the Court of Appeals stated that such claim was waived.14 In the end, the Court of Appeals returned the 
matter of apportionment to the Department for the determination of an appropriate alternative method.15 

concluSion

The issue raised in Vectren Infrastructure Services Corp has a material impact on taxpayers that sell their interest in businesses with 
activities in Michigan that also operate in other states. If a taxpayer determines that the statutory apportionment formula unfairly rep-
resents the taxpayer’s business activity in Michigan, such taxpayer has a statutory ability to elect an alternative apportionment method. 
However, there are procedural considerations that should be carefully evaluated in making this decision and election.  In such a case, 
a taxpayer may be able to rebut the presumption that the statutory formula fairly represents the activities of its business by evidencing 
that the statutory formula fails to accurately account for the value of the business that is attributable to activity outside of Michigan. 

about the author

Jay B. Long is a senior attorney in the Detroit office of Bodman PLC. Jay has experience representing individual clients on estate planning 
and on gift and income tax matters. Jay also advises clients on corporate and transactional matters in connection with their closely-held 
businesses.

enDnoteS

1 Mich. Comp. Laws § 208.1301, et seq.

2 Vectren Infrastructure Services Corp, is the successor-in-interest to Minnesota Limited, Inc.

3 Unpublished order of the Court of Appeals, (Docket No. 345462). References to Vectren Infrastructure in this Article refers to the 
unpublished Michigan Court of Appeals decision, unless stated otherwise.

4 Mich. Ct. R. 7.215(F).

5 Mich. Comp. Laws § 208.1201(1).

6 Mich. Comp. Laws § 208.1201(2).

7 See also, Hans Rees’ Sons, Inc. v. North Carolina, 283 U.S. 123 (1931).

8 Vectren Infrastructure Services Corp, unpub op at 4. (Mich. Ct. App. Mar. 12, 2020).

9 Id. at 5-6 (internal quotations and citations omitted).

10 Id. at 7.

11 Id. at 5.

12 Id. at 7.

13 Id. at 7.

14 Id. at 8.

15 Id. at 8.
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introDuction

As 2019 drew to a close, Congress finally passed the highly-anticipated Setting Every Community Up for Retirement Enhance-
ment Act (the “SECURE Act” or the “Act”), and it was signed into law by the President shortly thereafter.  An essentially identical 
version of the Act had passed the House in May of 2019 on a 417-3 vote.1  However, despite enjoying virtually unanimous support in 
the Senate as well, this earlier version of the bill stalled in the Senate for political reasons, and many proponents feared that this legisla-
tion would die on the vine.  The Act eventually passed as part of a spending bill, the Further Consolidated Appropriations Act, 2020.2  

While there are some overarching themes,3 the legislation is really a potpourri of various minor tweaks to existing law and policy.  
Taken as a whole, this package of retirement plan reforms represents—by a wide margin—the most sweeping pension legislation since 
the Pension Protection Act of 2006.4  In many cases, the changes involve relaxation of rules, clarifications, or relief broadly supported 
by industry groups and widely viewed as helpful to promote increased retirement savings and to ease plan administration.  There are, of 
course, also a few items included which were seen as necessary to generate the tax revenue to pay for the remainder of the bill.

DetaileD analySiS of Secure act proviSionS

The medley of assorted changes made by the Act (grouped by title) include the following:

title i – expanDing anD preServing retirement SavingS

Multiple eMployer plans; pooled eMployer plans

The opening provision of the SECURE Act is—at least theoretically—one of its most significant.  It was intended to remove 
certain barriers that were seen as preventing unrelated small employers from banding together to form a single, larger multiple em-
ployer plan (“MEP”).  A MEP is generally a single plan maintained by two or more employers that are not part of the same controlled 
group.5  By leveraging their combined assets, the employers have access to superior administration services and investments at lower 
fees.  However, prior to the SECURE Act, there were two main impediments to this strategy:  The “common interest requirement” and 
the “unified plan rule.”  

The common interest requirement mandates that, in order to be considered a single ERISA6 plan, employers participating in a 
MEP share a commonality of interest besides plan participation.7  Thus, before the SECURE Act, MEPs generally only existed between 
employers with common ownership,8 employers in an industry group, or employers in the same geographic area.9  The SECURE Act 
creates a new category of MEP referred to as a pooled employer plan (“PEP”)10 and exempts such PEPs from the common interest 
requirement.11  A PEP is (1) an individual account plan that is established or maintained for the purpose of providing benefits to the 
employees of two or more employers, (2) that is a qualified retirement plan or IRA plan,12 and (3) the terms of which meet numerous 
specified requirements, one of which is that the plan be maintained by a pooled plan provider (“PPP”).13  A PPP must register with 
the DOL, accept responsibility as the named plan fiduciary and plan administrator, and ensure that anyone who handles plan assets is 
properly bonded.14  Though the Act does not specifically require it, presumably most PPPs will be financial institutions.  The net result 
is that completely unrelated employers may now participate in a MEP, provided it qualifies as a PEP.

An Overview of the SECURE Act

By Brian T. Gallagher
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However, even for employers with sufficient common interests to properly form a MEP prior to passage of the SECURE Act, 
the other major detractor from pursuing a MEP strategy was the unified plan rule (more commonly referred to as the “one bad apple 
rule”).  Because the MEP is a single plan, an uncorrected failure affecting one participating employer could jeopardize the qualification 
status of the entire plan for all of the other participating employers.15  The SECURE Act provides relief from this rule for PEPs, as well 
as standard “common interest” MEPs, if certain requirements are satisfied.16  In essence, these rules require the plan to provide that the 
plan assets attributable to accounts of employees of the noncompliant employer will be spun off into a separate plan or plans, and that 
the noncompliant employer will be liable for any liabilities attributable to these amounts.17  It should be noted that, if the MEP is a 
PEP, and the PPP does not perform substantially all of its required administrative functions, the Service is authorized to ignore this new 
rule and challenge the qualification of the entire plan.18

Together, these two new rules open the door for small employers to band together in open MEPs.  While many industry advocates 
have been clamoring for this development for years, it remains to be seen whether these employers will truly adopt such plans en masse.  
Many (including your author) remain skeptical.19

Effective Date:  Generally applies to plan years beginning after December 31, 2020.20

increase in 10 percent cap for autoMatic enrollMent safe harbor after 1st plan year

Section 401(k) plans are deemed to pass nondiscrimination testing if the plan design and operation meet certain “safe harbor” 
standards.21  One such safe harbor design is known as a qualified automatic contribution arrangement (or QACA).22  In addition to 
other requirements, a QACA must provide that, unless an eligible participant affirmatively elects otherwise, that participant is deemed 
to have elected to defer a specified portion of his or her compensation to the plan.23  The default deferral percentage for a QACA must 
be at least equal to a minimum percentage which starts at 3% in the first year of enrollment, and escalates to 6% by the fourth year of 
participation.24  This default deferral percentage is also subject to a cap.25  Prior to the SECURE Act, an automatically enrolled QACA 
participant’s deferral election could not exceed 10% of his or her compensation.26  The SECURE Act increased this threshold to 15% 
for all years after the initial year of auto-enrollment (which remains subject to the 10% cap).27

Effective Date:  Applies to plan years beginning after December 31, 2019.28

rules relating to election of safe harbor status

Another safe harbor design that will allow a plan to avoid nondiscrimination testing involves (among other requirements) the em-
ployer making a nonelective contribution on behalf of all participants in an amount equal to at least 3% of compensation.29  Such plans 
are often referred to as nonelective safe harbor plans.  Prior to the SECURE Act, the adoption of a new nonelective safe harbor plan or 
the addition of a nonelective safe harbor feature to an existing plan was required to be adopted prior to the beginning of the plan year 
in which the safe harbor nonelective status was desired.30  The SECURE Act allows plan sponsors to add such a feature as late as 30 
days prior to the end of the plan year for which it is effective.31  Additionally, a plan sponsor may add a safe harbor nonelective feature 
even later (until the close of the following plan year) if the sponsor is willing to make a safe harbor nonelective contribution of at least 
4% of each participant’s compensation.32  This portion of the Act also eliminates the safe harbor notice requirement for nonelective 
safe harbor plans.33  

Effective Date:  Applies to plan years beginning after December 31, 2019.34

increase in credit liMitation for sMall eMployer pension plan startup costs

The Act increases the small employer pension plan startup credit available to small employers35 adopting a new qualified plan, SIM-
PLE IRA, or SEP.36  This credit may be claimed in an amount of 50% of qualified startup costs, subject to a cap, for the year of startup 
and the two following years.37  Under the SECURE Act, this cap was increased to $250 per nonhighly compensated employee who is 
eligible for participation in the plan,38 up to a maximum of $5,000.39  The Act also provides for a minimum credit amount of $500.40

Effective Date:  Applies to taxable years beginning after December 31, 2019.41
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sMall eMployer autoMatic enrollMent credit

The Act also provides for a new credit for small employer plans that are amended to add an automatic enrollment feature.42  The 
credit is in an amount of $500 per year for the three-year period that begins in the taxable year in which the plan first included the 
feature.43  A new small employer plan which includes automatic enrollment can qualify for both the automatic enrollment credit and 
the startup credit.

Effective Date:  Applies to taxable years beginning after December 31, 2019.44

certain taxable non-tuition fellowship and stipend payMents treated as coMpensation for ira purposes

In addition to the annual dollar limitations, an individual’s deductible IRA contributions are generally limited to that individual’s 
includible compensation.45  Under pre-Act law, certain stipends and non-tuition fellowship payments paid to graduate and postdoctor-
al students were generally not counted toward this compensation limit.46  The SECURE Act changes this result, and provides that—for 
purposes of determining an individual’s compensation limit for deductible IRA contributions—the term “compensation” includes any 
amount which is included in the individual’s gross income and paid to the individual to aid the individual in the pursuit of graduate 
or postdoctoral study.47

Effective Date:  Applies to taxable years beginning after December 31, 2019.48

repeal of MaxiMuM age for traditional ira contributions

Prior to the passage of the SECURE Act, an individual could not make deductible contributions to a traditional IRA for a taxable 
year if that individual had attained age 70½ by the close of that year.49  The SECURE Act eliminated this restriction, and an otherwise 
eligible individual may now make deductible contributions to a traditional IRA at any age.50

In order to prevent what was perceived to be an abusive planning opportunity,51 this section of the Act also contains a provision 
coordinating this change with the qualified charitable distribution (“QCD”) rules52 by reducing the amount that an individual may 
exclude as a QCD in a taxable year by the excess of (1) the aggregate amount of deductible IRA contributions the individual made in 
taxable years beginning in the year the individual attained age 70½ over (2) the aggregate amount of such QCD disallowances for all 
taxable years preceding the current year.53

Effective Date:  Generally applies to taxable years beginning after December 31, 2019.54  

Qualified eMployer plans prohibited froM Making loans through credit cards and other siMilar arrangeMents

The SECURE Act clarifies that a qualified plan may not permit participants to take plan loans via a credit card or similar arrange-
ments.55  The Service has never supported such arrangements and, as a practical matter, very few plans allowed them.  However, it seems 
that this was enough of a perceived abuse to warrant a new statutory prohibition.

Effective Date:  Applies to loans made after enactment of the Act.56

portability of lifetiMe incoMe options

This provision of the Act provides that if a defined contribution plan ceases to offer a certain lifetime income investment under 
the plan, the plan may permit participants to elect to receive an in-kind distribution of the lifetime income investment within 90 days, 
even if the participant is not otherwise eligible to take distributions.57  A lifetime income investment is, subject to certain restrictions 
and requirements, an investment with an annuity feature or a feature that guarantees a minimum level of income (at least) annually for 
the life of the participant or for the lives of the participant and his or her beneficiary.58

Effective Date:  Applies to plan years beginning after December 31, 2019.59
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treatMent of custodial accounts on terMination of section 403(b) plans

This provision of the Act clarifies that a terminating 403(b) plan funded by 403(b)(7) custodial accounts may distribute individual 
custodial accounts to the affected participants.60  Under pre-Act law, it was not entirely clear that such a plan could even terminate 
without obtaining individual consent from each of the participants.61  Plans funded through both group and individual accounts are 
covered by this provision.62  The distributed custodial accounts will remain subject to the 403(b) requirements at the time and will 
continue to receive tax-favored treatment until distributed.63  There are a number of unanswered questions in terms of exactly what 
requirements will continue to apply to these plans, how compliance must be documented, and what reporting requirements apply to 
such distributions.

Effective Date:  Directs Treasury Department to issue guidance which is to apply retroactively for taxable years beginning after December 
31, 2008.64

clarification of retireMent incoMe account rules relating to church-controlled organizations

This provision of the SECURE Act primarily clarifies that non-qualified church-controlled organizations (“non-QCCOs”) can 
maintain or participate in a 403(b) plan funded through a retirement income account (“RIA”) described in IRC Section 403(b)(9).65  
The final 403(b) regulations effective in 2009 did not allow for this, and indeed, the Service began taking the position that pre-approved 
documents could not permit even QCCOs to participate in 403(b)(9) RIA plans because of a perceived problem with the difficulty of 
monitoring relating to whether the QCCO might become a non-QCCO after adoption of the document because its sales to the general 
public exceed the 25% limit for QCCO status.66

Effective Date:  Applies to years beginning before, on, or after the date of enactment of the Act.67

Qualified cash or deferred arrangeMents Must allow long-terM eMployees working More than 500 but less than 1,000 
hours per year to participate

This was among the more major changes made by the SECURE Act.  Under pre-Act law, eligible employees could be excluded 
from a plan until they complete 1,000 hours of service in any one-year eligibility computation period.68  Congress was concerned that 
many individuals (often women) were working on a part-time basis for long periods of time—perhaps their entire career—but would 
never work 1,000 hours in a single year.  As such, the Act will require that 401(k) plans permit participation by an employee who works 
at least 500 hours for three consecutive eligibility computation periods.69  This provision also makes some technical conforming changes 
(such as to the break-in-service rules).70

While these long-term, part-time employees must be eligible to make 401(k) deferrals, they are not required to receive any employ-
er contributions,71 and the Act grants nondiscrimination testing relief72 (which will be important for many plans, as such employees will 
likely have very low deferral rates) and exempts such individuals from top heavy minimum requirements.73  However, if an employer 
chooses to make employer contributions for such individuals, the employer must credit the employee with vesting service for any of the 
years in which he or she had at least 500 hours.74  This particular aspect of the rules has given rise to a number of interesting issues, par-
ticularly whether the special vesting rule would still apply to a plan which permits immediate eligibility for those part-time employees.

It is also important to note that the changes made by this provision were limited to 401(k) plans.  The universal availability require-
ments applicable to 403(b) plans remain unchanged.  Thus, 403(b) plans may permissibly continue to exclude part-time employees 
who are reasonably expected to work less than 20 hours per week.75

Effective Date:  Generally applies to plan years beginning after December 31, 2020.76  However, with respect to the required eligibility of 
these individuals, twelve-month periods beginning before January 1, 2021 are not taken into account.77  Therefore, the earliest date on which 
such affected individuals could be eligible to defer is January 1, 2024.

penalty-free withdrawals froM retireMent plans for individuals in case of birth of child or adoption

One provision of the Act that has received a lot of attention from participants is the ability to take a withdrawal for the birth or 
adoption of a child.  This provision allows a participant to take a distribution of up to $5,000 from his or her 401(k), 403(b), or gov-
ernmental 457(b) account or IRA within the one-year period following the birth or adoption of a child.78  The $5,000 limit applies on 
an aggregate basis across multiple plans, but separately to each individual, so together the child’s parents could take up to $10,000.79  
Such distributions are exempt from the 10% premature distribution penalty.80  Individuals may repay these distributions to the plan at 
any point in the future, provided the individual remains otherwise eligible to make contributions (i.e., in the case of an employer plan, 
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the participant must remain an active participant in the plan in order to repay the distribution).81  This is an optional plan feature.  
However, if plans permit these distributions, they must permit repayment.  Plan sponsors should also note that this would constitute 
an optional form of distribution under the Code section 411(d)(6) anti-cutback rules, meaning that if a plan sponsor does decide to 
add this feature, removing it will be very challenging.82

Effective Date:  Applies to distributions made after December 31, 2019.83

increase in age for reQuired beginning date for Mandatory distributions

Outside of the retirement plan industry, this provision of the Act has undoubtedly received the most attention.  Under pre-Act law, 
individuals were generally required to begin taking distributions from their retirement plans by April 1 of the calendar year following 
the calendar year in which they attain age 70½.84  Most plans permit non-5% owners to wait until April 1 of the calendar year follow-
ing the calendar year in which they retire, if later than the calendar year in which they attain age 70½.85  The SECURE Act increases 
the age on which the required beginning date is based from 70½ to 72.86  While presumably the vast majority of plan sponsors will 
adopt this increase, it is important to note that they are technically not required to do so.  Although the Act does not specify that this 
is an optional provision, plans that continue to use the old rules will necessarily satisfy the new rules.  This has come up particularly 
in connection with governmental plans, whose sponsors often lack the authority to make optional changes until they go through the 
legislative process.

Effective Date:  Applies to distributions required to be made after December 31, 2019, with respect to individuals who attain age 70½ 
after such date.87  In other words, anyone who was required to begin or continue taking required minimum distributions in 2020 under prior 
law is still required to do so.  Those who attain age 70½ after December 31, 2019 will now have an additional year or two, depending upon 
their birthdays, before they must commence required minimum distributions.

special rules for MiniMuM funding standards for coMMunity newspaper plans

This provision provides certain funding relief to a very narrow subset of defined benefit pension plans identified as “community 
newspaper plans.”88  This relief includes the ability for such a plan to elect to use an 8% interest rate assumption for purposes of mea-
suring its minimum funding target and target normal cost for a year (rather than the segment rates that otherwise would apply), and 
to amortize a funding shortfall over a 30-year period (versus the 7-year period that would otherwise apply).89

Effective Date:  Applies to plan years ending after December 31, 2017.90

treating excluded difficulty of care payMents as coMpensation for deterMining retireMent contribution liMitations

“Difficulty of care payments” are payments from a state or political subdivision or a foster agency to a foster care provider for 
providing additional care to individuals who are physically, mentally, or emotionally handicapped.91  Because such payments are ex-
cluded from gross income, foster care providers could not count them toward the compensation limits applicable to IRAs and qualified 
plans.  This was especially viewed to be problematic for home healthcare professionals working in such settings who might be paid 
exclusively through such difficulty of care payments, and therefore were effectively prohibited from contributing to a retirement plan.  
The SECURE Act provides that these difficulty of care payments will now be treated as compensation for purposes of calculating the 
contribution limits applicable to IRAs and defined contribution plans.92

Effective Date:  Applies to contributions made after the date of enactment of the Act with respect to IRAs.93  Applies to plan years beginning 
after December 31, 2015 with respect to qualified defined contribution plans.94

title ii – aDminiStrative improvementS

plan adopted by filing due date for year May be treated as in effect as of close of year

Under pre-Act law, in order for a plan to be treated as in effect for a year, the plan was required to have been adopted by the last day 
of the taxable year.95  This provision of the SECURE Act permits businesses to treat a plan as having been in effect for a taxable year if 
it is adopted by the due date (including extensions) for the employer’s tax return for that year.96  This is likely to prove most beneficial 
for individuals who are considering establishing “solo” plans.
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Note that this does not affect the rule that a 401(k) arrangement must be in place prior to any amounts being deferred.97  As such, 
any plan adopted following the close of a plan year could not include an elective deferral feature.

Effective Date:  Applies to plans adopted for taxable years beginning after December 31, 2019.98

coMbined annual report for group of plans

Under the Code and ERISA, most plans are required to file an annual return on Form 5500.99  Under pre-Act law, a separate re-
turn was required for each plan.100  The SECURE Act directs the Service and the Department of Labor to promulgate rules that would 
permit a group of “similar plans” to file a single annual return.101  In order to qualify for this treatment, all of the plans in a group:  (1) 
must be defined contribution plans; (2) must have the same trustee, the same named fiduciary, the same plan administrator, and the 
same plan year; and (3) must offer the same investments to participants.102  This change is aimed at facilitating consolidated filings by 
groups of unrelated small employers with similar single employer plans on the same vendor platform (but not participating in a PEP); 
however, depending on how broadly the new rules are written, it may also be beneficial to larger plan sponsors that offer several similar 
plans within their controlled groups.

Effective Date:  Agencies are directed to implement such a program not later than January 1, 2022, to be applicable to returns and reports 
for plan years beginning after December 31, 2021.103

disclosure regarding lifetiMe incoMe

ERISA plans are required to distribute quarterly benefit statements to participants (or annual benefit statements, if the plan does 
not permit self-direction).104  The SECURE Act requires these benefit statements to include an estimate of the lifetime income stream 
equivalent of the participant’s account balance.105  The Act directs the Department of Labor to issue guidance on how to calculate this 
amount, and to develop a model disclosure.106

Effective Date:  Applies to pension benefit statements furnished more than twelve months after the latest of the issuance of interim final 
rules, the model disclosure, or the assumptions to be used for these purposes (all of which are required to be issued within one year of enactment 
of the Act).107

fiduciary safe harbor for selection of lifetiMe incoMe provider

ERISA requires plan fiduciaries to act as prudent professionals in the selection of investments available under a plan.108  The SE-
CURE Act establishes a new statutory safe harbor, pursuant to which plan fiduciaries will be deemed to have met this duty with respect 
to the selection of a lifetime income provider, if certain procedural requirements109 are satisfied.110  If a fiduciary follows these steps, 
the fiduciary is protected from any losses that may result to the participant or beneficiary due to an insurer’s inability in the future to 
satisfy its financial obligations under the terms of the contract.111  It should be noted that this safe harbor only extends to selection of 
the lifetime income provider (i.e., the insurer or annuity provider), and does not alleviate the need for the fiduciary to go through the 
usual fiduciary analysis with respect to the terms of the contract itself.  Many practitioners are skeptical of whether this new fiduciary 
safe harbor will really lead to more widespread inclusion of such guaranteed retirement income options in defined contribution plans.

Effective Date:  As no particular effective date is specified, this applies as of the date of enactment of the Act.

Modification of nondiscriMination rules to protect older, longer service participants

It is no secret that, for many years now, there has been a clear shift from defined benefit pension plans to defined contribution 
plans.  As these legacy defined benefit plans are amended to cut off eligibility for new hires (commonly known as a “closed plan”) or 
to cease accruals for all participants (commonly known as a “frozen plan”), the affected participants are generally transitioned to new 
defined contribution plans.  In the case of a freeze, the affected participants are often given an increased employer contribution in the 
defined contribution plan to compensate them for the lost future accruals in the defined benefit plan.  Over time, the affected individ-
uals left in the frozen and closed defined benefit plans or who receive special contributions in the defined contribution plans are older, 
longer service employees who tend to become highly compensated.  As a result, it becomes increasingly harder for the plans to pass the 
minimum participation, coverage, and nondiscrimination testing applicable to such plans.112  Beginning in 2013, the Service began 
issuing temporary testing relief relating to closed plans to allow them to be aggregated with defined contribution plans and tested on 
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an aggregate basis without meeting the threshold conditions for combined testing that would otherwise apply.113  This temporary relief 
had been extended and updated on an annual basis.114

The SECURE Act codifies and expands upon this relief.  In order to be eligible for this relief, plans must meet certain require-
ments.  These requirements vary somewhat depending upon the exact relief sought, but they generally require that:  (1) the plan met 
the applicable testing requirements as of the date of freeze or closure (and in some cases for the two following years), (2) the plan was 
not subsequently amended in a way that would favor highly compensated employees, and (3) the plan did not have any substantial 
increase in the coverage or value of benefits for the five-year period preceding the freeze or closure.115  Plans closed or frozen before April 
5, 2017 are considered grandfathered and exempt from the third requirement.116

Closed defined benefit plans that meet these requirements are deemed to pass the benefits, rights, and features nondiscrimination 
testing under Code section 401(a)(4).117  The Act also allows such a closed defined benefit plan to be aggregated with the sponsor’s defined 
contribution plan and tested on a benefits basis, provided the defined contribution plan either:  (1) provides matching contributions, (2) 
is a 403(b) plan which includes either matching or nonelective contributions, or (3) is an employee stock ownership plan (“ESOP”).118  
Additionally, defined contribution plans which provide make-whole contributions to participants to compensate them for a reduction or 
elimination of accruals under the sponsor’s frozen defined benefit plan are permitted to test on a benefits basis.119  Finally, the Act provides 
relief from the minimum participation requirements for a defined benefit plan which meets these requirements.120

Effective Date:  Generally applies as of the date of enactment of the Act.121  However, there are various special rules, including an option 
for a plan sponsor to elect to apply the relief to plan years beginning after December 31, 2013.122

Modification of pbgc preMiuMs for csec plans

Cooperative and small employer charity pension plans (“CSEC Plans”) are generally multiple employer defined benefit pension 
plans maintained by sponsors who are all tax-exempt charitable organizations.123  The SECURE Act provides that, for CSEC Plans, 
PBGC flat-rate premiums are set at $19 per participant and PBGC variable-rate premiums are set at $9 per $1,000 of unfunded vested 
benefits.124  The Act also contains special favorable rules for calculating the unfunded vested benefit levels in a CSEC Plan. 

Effective Date:  Applies to plan years beginning after December 31, 2018.125

title iii – other benefitS

benefits provided to volunteer firefighters and eMergency Medical responders

This provision is unrelated to retirement plans.  It temporarily reinstates (for 2020 only) a gross income exclusion for certain 
property tax discounts or reimbursements received by volunteer emergency responders and increases the permissible amount of these 
qualified state or local tax benefits to $50 per month.126

Effective Date:  Applies to taxable years beginning after December 31, 2019.127

expansion of section 529 plans

This provision is also unrelated to retirement plans.  It permits 529 plans (which are tax advantaged savings or funding vehicles for 
higher education costs) to be used to cover costs associated with registered apprenticeships and allows distributions of up to $10,000 
per year toward qualified student loan repayments.128

Effective Date:  Applies to distributions made after December 31, 2018.129

title iv – revenue proviSionS

Modification of reQuired distribution rules for designated beneficiaries

Easily the least popular aspect of the SECURE Act, this provision effectively eliminates the viability of the “stretch IRA,” a popular 
estate planning and wealth transfer vehicle.  
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Prior to the SECURE Act, the required minimum distribution rules applicable to the beneficiary of an IRA or retirement plan 
account depended upon whether the participant died before or after his or her required beginning date.130  If the participant died on 
or after the required beginning date, distributions were required to be made at least as rapidly as the distribution method in place prior 
to the participant’s death.131  However, if the participant died before the required beginning date, a designated non-spouse beneficiary 
could generally elect to take required minimum distributions over his or her own life expectancy, provided such distributions com-
menced within one year of the participant’s death.132  By designating a substantially younger non-spouse beneficiary (such as a child or 
grandchild) an account holder was able to dramatically increase the period over which required minimum distributions were required 
to be taken, thereby dramatically decreasing the size of each required distribution, and resulting in an extension of the period during 
which the remaining assets continued to enjoy tax-deferred growth.  This strategy is what was commonly known as a stretch IRA, be-
cause it effectively stretched the tax-advantaged nature of the assets over the younger beneficiary’s life expectancy.

Under the SECURE Act, the general rule is that, in the case of a defined contribution plan, regardless of whether the participant 
dies before or after the required beginning date, the remaining account balance must be distributed to the designated beneficiary by 
the end of the tenth calendar year following the year of the participant’s death.133  The Act created an exception to this general rule for 
“eligible designated beneficiaries,” which term includes:  surviving spouses, minor children, chronically ill individuals, and any other 
individual who is not more than ten years younger than the participant.134  In the case of such eligible designated beneficiaries, the 
remaining account balance may be distributed over the life expectancy of the eligible designated beneficiary, provided distributions 
begin within one year of the participant’s death (similar to pre-Act law).135  Once an eligible designated beneficiary who is a minor child 
reaches the age of majority,136 the remaining balance must be distributed within ten years.137  Similarly, upon the death of an eligible 
designated beneficiary, the remaining account balance must be distributed within ten years.138

This new post-death required minimum distribution regime applies to qualified defined contribution plans, 403(b) plans, and 
457(b) plans maintained by governmental employers.139  Interestingly, this rule does not apply to 457(b) plans maintained by tax-ex-
empt entities, which are virtually always designed as “top hat” plans for a select group of management and highly compensated employ-
ees.140  As such, the stretch IRA strategy is still alive and well in that context.  It is unclear whether this was intended, but it is certainly 
unusual for executive compensation to receive more favorable tax treatment than plans that cover the rank-and-file employees.141

Effective Date:  Generally applies to distributions with respect to employees who die after December 31, 2019.142  However, there are 
delayed effective dates for collectively bargained and governmental plans.143

increase in penalty for failure to file

This provision of the Act increased the penalty for certain required returns filed more than 60 days after their due date.  The min-
imum penalty is increased from $330 to $435 (or 100% of the tax due, if less than the then applicable amount).144

Effective Date:  Applies to returns the due date for which (including extensions) is after December 31, 2019.145

increased penalties for failure to file retireMent plan returns

The SECURE Act also dramatically increases Service penalties for delinquent retirement plan returns, in most cases by a multiple 
of ten.  The penalty for failure to file an annual return on Form 5500 has been increased from $25 per day, not to exceed $15,000, to 
$250 per day, not to exceed $150,000.146  Similarly, the penalty for a delinquent Form 8955-SSA has been increased tenfold to $10 per 
participant, not to exceed $50,000.147  The penalty for failure to provide the appropriate income tax withholding notices is increased to 
$100 per failure, not to exceed $50,000 per year.148

Effective Date:  Applies to returns, statements, and notifications required to be filed, and notices required to be provided, after December 
31, 2019.149

increase inforMation sharing to adMinister excise taxes

This portion of the Act is entirely unrelated to retirement plans.  It authorizes the Service to share tax return information with U.S. 
Customs and Border Patrol in order to effectively enforce the heavy vehicle use tax, in order to address a technical problem created by 
the transfer of certain customs employees from the Treasury Department to the Department of Homeland Security back in 2003.150

Effective Date:  As no particular effective date is specified, this applies as of the date of enactment of the Act.
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title v – tax relief for certain chilDren

Modification of rules relating to the taxation of unearned incoMe of certain children

This provision also has little, if any, direct impact on retirement plans.  It repeals a portion of the Tax Cuts and Jobs Act of 2017 
(“TCJA”) applicable to the “kiddie tax.”151  This TCJA rule had provided that net unearned income of a child was taxed according to 
the brackets applicable to trusts and estates.152  The resulting dramatic increase in the taxation of unearned income (including survivor 
benefits) was widely viewed as unfair to certain children, particularly those receiving survivor benefits from deceased U.S. military 
personnel who died while serving in a conflict (so-called “Gold Star Family Members”).

Effective Date:  Generally applies to taxable years beginning after December 31, 2019.153  However, there are special effective dates, in-
cluding permission for a taxpayer to elect retroactive application to taxable years beginning in 2018, 2019, or both.154

title vi – aDminiStrative proviSionS

provisions relating to plan aMendMents

The general deadline for amending a plan for the SECURE Act changes is the last day of the first plan year beginning on or after 
January 1, 2022.155  In other words, calendar year plans have until December 31, 2022.  Provided certain conditions are met, govern-
mental and collectively bargained plans have until the end of the 2024 plan year.156  Anti-cutback relief is provided for such amend-
ments that are timely adopted.157

other retirement changeS in the conSoliDateD appropriationS act, 2020 

While not located in the SECURE Act itself, there was one other important retirement-related provision included in another 
division of the Further Consolidated Appropriations Act, 2020:158

reDuction in ageS for in-Service withDrawalS

A provision of Bipartisan American Miners Act portion of the Further Consolidated Appropriations Act, 2020 reduced the age 
at which in-service withdrawals are permitted from age 62 to age 59½ for qualified defined benefit and money purchase plans,159 and 
from age 70½ to age 59½ for governmental 457(b) plans.160

Effective Date:  Applies to plan years beginning after December 31, 2019.161

NOTE:  Because this provision was not included in the SECURE Act Division of the Further Consolidated Appropriations Act, 
2020, it is unclear whether the SECURE Act’s amendment deadline and (although probably unnecessary) anti-cutback relief apply.

concluSion

As with so many pieces of legislation these days, the SECURE Act’s title was obviously devised to fit a cute acronym, which begs 
the question:  Will this Act really set the stage for a more secure retirement for American workers?  Only time will tell.  What is clear is 
that these changes will have a major (and relatively immediate) impact on both plan sponsors and participants.  Virtually every retire-
ment plan and IRA will be affected by the SECURE Act, though different types of plans will be impacted in very different ways.  These 
changes will also have a significant impact on existing and future estate plans that involve retirement plan assets.
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enDnoteS

1 Setting Every Community Up for Retirement Enhancement Act of 2019, H.R. 1994, 116TH Cong., May 23, 2019.  Similar leg-
islation was also brewing in the Senate under the monikers “Retirement Enhancement and Savings Act” (RESA) and “Retirement 
Security and Savings Act” (RSSA).

2 Pub. L. No. 116-94.  The SECURE Act is set forth as Division O of the Further Consolidated Appropriations Act, 2020.  As per-
mitted by Section 1(a) of Division O, that division is separately cited to throughout the remainder of this article as the “SECURE 
Act.”

3 For example, one will notice multiple provisions designed to facilitate retirement plan participation among typically underserved 
demographics (e.g., part time workers and small business employees), to reflect the longer life expectancy of workers, and to en-
courage the inclusion of lifetime income options in defined contribution plans.

4 Pub. L. No. 109-280, 120 Stat. 780.

5 See generally I.R.C. § 413(c).

6 Employee Retirement Income Security Act of 1974 (“ERISA”), Pub. L. No. 93-406, 88 Stat 829.

7 This rule generally stems from DOL interpretations of ERISA § 3(1) and 3(5).  See, e.g., DOL Advisory Opinions 2001-04A, 
2003-17A,  and 2012-04A.

8 These are generally employers which share common ownership, but not to the degree necessary to render them a controlled group 
or affiliated service group (in which case, they could participate in a single employer plan).  As a practical matter, many pre-SE-
CURE Act MEPs were created unintentionally by such quasi-related employers, often as the result of a divestiture of ownership 
in a previously-related company through M&A activity subsequent to initial plan participation.

9 The DOL attempted to address these issues through final regulations permitting association MEPs in 2019.  However, this rule 
was of limited practical usefulness (as these were not true “open” MEPs), and the status of the final regulation was in jeopardy 
following successful legal challenges to a parallel rule for association health plans.

10 ERISA § 3(43), as added by SECURE Act § 101(c).

11 ERISA § 3(2)(C), as added by SECURE Act § 101(b).

12 Note that the PEP regime does not extend to 403(b) plans.

13 ERISA § 3(43), as added by SECURE Act § 101(c). 

14 ERISA § 3(44), as added by SECURE Act § 101(c).

15 Reg. § 1.413-2(c)(3)(iv).

16 I.R.C. § 413(e), as added by SECURE Act § 101(a).

17 I.R.C. § 413(e)(2)(A), as added by SECURE Act § 101(a).

18 I.R.C. § 413(e)(2)(B), as added by SECURE Act § 101(a).

19 On the other hand, some have suggested that—while these rules were targeted at small employers—there may actually be more 
interest among financial institutions and some larger employers in consolidating the industry into a limited number of “mega 
plans.”

20 SECURE Act § 101(e)(1).

21 I.R.C. § 401(k)(12)-(13).

22 I.R.C. § 401(k)(13).

23 I.R.C. § 401(k)(13)(C).

24 I.R.C. § 401(k)(13)(C)(iii).

25 I.R.C. § 401(k)(13)(C)(iii).

26 I.R.C. § 401(k)(13)(C)(iii).

27 I.R.C. § 401(k)(13)(C)(iii), as amended by SECURE Act § 102(a).  Interestingly, Mark Iwry (a Non-resident Senior Fellow at the 
Brookings Institute who was instrumental in the development of the Pension Protection Act of 2006 auto-enrollment provisions) 
indicated at a recent American Bar Association Tax Section meeting that the inclusion of the 10% ceiling for automatic increases 
was actually the result of a drafting error in the Pension Protection Act of 2006.  This limit was only intended to apply to the first 
year of participation, and automatic increases were never intended to be subject to this limit.
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28 SECURE Act § 102(b).

29 I.R.C. § 401(k)(12)(C).

30 Reg. § 1.401(k)-3(e).  As a practical matter, the deadline was usually treated as being 30 days prior to the beginning of the plan 
year, because this was the deadline for distribution of a required safe harbor notice to participants.

31 New I.R.C. § 401(k)(12)(F)(i)(I), as added by SECURE Act § 103(b).

32 New I.R.C. § 401(k)(12)(F)(i)(II) and (iii), as added by SECURE Act § 103(b).

33 I.R.C. § 401(k)(12)(A), as amended by SECURE Act § 103(a).  While this change was necessary to facilitate the adoption of 
nonelective safe harbor formulas after the start of a plan year, it is not limited to that circumstance.

34 SECURE Act § 103(d).

35 A small employer is generally an employer which had no more than 100 employees who received at least $5,000 from the employ-
er for the preceding year.  See I.R.C. § 408(p)(2)(C)(i).

36 I.R.C. § 45(E)(b)(1), as amended by SECURE Act § 104(a).

37 I.R.C. § 45E(a)-(b).

38 Note that these employees do not need to actually participate.

39 I.R.C. § 45E(b)(1), as amended by SECURE Act § 104(a).

40 I.R.C. § 45E(b)(1)(A), as amended by SECURE Act § 104(a).

41 SECURE Act § 104(b).

42 I.R.C. § 45T, as added by SECURE Act § 105(a).  In order to qualify for this credit, the auto-enrollment feature must constitute 
an eligible automatic enrollment arrangement under I.R.C. § 414(w).  See I.R.C. § 45T(b)(1), as added by SECURE Act 105(a).

43 I.R.C. § 45T(b), as added by SECURE Act § 105(a).

44 SECURE Act § 105(d).

45 I.R.C. § 219(b)(1)(B).

46 See I.R.C. § 402(c); I.R.S. Publication 590.

47 I.R.C. § 219(f )(1), as amended by SECURE Act § 106(a).

48 SECURE Act § 106(b).

49 I.R.C. § 219(d)(1), prior to repeal by SECURE Act § 107(a).

50 SECURE Act § 107(a).

51 The drafters were concerned that taxpayers could have essentially used their IRA as a pass-through to make an end-run around 
the itemization requirement necessary to deduct charitable contributions.  Without this coordination, a taxpayer would have been 
able to make a deductible IRA contribution (which would reduce the taxpayer’s AGI) and turn around and use those funds to 
make a charitable contribution on a pre-tax basis without itemizing (and therefore still take the full standard deduction).

52 A qualified charitable distribution is generally a donation directly from a taxpayer’s IRA to a charity made on or after the date the 
taxpayer attains age 70½.  Such QCDs are excludible from the taxpayer’s income up to $100,000 per year.  It’s worth mentioning 
that the age 70½ threshold for QCDs is unaffected by the SECURE Act’s increase in the age for RMDs to 72.

53 SECURE Act § 107(b).

54 SECURE Act § 107(d).

55 New I.R.C. § 72(p)(2)(D), as added by SECURE Act § 108(a).

56 SECURE Act § 108(b).

57 SECURE Act § 109(a).

58 I.R.C. § 401(a)(38)(B)(ii), as added by SECURE Act § 109(a).  At least at this point, the second category (commonly known as a 
“guaranteed minimum withdrawal benefit” feature) are far more common in qualified defined contribution plans than annuities.  
These features typically guarantee a certain withdrawal rate (e.g., 4% or 5%) beginning at normal retirement age, and are often 
offered in connection with a plan’s target date funds.

59 SECURE Act § 109(e).
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60 SECURE Act § 110.

61 See Reg. § 1.403(b)-10(a)(1) (which specifically references annuity contracts, but not custodial accounts); Rev. Rul. 2011-7; I.R.S. 
TE/GE Advisory Committee on Tax Exempt and Government Entities (ACT) 2015 Report of Recommendations, at pg. 43.

62 Though, as a practical matter, most plans funded through a group custodial account are not in need of this relief.

63 SECURE Act § 110.

64 SECURE Act § 110.

65 I.R.C. § 403(b)(9)(B), as amended by SECURE Act §111(a).  A retirement income account is a funding mechanism available 
only to church plans.  There are certain advantages to funding through a 403(b)(9) RIA, such as the ability to invest plan funds 
in a broader range of assets than annuities or mutual funds (as would be required for 403(b) plans funded through annuities or 
custodial accounts), such as collective trusts.

66 See Reg. § 1.403(b)-2(b)(5); -9(a).  Virtually all pre-approved RIA documents prohibit participation by QCCOs and non-QC-
COs (because the Service required them to do so).  Unfortunately, even with the retroactive clarification provided by the SE-
CURE Act, it is unlikely that this situation can be addressed in a way that would permit QCCOs and non-QCCOs to adopt a 
pre-approved plan prior to the March 31, 2020 deadline for doing so during the current remedial amendment period.

67 SECURE Act § 111(b).

68 I.R.C. § 410(a)(1)(ii).

69 SECURE Act § 112(a).

70 I.R.C. § 401(k)(15)(B)(iii), as added by SECURE Act § 112(a).

71 I.R.C. § 401(k)(15)(B)(i)(I), as added by SECURE Act § 112(a).

72 I.R.C. § 401(k)(15)(B)(i)(II), as added by SECURE Act § 112(a).

73 I.R.C. § 401(k)(15)(B)(ii), as added by SECURE Act § 112(a).

74 I.R.C. § 401(k)(15)(B)(iii), as added by SECURE Act § 112(a).

75 See I.R.C. § 403(b)(12)(A).

76 SECURE Act § 112(b).

77 Id.

78 I.R.C. § 72(t)(2)(H)(iv)(I), as added by SECURE Act § 113(a).  In the case of adoption, an eligible adoptee is any individual 
(other than the child of the tax-payer’s spouse) who has not attained age 18 or is physically or mentally incapable of self-support.

79 I.R.C. § 72(t)(2)(H)(ii) and (iv), as added by SECURE Act § 113(a).

80 I.R.C. § 72(t)(2)(H), as added by SECURE Act § 113(a).

81 I.R.C. § 72(t)(2)(H)(v), as added by SECURE Act § 113(a).

82 See I.R.C. § 411(d)(6)(B)(ii); Reg. § 1.411(d)-3(g)(6)(ii).

83 SECURE Act § 113(b).

84 I.R.C. § 401(a)(9)(C)(i)(I), prior to amendment by SECURE Act § 114(a).

85 See I.R.C. § 401(a)(9)(C)(i)(II) and (ii).

86 I.R.C. § 401(a)(9)(C)(i)(I), as amended by SECURE Act § 114(a).

87 SECURE Act § 114(d).

88 Plans eligible for this relief include a “community newspaper plan” (as very specifically defined in the Act) in which benefit ac-
cruals were frozen on or before December 31, 2017.  Congressional leaders from Washington state led the charge to include this 
special interest rider in Act.

89 I.R.C. § 430(m) and ERISA § 303(m), as added by SECURE Act § 115(a)-(b).

90 SECURE Act § 115(c).

91 I.R.C. § 131(c).

92 I.R.C. §§ 408(o)(5) and 415(c)(8), as added by SECURE Act § 116(a)-(b).

93 SECURE Act § 116(a)(2).
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94 SECURE Act § 116(b)(2).

95 See I.R.C. § 401(b), prior to amendment by SECURE Act § 201(a).

96 See I.R.C. § 401(b)(2), as added by SECURE Act § 201(a).

97 Reg. § 1.401(k)-1(a)(3)(iii)(A).

98 SECURE Act § 201(b).

99 I.R.C. § 6058; ERISA § 104.

100 Sal L. Tripodi, The ERISA Outline Book § 13A.III.A.2 (2013 ed.).

101 SECURE Act § 202(a).

102 SECURE Act § 202(c).

103 SECURE Act § 202(e).

104 ERISA § 105(a)(1)(A).

105 ERISA § 105(a)(2)(B), as amended by SECURE Act § 203(a).

106 ERISA § 105(a)(2)(D)(ii)-(iii), as added by SECURE Act § 203(b).

107 ERISA § 105(a)(2)(D)(v), as added by SECURE Act § 203(b).

108 ERISA § 404(a).

109 ERISA § 404(e), as added by SECURE Act § 204.  The safe harbor requires a thorough search and evaluation of certain criteria 
regarding the insurer and the guaranteed retirement income contract, but allows the fiduciary to rely on certain representations 
made by the insurer regarding its qualifications and solvency.

110 This new safe harbor is similar to the existing regulatory safe harbor set forth in DOL Reg. § 2550.404a-4. 

111 ERISA § 404(e)(5), as added by SECURE Act § 204.

112 See generally I.R.C. §§ 401(a)(4); 401(a)(26); 410(b). 

113 See Notice 2014-5.

114 See Notice 2015-28, Notice 2016-57, and Notice 2017-45.

115 See, e.g., new I.R.C. § 401(o)(1)(A)-(C) and (2)(A), as added by SECURE Act § 205(a); I.R.C. § 401(a)(26)(I), as added by 
SECURE Act § 205(b).

116 New I.R.C. § 401(o)(1)(A)(iii), (B)(iii)(IV), and (2)(A)(iv), as added by SECURE Act § 205(a); I.R.C. § 401(a)(26)(I)(i)(III), as 
added by SECURE Act § 205(b).

117 New I.R.C. § 401(o)(1)(A), as added by SECURE Act § 205(a).

118 New I.R.C. § 401(o)(1)(B), as added by SECURE Act § 205(a).

119 New I.R.C. § 401(o)(2)(A), as added by SECURE Act § 205(a).  Testing on a benefits basis will often yield more favorable results, 
because it looks at the future benefit created by the current contribution.  Since the same contribution is worth much more to a 
younger worker, testing on a benefits basis generally permits larger contributions for older workers.  

120 I.R.C. § 401(a)(26)(I), as added by SECURE Act § 205(b).

121 SECURE Act § 205(c)(1).

122 SECURE Act § 205(c)(2).

123 ERISA § 210(f )(1).

124 ERISA § 4006(a)(3)(A), as added by SECURE Act § 206(a); ERISA § 4006(a)(3)(E), as added by SECURE Act § 206(b).  For 
2020, these rates would otherwise be $83 per participant and $45 per $1,000 of unfunded vested benefits.

125 ERISA § 4006(a)(3)(A)(vii), as added by SECURE Act § 206(a); ERISA § 4006(a)(3)(E)(v), as added by SECURE Act § 206(b).

126 I.R.C. § 139B, as amended by SECURE Act § 301(a)-(b).

127 SECURE Act § 301(d).

128 I.R.C. § 529(c), as amended by SECURE Act § 302(a)-(b).

129 SECURE Act § 302(c).
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130 I.R.C. § 401(a)(9)(B).

131 I.R.C. § 401(a)(9)(B)(i).

132 I.R.C. § 401(a)(9)(B)(iii).  Surviving spouse beneficiaries were permitted to wait until the participant would have reached the 
participant’s required beginning date.  Non-designated beneficiaries (such as a participant’s estate) were generally required to take 
distribution of the entire account by the fifth calendar year following the participant’s death.

133 I.R.C. § 401(a)(9)(H)(i), as added by SECURE Act § 401(a)(1).  In the case of non-designated beneficiaries (such as a partici-
pant’s estate), the period remains five years rather than ten.

134 I.R.C. § 401(a)(9)(H)(ii), as added by SECURE Act § 401(a)(1); I.R.C. § 401(a)(9)(E)(ii), as added by SECURE Act § 401(a)
(2).

135 I.R.C. § 401(a)(9)(B)(iii); I.R.C. § 401(a)(9)(H)(ii), as added by SECURE Act § 401(a)(1).  Most plans (and virtually all IRAs) 
permit a designated beneficiary to elect either the life expectancy method or the five-year method.  Presumably, in a post-SE-
CURE Act world, eligible designated beneficiaries will be similarly permitted to elect between the life expectancy method and the 
ten-year method.

136 Majority is determined under state law.

137 I.R.C. § 401(a)(9)(E)(iii), as added by SECURE Act § 401(a)(2).

138 I.R.C. § 401(a)(9)(H)(iii), as added by SECURE Act § 401(a)(1).

139 I.R.C. § 401(a)(9)(H)(vi), as added by SECURE Act § 401(a)(1).  This new section cross-references the definition of eligible 
retirement plans in I.R.C. § 402(c)(8)(B).

140 See I.R.C. § 401(a)(9)(H)(vi), as added by SECURE Act § 401(a)(1).  I.R.C. § 402(c)(8)(B)(v) picks up 457(b) plans maintained 
by governmental eligible employers under I.R.C. § 457(e)(1)(A), but not 457(b) plans maintained by tax-exempt eligible employ-
ers under I.R.C. § 457(e)(1)(A).

141 This issue has largely flown under the radar thus far, but it would not be surprising to see an attempt to address this disparate 
treatment through a technical corrections bill at some point.

142 SECURE Act § 401(b)(1).

143 SECURE Act § 401(b)(2).

144 I.R.C. § 6651, as amended by SECURE Act § 402(a)-(b).  Among the returns impacted by this new increased penalty are Form 
5330 filings.

145 SECURE Act § 402(c).

146 I.R.C. § 6652(e), as amended by SECURE Act § 403(a).  Note that the separate, inflation-adjusted DOL penalty of $2194 per 
day for 2020 remains unchanged.

147 I.R.C. § 6652(d), as amended by SECURE Act § 403(b).  The penalty for the failure to file a required change notification has 
been similarly increased.

148 I.R.C. § 6652(h), as amended by SECURE Act § 403(c).

149 SECURE Act § 403(d).

150 I.R.C. § 6103(o)(3), as amended by SECURE Act § 404.

151 SECURE Act § 501(a).

152 I.R.C. § 1(j)(4), prior to repeal by SECURE Act § 501(a).

153 SECURE Act § 501(c)(1).

154 SECURE Act § 501(c)(2)-(3).

155 SECURE Act § 601(b)(1)(B).

156 SECURE Act § 601(a)(1) and (b)(1).

157 SECURE Act § 601(a)(2).

158 While this article focuses on retirement issues, there are also other provisions of the Further Consolidated Appropriations Act, 
2020 which affect other types of employer benefits, such as the retroactive repeal of Code section 512(a)(7) relating to UBIT 
treatment for transportation and parking benefits provided to employees of tax exempt employers, as well as the full repeal of the 
almost universally unpopular “Cadillac tax” imposed by the Affordable Care Act.
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159 I.R.C. § 401(a)(36), as amended by § 104(a) of the Bipartisan American Miners Act of 2019.  The Bipartisan American Miners 
Act of 2019 is set forth in Division M of the Further Consolidated Appropriations Act, 2020.  Like the SECURE Act, Section 
101 of the Bipartisan Miners Act permits it to be separately cited in this manner.

160 I.R.C. § 457(d)(1)(A)(i), as amended by § 104(b) of the Bipartisan American Miners Act of 2019.

161 Bipartisan American Miners Act of 2019, § 104(c).
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the gold forever Music caSe

Gold Forever Music, Inc. (“Gold Forever”) is a Detroit company formed in 1967 to publish and market music for its songwriters 
who are under contract to receive one-half of performance and sales royalties from the songs marketed.  In 2012, the owner of Gold 
Forever had an unpaid tax liability.   The IRS levied on Gold Forever’s royalty income in 2012 by sending alter-ego notices of levy to 
the companies that collect music royalties for Gold Forever.  The notices of levy required the companies to pay to the IRS “property and 
rights to property such as money credits and bank deposits that you have or which you are already obligated to pay” to Gold Forever.  

In 2016 and 2017, the IRS received $967,000.00 from those companies. Those funds were property that did not exist in 2012 
and should not have been reached by notice of levy issued in 2012 because a levy is limited under §6331(b) to “property possessed and 
obligations existing at the time thereof”.  

Gold Forever filed suit for wrongful levy under 26 U.S.C. §7426 claiming that Gold Forever was not the alter-ego of its owner and 
that the IRS had taken money which should have been paid to the songwriters.  The Justice Department responded with a motion to 
dismiss claiming that under 26 U.S.C. 6532(c) Gold Forever’s wrongful levy complaint should have been filed within nine months of 
the 2012 Notices of Levy.1   The district court agreed and the case was dismissed.2

the Statute of limitationS for wrongful levy

A wrongful levy action must be filed within nine months from the “date of the levy” under §6532(c).   Years ago, Justice Souter 
explained the reason for a short statute of limitations. “[A]fter seizure of property for nonpayment of taxes [an IRS] district director is 
likely to suspend further collection activities against the taxpayer, it is essential that he be advised promptly if he has seized property 
which does not belong to the taxpayer.”3  

The issue in the Gold Forever case was whether the term “date of levy” referred to the date of the seizures in 2016-2017 or the date 
of the notice of levy in 2012.  If it was the date of the seizures in 2016-2017, then the complaint was timely.  The term “date of levy” 
is not defined in section 6532 or any other part of the code.4    

the worD levy

By statutory definition, the term levy “includes the power of distraint and seizure by any means.”5 When someone does not pay 
their taxes within ten days of receiving a demand for payment, the IRS may administratively levy on all of their property.6   The IRS 
can levy in one of two ways: (1) a notice of seizure identifying the property to be sold;7 or (2)  a notice of levy requiring the recipient to 
surrender property owed to or owned by a delinquent taxpayer.8   The amount of the penalty for failing to surrender property subject 
to a notice of levy is the lower of the amount not paid or the amount of the tax liability -- plus a 50% penalty if the failure is done 
without reasonable cause.9

Due proceSS

By choosing the 2012 notice of levy as the date of the levy, the district court deprived Gold Forever of a “post seizure inquiry” into 
the basis for the seizure.10 No remedy existed for a wrongful levy on Gold Forever.  Gold Forever could not have enjoined the 2016-
2017 seizures before they occurred because a potential loss of money from seizure is not considered to be an irreparable injury that 

Perpetual IRS Levies and the Statute of Limitations

By Neal Nusholtz
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justifies enjoining the IRS from engaging in collection activity.11  Potential future losses are specifically not covered by the wrongful levy 
statute.12  Under the district court’s decision, Gold Forever had no remedy for a wrongful levy.

perpetual levieS

A notice of levy extends only to property existing at the time thereof.13  After acquired property is not covered.14   Property or ob-
ligations that exist after the date of the notice of levy are supposed to be obtained by successive levies.15  In 1955, before the language 
limiting levies to existing property was part of the levy law, the IRS announced that its “position” would be to claim whenever possible 
that future payments or distributions after a notice of levy are covered by the notice of levy, thereby avoiding the need for successive 
levies.16  That position seeks to convert a notice of levy from being temporary to being perpetual.  The IRS position relied in part on 
tax lien law.  Reliance on tax lien law is misplaced because tax liens apply to after acquired property.17  

In the Federal Tax Lien Act of 1966, Congress addressed perpetual levies by adding a sentence which explicitly limited administra-
tive levies to property or obligations existing at the moment of the levy:

[T]he bill adds a sentence specifying that this right to levy extends only to property of the taxpayer and in the possession of the 
person on whom the levy is made, or obligations to the taxpayer of the person on whom the levy is made which are existing 
at the time of the levy.18

A perpetual levy creates problems under the nine-month statute of limitations because, like in the Gold Forever case, property that 
did not exist at the time of the notice of levy and should not be seized can be seized with impunity if the seizure occurs outside the 
nine-month window.  

The Gold Forever district court had relied on two Sixth Circuit cases which had addressed the date of levy under §6532(c).  Those 
two cases treated the notice of levy as the date of the levy.  But neither case addressed situations where property that did not exist at the 
time of the notice of levy had been seized more than nine months after the notice of levy.19    

JameS otiS’S argumentS in the 1761 writS of aSSiStance caSe

The issue of a perpetual power to seize property came up in the famous writs of assistance case in Massachusetts Superior Court in 
1761.  Colonial attorney James Otis is reported to have contended during oral argument that the writs gave too much power to seizing 
agents because they were perpetual and they lacked accountability:  

Writs in their nature are temporary things. When the purposes for which they are issued are answered, they exist no more; but 
these live forever; no one can be called to account. Thus reason and the constitution are both against this writ. 20

the worD unreaSonable

Otis’s argument above  became the source of the word unreasonable in the Fourth Amendment after it traveled from James Otis to 
John Adams (from whose notes the above statement was reconstructed) to Jurist Sir William Blackstone (who disputed Otis’s argument 
about unreasonable laws) back to John Adams (who responded to Blackstone by inserting the phrase “unreasonable searches and sei-
zures” into the 1780 Massachusetts Constitution) and then to Adams’s friend Elbridge Gerry (the namesake of Gerrymandering) who 
inserted the word unreasonable into the Fourth Amendment.

the writ of aSSiStance

The writ of assistance allowed British customs agents to search and seize anywhere at any time with the assistance of the Sheriff.   It 
has been described as a cause of the American Revolution.21  The writ lasted for the life of the King plus six months.22

After King George, II  died on the 23rd of October 1760, news of his death reached Boston on the 27th of December. 23  On 
February 17, 1761, sixty-three Boston merchants filed suit to prevent revenue officer Charles Paxton from obtaining a new writ of 
assistance.24  Arguments were held on February 24, 1761 and adjourned to November 18, 1761.25 

bonham’S caSe

As indicated above, Otis argued that because the writ was perpetual and provided for no accountability, it was against reason and 
void.  Otis’s argument that a writ against reason was void was based upon language in Bonham’s Case (1610) which held that where an 
act of Parliament is against common right and reason, “the common law will control it and adjudge it to be void. 26  John Adams wrote 
in his notes, “Reason of ye Com Law to control an Act of Parliament.”27  Otis lost the case and the writ was issued to Paxton.  John 
Adams, who was Twenty-six years old at the time, described Otis’s argument in a letter to William Tudor, Sr. on  29 March 1817, “Then 
and there the Child Independence was born.”28
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Sir william blackStone

In his 1765 Commentaries on the Laws of England, British jurist Sir William Blackstone wrote that there was no such rule allowing 
courts to void unreasonable laws:

[T]he rule is generally laid down that acts of parliament contrary to reason are void;  but if the parliament will positively 
enact a thing to be done which is unreasonable, I know of no power that can control it. …to set the judicial power above the 
legislature would be subversive of all government. 29 

John Adams owned multiple copies of Blackstone’s Commentaries.  His copies are available at the Boston public library. One of 
them is the volume one of the 1765 edition quoted above.30  

the 1780 maSSachuSettS conStitution

When John Adams wrote the 1780 Massachusetts Constitution, he included a provision in Article XIV forbidding unreasonable 
searches and seizures. “Every subject has a right to be secure from all unreasonable searches and seizures.”31  Most other state constitu-
tions had forbidden general warrants but the 1780 Massachusetts Constitution was the first state declaration of rights to forbid general 
warrants as being unreasonable searches and seizures.  

the orDinary formS of the conStitution

The 1780 Massachusetts Constitution had been presented to a convention of delegates for approval on September 1, 1779.32  Wil-
liam Blackstone died on February 14, 1780.   Before he died, Otis made a handwritten revision for his publisher in his own copy of the 
Commentaries in the margin near the passage about unreasonable laws.  The revision carved out an exception for the 1780 Massachu-
setts Constitution and subsequently appeared in the 1783 version as the italicized language in the following: “That if parliament enact 
a thing to be done which is unreasonable I know of no power in the ordinary forms of the Constitution, that is vested with authority to 
control it.”33  

In the five months between publication of the Massachusetts Constitution and the death of William Blackstone, there were no 
other constitutions to which Blackstone could have been referring.   

The word unreasonable was introduced into the Fourth Amendment by Adams’s faithful friend Elbridge Gerry34:

The committee went on to the consideration of the seventh clause of the Fourth proposition, being as follows:  “The right of 
the people to be secured in their persons, houses, papers, and effects; shall not be violated by warrants issuing without probable 
cause, supported by oath or affirmation, and not particularly describing the place to be searched, and the persons or things to 
be seized.

Mr. [Elbridge] Gerry said he presumed there was a mistake in the wording of this clause; it ought to be “The right of the people 
to be secure, in their persons, houses, papers, and effects, against unreasonable seizures and searches” and therefore moved for 
that amendment. 

This was adopted by the Committee.35

That concludes the story of how perpetual levies became the original unreasonable seizure.  

concluSion

We can view the Bill of Rights as a list of undesirable government tendencies that might reoccur in one form or another despite 
the fact that we have agreed we do not want them.  You can see trends implied in the Fourth and Fifth Amendments – over time gov-
ernment will try to make it easier to convict people for crimes and make it easier for the government to take property.  Over time we 
would expect the government to have its way because, as the Supreme Court has explained, government is obliged to start cases to get 
legal rulings that contradict rulings in other cases with which it disagrees. 36  The strongest litigant in the world37 is supposed to push 
the envelope.
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Megan Wilson and  Zachary Mittison have been awarded the State Bar of Michigan Tax Law Student Achievement Award, which 
is designed to recognize law students who have excelled in tax courses and who have been involved in tax-based community service.  
Megan participated in two semesters of Michigan State University College of Law’s Low Income Taxpayer Clinic and participated in 
Alternative Spring Break last year where she traveled to northern Michigan with eight other students to provide tax counsel on the 
poverty exemption for property taxes.  Zachary has participated in two semesters of Michigan State University College of Law’s Low 
Income Taxpayer Clinic. Both students provided exemplary service to low-income taxpayer clients.

Two Students Receive Achievement Award
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