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September 1, 1995 

Dear Taxation Section Members: 

By the time this letter is published, the Taxation Section will have begun its 
1995-1996 fiscal year. After seven years of commitment to the Section, 1 will have 
reached the most sought after position of all -"ex-officio"- a job which carrie.s 
with it no formal duties. 

In the last issue of the Michigan Tax Lawyer, I reported to you regarding the 
Multi-Section Lobbying Group. The Taxation Council decided against participation 
with the Group, primarily because of fiscal considerations. We have kept the door 
open for future participation in lobbying efforts, either independently or as part of 
the Multi-Section Group, by recommending a Taxation Section bylaw amendment 
to allow such participation. A vote by the full Section membership has been 
scheduled for the September Annual Meeting. 

During the Summer, Council Member Joseph Bonventre and Committee 
Chairperson Eric Weiss participated in tax related activities sponsored by other 
groups. Joe attended the "Technology 2000 Retreat" sponsored by the Law Practice 
Management Section at Schuss Village in Bellaire, Michigan. The retreat is an 
effort to project the effect of technological advances to law office management. Eric 
attended the "Ethics Forum" sponsored by the Internal Revenue Service in Ypsilanti. 
At the Forum, Father Bernie O'Connor (who is both a priest and a lawyer) led a 
discussion of various ethical issues between high ranking IRS personnel and 
representatives of various accounting and legal groups. 

Recently, the Office of Chief Counsel for the Internal Revenue Service has 
announced its intent to close its Grand Rapids District Counsel Office and to handle 
its workload from Detroit. A transition plan has been put in process. The change is 
part of the overall Service reorganization which began in May. The Office is 
scheduled to be closed no later than October 1, 1997. On the other hand, the Grand 
Rapids Appeals Office willnm be closed. While the intent of the Government to 
consolidate its operations in order to save funds can be appreciated, the detrimental 
effect on practitioners in Western Michigan cannot be ignored. You may direct your 
written comments to: 

PAST COUNCIL CHAIRPERSONS 

J 
I 

ALLAN J. CLAYPOOL 
STEPHEN H. CLINK 

JOHN J. COLLINS, JR. 

OSCAR H. FELDMAN 
EUGENE A. GARGARO, JR. 

JOHN L. KING 
DONALD M. LANSKY 
JEFFREY A. LEVINE 

JOHN W. McNEIL 
JACK E. MITCHELL 

B. COURTNEY RANKIN 
JOHN J. RAYMOND, SR. 

DAVID M. ROSENBERGER 

JOHN N. SEAMAN 
PETER S. SHELDON 

WILLIAM J. SIKKENGA 
I. JOHN SNIDER, II ROGER COOK 

CLIFFORD H. DOMKE 
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September 1, 1995 
Taxation Section Member 
Page2 

Ms. Martha Sullivan, Regional Counsel 
312 Elm Street, 23rd Floor 
Cincinnati, OH 45202 

With the conclusion of the fiscal year, Michael Indenbaum's, Richard Soble's, and 
Deborah Thompson's tenure on the Council came to a conclusion. Mike has 
served for two years as Corporation Committee Chairperson and for three years 
on the Taxation Council. His Council duties have included the Annual Meeting, 
the MACP A Conference, assistance with the publication of the Michigan Tax 
Lawyer and the publication of the tax theme issue of the Michigan Bar Journal. 
Rick has served as Chairperson of the International Committee for two years and 
he has served for three years on the Council. His service was unique in that he 
was a Committee Chairperson and a Council Member concurrently. His Council 
duties included the After Hours Tax Law series, Annual Meeting and Tax Court 
Luncheons. Deborah has served for two years as the Chairperson of our largest 
Committee, Employee Benefits. The Section will miss all of their services. 

I want to thank all of the Council Members and Committee Chairpersons for their 
dedicated efforts this past year. It was always remarkable to me that no matter 
how busy their practices, I could always count on a receptive voice when I called 
and asked for yet another commitment of their time. I also thank my wife, Karen, 
who is our Program Facilitator and who made my job for the Section much easier. 

Carol Karr takes over as Chairperson. With her unique combination of 
competence, devotion and energy, the Taxation Section is poised for its most 
successful year ever. 

Very truly yours, 

Re~ 
RN:elj 
E388 
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Report of the 
Corporation Committee 
Kenneth W. Kingma, Chairperson 
Kemp, Klein, Umphrey & Endelman, P.C. 
Suite 600 Columbia Center 
201 West Big Beaver Road 
P.O. Box 4300 
Troy, Michigan 48099-4300 
(81 0) 528-1111 

Nothing to Report. 

Report of the Employee 
Benefits Committee 
Deborah W. Thompson, Chairperson 
Miller, Canfield, Paddock and Stone, P.L.C. 
150 West Jefferson, Suite 2500 
Detroit, Michigan 48226 
(313) 496-7671 

1. Chairperson's Message. 
This is my final report as Committee 
Chairperson, and I want to thank 
all of you for your help and support 
during my term. I have truly 
appreciated your attendance at 
meetings, your helpful suggestions, 
and your active participation in 
Committee activities. 

I am pleased to inform you that 
Sherill Siebert will be our new 
Chairperson effective October 1, 1995. 
Sherill has been an active member of 
the Committee for many years and 
also is a frequent author and faculty 
member of the State Bar and ICLE 
publications and seminars. Please 
join me in welcoming Sherill to her 
new position and I have assured her 
that the Committee members will 
continue to support Committee 
activities with the enthusiasm that 
they have displayed in the past. 

2. Recent Activities. 
The Committee's last meeting was 
held on September 20, 1995 in 
Lansing, Michigan in conjunction 
with the State Bar Annual Meeting. 
Representatives from the Detroit and 

Cincinnati District Offices presented 
an update on current issues, particu
larly the consolidation of the deter
mination letter application process 
and the reorganization of the Key 
District Offices. The IRS also 
responded to questions from Commit
tee members on current topics. The 
IRS originally declined to attend the 
meeting since there was no money 
for travel in their budget after recent 
Federal cutbacks. However, they 
reconsidered after a pleading letter 
was sent by your Chairperson to 
the Cincinnati District Director. On 
behalf of all Committee members, 
I sincerely thank the IRS for its 
flexibility. 

3. Future Schedule. 
I would appreciate it if all of you 
would take a few minutes and 
contact Sherill indicating topics 
you would like to discuss and/or 
issues you would like the Committee 
to address at future meetings. In 
the meantime, watch your mail and 
future issues of the Michigan Tax 
Lawyer for notices of upcoming 
meetings. 

Report of Estates 
and Trusts Committee 
Edward M. Deren, Chairperson 
Evans & Luptak, P.L.C. 
2500 Buhl Building 
Detroit, Michigan 48226 
(313) 596-0626 

1. Chairperson's Message. 
With the completion of the first year 
of my two year term approaching, I 
would like to take this opportunity 
to thank J. Thomas MacFarlane, 
Andrew M. Savel, Brian M. Trindell, 
Michael H. Obloy, Steven Shanker 
and Craige Stout for the informative 
presentations that they made at 
this past year's four committee 
meetings. I would also like to thank 
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Gary Schwarcz for writing the article 
"Family Limited Liability Companies 
as an Estate Planning Tool" for the 
First Quarter 1995 edition of the 
Michigan Tax Lawyer and Michael 
G. Cumming for writing the article 
"Estate Tax Apportionment in 
~ichigan" for the September, 1995 
Issue of the Michigan Bar Journal. 

I would similarly like to thank 
Council Members, Joseph A. 
Bonventre, Reginald J. Nizol and 
Dennis M. Mitzel for their guidance 
and suggestions and finally each 
of you who attended the various 
committee meetings and made them 
all the more worthwhile as a result 
of your insightful comments observa-
tions and questions. . ' 

2. Recent Activities. 
The Eighth Annual Summer Tax 
Conference, which was held on June 
23-24 at the Grand Traverse Resort 
enjoyed a record enrollment with a ' 
nice turnout from Estates and Trusts 
practitioners. The speakers, materi
als, fellowship and cooperative 
weather made it a success. 

For those of you who like to plan 
ahead, June 14-15 are the dates for 
next year's conference, which will 
once again be held at the Grand 
Traverse Resort. 

On Wednesday, September 20, 
1995 Steven J. Shanker and Craige L. 
Stout of Shanker & Stout Valuation 
Consultants, Inc. made an excellent 
presentation to oar committee in 
conjunction with the 1995 State Bar 
Annual Meeting held in Lansing on 
the topic of ''Business Valuation 
Issues Including Discounts and 
Premiums, Family Limited 
Partnerships and Estate Freezes." 

Michigan Tax Lawyer 3rd Quarter 1995 

Report of the 
International Tax 
Law Committee 
Edward D. MacDonald, Chairperson 
Chrysler Corporation 
12000 Chrysler Drive, 416-16-05 
Highland Park, Michigan 48288 
(313) 956-2877 

1. Recent Activities. 
A committee meeting was held at 
2:00 on September 20, 1995 in 
conjunction with the State Bar 
Annual Meeting in Lansing. David 
L. ~under made an excellent presen
tatiOn on the U.S. tax implications 
of international reorganizations . . . ' acqUisitions, and dispositions. 
Mr. Wunder is a partner in Evans 
& Luptak, P.L.C. in Detroit and has 
extensive experience in international 
tax matters. 

2. Recent Developments. 
General Electric Co. v. Commis
sio~er, T.C .. Memo. 1995-306 recently 
decided an Issue under the domestic 
international sales corporation 
(DISC) provisions relating to the 
destination test. This case is also 
B:PPlicable to foreign sales corpora
tions (FSC). General Electric (G.E.) 
manufactured aircraft engines and 
sold these to McDonnell Douglas and 
Boeing. McDonnell Douglas and 
B.oeing attached these engines to 
mrframes after an additional 110 to 
160 hours of build-up on each en
gine. G.E. claimed the DISC benefit 
for the engines that were installed 
on the finished aircraft that were 
sold by McDonnell Douglas and 
Boeing to foreign purchasers for use 
outside the United States. The 
Commissioner denied this benefit 
claiming the destination test was not 
met. The destination test provides 
that in order for property to be 
~onsidered qualified export property, 
It must not be subject to any use, 
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manufacture, assembly, or other 
processing (other than packaging) by 
any person between the time of the 
sale or lease by the seller or lessor 
and delivery or ultimate delivery 
outside the United States. 

G.E.'s position was that the engines 
were fully assembled before delivery 
and, therefore, were not subject to 
any use, manufacture, assembly, or 
other processing before delivery 
outside the United States. The court 
disagreed with G.E. and held that the 
destination test was not met in that 
the engines were subject to further 
assembly. This decision could affect 
many U.S. manufacturers who sell 
products to U.S.-based original 
equipment manufacturers, who 
then export the final product. This 
decision does not seem to fit within 
the spirit of a statute whose intent 
was to encourage exports. 

On July 11, 1995 the Senate 
Foreign Relations Committee recom
men_ded without reservation the 
ratification of six tax treaties and 
protocols. The treaties now go to the 
Senate floor for a vote. Since the 
status of these treaties seemed to be 
frozen for the past year in the Senate 
Committee, this obviously is good 
news for taxpayers who will benefit 
from these treaties. 

Report of the 
Partnership Committee 
William E. Sider, Chairperson 
Jaffe, Raitt, Heuer & Weiss, P.C. 
One Woodward Avenue 
Suite 2400 
Detroit, Ml 48226 
(313} 961-8380 

1. Recent Activities. 
This is my final report as Chair
person of the Partnership Tax 
Committee. I would like to thank 
all members for their participation 
in Committee meetings over the past 

two years. Tony Ilardi is my succes
sor, and I wish Tony success during 
his tenure. 

In late September, Ken Kingma, 
Gary Schwarcz, Dean Rocheleau, 
Tony Ilardi and I participated in a 
panel discussion at the State Bar of 
Michigan Annual Meeting in Lansing. 
We focused on limited liability compa
nies, limited liability partnerships 
and related issues. Although LLCs 
are now more than 2-1/2 years old in 
Michigan, they continue to generate 
interest and offer exciting planning 
opportunities. The meeting was 
well attended, and as future 
developments in the LLC area are 
announced, the Partnership Tax 
Committee will discuss them at its 
quarterly meetings. 

2. Recent Developments. 
On July 20, 1995, the IRS held a 
hearing on the check-the-box pro
posal. As reported in my last column, 
Notice 95-14 announced that the IRS 
and Treasury are considering simplifi
cation of the classification regulations 
by permitting taxpayers to treat 
domestic unincorporated business 
organizations as partnerships or 
associations on an elective basis. Not 
surprisingly, each of the witnesses at 
the July hearing favorably testified 
on the proposed Notice. While to 
date the Service has not taken formal 
action on the Notice, the Service and 
Treasury have indicated that the 
check-the-box procedure is a priority 
item (comments of Bernard T. Bress, 
Branch Chief of IRS, August 8, 1995). 

Last year, in June of 1994, the IRS 
created an Industry Specialization 
Program ("ISP") focusing on partner
ships. Recently, in late July of 1995, 
the IRS held an internal training 
session in which it discussed a recent 
internal publication, "Decoding 
Subchapter K''. This publication 
provides insight into what the Service 
tells its examiners to scrutinize when 
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auditing partnerships. The publica
tion lists the following as emerging 
issues: 

• Abuses under Treasury 
Regulations Section 1.701-2, 
Partnership Anti-Abuse Rules. 

• Disguised sale rules of Code 
§707(a)(2)(B). 

• Allocations under §704(b). 
• Sections 704(c) and 737, fair 

market value, annual alloca
tions, and adjusted basis rules. 

• Family limited partnerships 
and discounts in estate and gift 
planning under §704(e). 

• Allocation of payments between 
§736(b)(3) and Sections 736(a) 
and (b). 

• Partnership v. joint venture 
filing requirements under 
Sections 761 and 6031. 

• Withholding on distributive 
taxable income to a foreign 
partner under §1446. 

• Recourse liabilities under §1.752-
2 on capital account restoration 
obligations, and qualified and 
non-qualified liabilities. 

• Non-recourse liabilities under 
§1.752-3 on: minimum gain 
under Section 704(b), minimum 
gain under 704(c) and excess 
liability. 

• Cancellation of indebtedness 
income from relief of Section 108 
and partnership liabilities under 
Section 61(a)(12). 

3. Future Schedule. 
The next meeting of the Partnership 
Committee will take place sometime 
during late November or December, 
with a topic to be announced. 

Michigan Tax Lawyer-3rd Quarter 1995 

Report of the Practice 
and Procedure 
Committee 
Eric T. Weiss, Chairperson 
Bassey and Selesko P.C. 
1400 American Center 
27777 Franklin Road 
Soufhfield, Michigan 48034-2379 
(81 0) 355-5000 

1. Chairperson's Message. 
This is my final report as Chairper
son of the Practice and Procedure 
Committee. While there are too 
many people to name specifically, I 
would like to thank those of you who 
have gone out of your way to attend 
our meetings, especially those of you 
who assisted me in finding speakers 
or agreed to speak at our meetings. 
I hope you found our meetings to 
be a beneficial learning experience. 
I enjoyed getting to know each of you 
during the course of my two years as 
Chairperson. I am sure my successor, 
Eric M. Nemeth, will do a fantastic 
job. Eric is an attorney with 
Raymond & Prokop, P.C. who previ
ously served as Senior Trial attorney 
for the District Counsel of the IRS 
and as Special Assistant U.S. Attor
ney for the U.S. Department of Jus
tice. With his connections, I am sure 
he will not be hard-pressed to find 
interesting speakers. 

2. Recent Activities. 
Over the summer months, I attended 
the Summer Tax Conference, which 
was a resounding success, and a 
forum presented by the Internal 
Revenue Service which focused on 
morals and ethics in the practitioner 
community. I have also been 
involved in planning for the State 
Bar of Michigan Annual Meeting 
in September. 

~li 

.\ 
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At the State Bar of Michigan 
Annual Meeting on September 20, 
1995, in Lansing, ajoint meeting 
was held with the State and Local 
Committee organized by its Chair
person, Greg Nowak. A three person 
panel discussed Alternative Dispute 
Resolutions. 

3. Future Schedule. 
The IRS-State Bar Liaison meeting 
will take place in January or 
February of 1996. 

Report of the State 
and Local Committee 
Gregory A. Nowak, Chairperson 
Price Waterhouse LLP 
200 Renaissance Center, Suite 3900 
Detroit, Michigan 48243 
{313) 568-5282 

Chairman Shinkle describes the 
proposed rule changes as "noncontro
versial" and has indicated that he 
does not feel there should be any 
significant objections from practitio
ners. While the proposal contains 
numerous revisions to the current 
rules, Chairman Shinkle indicates 
that many of the changes merely 
involve the organization and struc
ture of the rules and do not involve 
substantive changes. He states that 
the remaining revisions generally 
involve either (1) conformance to 
recent legislative changes, or (2) 
formalization of current Tax 
Tribunal practices. 

Naturally, none of us can confi
dently agree with the Chairman's 
assessment until we have had an 
opportunity to review the proposed 
changes. Notwithstanding Chairman 
Shinkle's comments, the proposed 
changes are numerous, and I believe 

1. Recent Activities. they could potentially be improved 
The most significant recent activity of through our inpu_t. While this draft 
our committee has been in addressing does not contain the substantial fee 
the Michigan Tax Tribunal's proposed increases and contingent fee prohibi-
amendments to its Rules of Practice tions of the previous draft, members 
and Procedure. The Department of our committee may well have 
issued the proposed rules on August comments regarding the topics which 
4, 1995, and scheduled a public are addressed including the award-
hearing on the proposal for August ing of costs, motion practice and fees, 
31, 1995. We contacted the Chief valuation disclosure requirements, 
Clerk and the Chairman of the Tribu- cross referencing of the Michigan 
nal to seek adjournment of the hear- Court Rules, counsel conference 
ing to give our committee additional procedures, general call procedures, 
time to consider the proposed rule and witness subpoena timing. 
amendments, but the Tribunal was In addition, there are doubtless 
resolved to proceed with the August many other much needed reforms 
31 public hearing. Nonetheless, which this draft does not address. 
Chairman Shinkle agreed to meet This may be the only opportunity for 
with a small group of practitioners several years for meaningful reform 
to discuss the proposal in advance of of the Tribunal's practices. I would 
the August 31, 1995 public hearing. urge all practitioners to review the 
Chairman Shinkle notes that amend- proposed rules, and would be happy 
ments to the rules could still be made to forward any comments which any 
after the public hearing, and despite of our members wish to provide to 
the apparent "fast track'' for the rule me. 
changes he has indicated that he is A meeting was held on Wednes-
open to comments at all stages of the day, September 20, 1995, from 
process. • 2:00 pm - 5:00 pm in Lansing, during 
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the State Bar's Annual Meeting. We 
had a panel discussion addressing 
the topic of "Alternative Resolution 
of Michigan Tax Disputes." The 
panel included Russell E Prins, Chief 
Assistant Attorney General for the 
Treasury Division, John Neberle, 
state tax counsel for Ford Motor 
Company, and Sam McKim of Miller, 
Canfield, Paddock and Stone. 

Among the topics discussed by 
the panel was the Multistate Tax 
Commission's recent Alternative 
Dispute Resolution proposal, which 
the MTC has advocated for adoption 
by all of its members states. The 
panel also discussed the existing 
dispute resolution mechanisms 
available to Michigan taxpayers, 
and how these procedures might 
be improved. 

2. Re~ent State and Local Tax 
Developments. 
We will all be watching closely this 
fall when the House of Representa
tives begins consideration of the 
companion bills SB 342 and SB 545, 
which were passed by the Senate 
before the summer adjournment. SB 
342 would phase in a 100% sales 
factor for the apportionment of the 
SBT tax base. Tie barred SB 545 
would modify the SBT capital acqui
sition deduction beginning in 1998 to 
provide for a site specific deduction 
for Michigan real and personal 
property. It would also mandate 
a broadened nexus standard for the 
SBT, and expand the individual 
income limit for the SBT small 
business credit. 

These proposals are highly contro
versial. They would result in a 
significant reallocation of the burden 
of the SBT, and in-state and out-of
state business are sharply divided on 
the proposals. In fact, out-of-state 
business interests have solicited the 
assistance of noted state and local 
tax scholar Walter Hellerstein, 
who has authored a memorandum 
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arguing that SB 342 would violate 
the Commerce Clause. Others 
supporting the bill have taken a 
contrary view, and cite the U.S. 
Supreme Court's 1976 decision in 
Moorman Manufacturing Co. v. Bair 
and its 1991 decision in Trinova v. 
Michigan Department of Treasury as 
supporting the constitutionality of 
the proposal. 

At the same time as these propos
als are debated, the legislature will 
also wrestle with the Governor's 
call for a gas tax increase, which the 
Michigan Chamber of Commerce 
has sought to tie to the SBT reform 
proposals. This should make for an 
interesting fall in Lansing. 
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Offers in Compromise: 
A Win-Win IRS Collection Remedy 
By: Kim D. Crooks 

I. Introduction. 
The Internal Revenue Service is in 
the ''business" of collecting money. 
Recognizing that it is an accepted 
and useful business practice to 
resolve tax collection and liability 
issues through compromise1, the 
Service issued Policy Statement 
P-5-100 in 1992, announcing its new 
policy regarding offers in compromise. 
The new policy now embodied in the 
Service's internal procedures manual 
reflects what most practitioner's 
would agree is a more business-like 
approach to tax collection. 

Simply put, an "offer in compro
mise" is a written offer made by a 
taxpayer to the Internal Revenue 
Service to pay less than the full 
amount of tax claimed by the IRS 
to be owing in full satisfaction of the 
tax liability. Once accepted, the 
offer becomes a binding "contract", 
conclusive on both the government 
and the taxpayer and precludes 
further inquiry into the matters to 
which it relates. 2 

II. The Mechanics of Filing 
an Offer. 

The statutory basis for the offer in 
compromise is contained in Internal 
Revenue Code § 7122 which gives the 
Secretary of Treasury authority to 
compromise any civil or criminal case. 
This authority is not without limits -
tax liability may be compromised 
only upon one or both of the following 
two grounds: (1) doubt as to liability 
("I don't believe I owe this tax"); or 
(2) doubt as to collectability ("I 
can't pay"). 3 

Mechanically, an offer in compro
mise is initiated by filing Treasury 
Form 656 with the Internal Revenue 
Service together with a check in the 
amount of the compromise offer or a 

deposit if the offer provides for future 
installment payments. 4 If, as is 
typically the case, the submission is 
based on doubt as to collectability, 
Treasury Form 656 must be accompa
nied by Treasury Forms 433-A 
(Individual) and/or 433-B (Business). 
These forms require detailed informa
tion regarding a taxpayer's assets, 
liabilities, income and expenses. 

The submission of the offer does 
not preclude collection activity by 
the Service. However, collection 
may be deferred if the interests of the 
United States are notjeopardized.5 

In addition, no offer in compromise 
will be accepted unless the taxpayer 
waives the running of the statutory 
period of limitations on both assess
ment and/or collection for the period 
during which the offer is pending, or 
the period during which any install
ment remains unpaid, and for one 
year thereafter.6 This requirement, 
among others, is built into the lan
guage of Form 656 and becomes part 
of the contract. Other terms of the 
offer embodied in Treasury Form 656 
include: 

1. The taxpayer must agree to 
comply with the filing and 
payment requirements of the 
Internal Revenue Code for five 
(5) years following the acceptance 
of the offer7; 

2. The United States will retain all 
refunds (including interest) due 
to the taxpayer for tax periods 
extending through the calendar 
year that IRS accepts the offer; 
and 

3. If there is a default on any 
payment or any other condition 
required under the terms of the 
offer, the Service may proceed 
immediately by suit to collect 
the entire unpaid balance of the 
offer; proceed immediately by 
suit to collect as liquidated 
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damages an amount equal to the Government's interests", 
the liability sought to l:>e compro- "public policy" i~ rarely a valid 
mised less payments already reason for rejecting an offer in 
received; disregard the amount compromise.15 To the contrary, 
of the offer and apply all the Service recognizes that the 
amounts previously paid under public is best served when the 
the offer against the liability government endeavors to collect 
compromised; and/or file suit or what can reasonably be collected 
levy to collect the balance of the at the earliest possible time and 
liability, without further notice. 9 at the least cost to the govern-

An offer in compromise is consid- ment. This maximizes immedi-
ered accepted only when the offeror ate cash intake and gives the 
is notified of the acceptance in writ- taxpayer a fresh start toward 

IRS agents are ing.10 Like any other contract, the future voluntary compliance 

instructed to offer may be withdrawn at any time with the tax laws. 16 

discuss with prior to its acceptance. The taxpayer IRS agents are in fact now 

taxpayers the 
will also be notified in writing if the specifically instructed to discuss 
Service rejects the offer. Upon with- the possibility of an offer in potential for drawal or rejection of an offer in compromise with taxpayers 

obtaining compromise, the amount tendered when criminal proceedings 
money or with the offer is refunded, without are not contemplated and the 
property which interest, unless the taxpayer has taxpayer's financial position 
is generally previously agreed that the Service shows that the tax liability W) could apply the amount tendered to 
beyond the the outstanding tax liability.11 If 

cannot realistically be collected 
in full. 17 Even under the revised reach of the the offer is rejected, the taxpayer policy, however, IRS agents are 

IRS. may appeal the determination.12 
obliged to "maximize" collection 

ITI. IRS Evaluation of Offers 
by exploring "nontraditional" 
collection sources. In other 

in Compromise. words, IRS agents are instructed 
A. The Revised Policy to discuss with taxpayers the 
In February of 1992 and then potential for obtaining money 
again in September of 1994, or property which is generally 
the Internal Revenue Service beyond the reach of the IRS. 
modified the manual that is Thus, as further evidence of the 
used to guide IRS personnel ''business-like" approach to 
in their collection efforts to collection, IRS agents are now 
incorporate new policies and counselled to discuss with the 
procedures relating to offers in taxpayer the possibility of 
compromise. In the new Inter- securing funds from a spouse 
nal Revenue Manual provisions, or relative, obtaining loans from 
the Service recognizes that lending institutions or advances 
sometimes taxpayers are simply from employers, suppliers and/or 
unable to pay the full amount customers. 18 

of tax owing.13 When this is the B. Evaluation Criteria: 
case, the Service will accept How Much To Offer 
offers which "reasonably reflect In a "doubt as to collectability'' 
collection potential".14 The IRS case, acceptance or rejection t' has specifically stated that, of the offer will be based upon 
while an offer may always be collection potential. According 
rejected if it is "detrimental to to the Service, an acceptable 

12 



Michigan Tax Lawyer-3rd Quarter 1995 

offer (i.e. one that properly 
reflects collection potential) 
takes into account the taxpayer's 
present and future income, the 
"quick sale" value of the 
taxpayer's assets, the amount 
collectible from third parties 
(such as transferee liability 
cases)) and assets that are 
available to the taxpayer but 
beyond IRS reach.19 Preparation 
of an acceptable offer can be, and 
has been by the IRS, expressed 
by the following formula: 

1) Liquidating Value of Assets 
Less Debts with Priority 
Over IRS = Value of 
Available Assets 

2) Average Monthly Income 
(present and future) Less 
Necessary Living Expenses x 
60 Months = Value of Income 

3) Amount Collectible from 
Third Parties 

4-) Amount of Assets or Income 
Available (but outside of IRS 
reach) 

5) Minimum Offer = (1) + (2) + 
(3) + (4).20 

(1) Asset Analysis 
The starting point in the evaluation 
of an offer is always the value of 
assets reduced by encumbrances 
which have priority over a federal 
tax lien. All of the taxpayer's assets 
(and interests in assets) must be 
throWn into the mix. So, in addition 
to assets such as cash, securities, 
furniture, fixtures, personal effects, 
equipment, vehicles and real estate, 
the IRS will also consider things such 
as the cash surrender value of life 
insurance, the current value of IRA, 
401(k) or Keogh accounts (reduced by 
early withdrawal penalties) and the 
taxpayer's ability to borrow against 
a pension plan. 21 

Some assets are relatively easy to 
value for purposes of the offer. For 

example, cash of course has a deter
minate value. However, in analyzing 
the offer, the Service will look to a 
taxpayer's checking accounts and 
fluctuating savings accounts and use 
an average balance over a reasonable 
period (usually three months) to get 
a realistic picture of the taxpayer's 
cash position.22 Moreover, if it is 
anticipated that the taxpayer will 
incur an early withdrawal penalty 
when withdrawing funds for payment 
of the amount offered, the amount of 
the penalty will be considered as an 
encumbrance. 23 

Like cash and cash equivalents, 
securities often have a readily deter
minable value. For example, stock 
listed on an exchange can be valued 
by reviewing stock quotations in the 
newspaper. The value for purposes 
of the offer would be the market value 
less the costs of sale.24 In the case of 
closely held stock which does not have 
a established market, the Service 
takes the position that the value of 
the stock must reflect the net worth 
of the assets of the corporation, its 
earnings record, dividend policy, 
current financial condition, antici
pated future prospects and its value 
as a going concern. 25 In this connec
tion, however, the Service recognizes 
that a taxpayer holding a minimal 
interest in a closely held corporation 
under circumstances where his or 
her interest cannot be liquidated, the 
interest will be considered to have 
no value for compromise purposes. 

In preparing Treasury Forms 433-A 
and 433-B it is important to recognize 
that assets that do not have a deter
minate value (like cash) or a ready 
market (like securities) are to be 
reported at their "quick sale" value as 
opposed to fair market value. Quick 
sale value is regarded by the Service 
as the amount that can be attained by 
the taxpayer if the property were sold 
in a short period of time (i.e. within 
90 days).26 Quick sale value is defined 
by the IRS as something more than 
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"forced sale" value which is, in turn, 
defined by the Service as no less than 
75% of fair market valueP So, quick 
sale value can be thought of as some
thing between forced sale (i.e. no less 
than 25% of) and fair market value. 
In preparing the offer, it is thus 
critical that the financial statements 
use values that reflect appropriate 
discounts from fair market value. 
Although Treasury Forms 433-A 

Under and 433-B ask for "current market 
appropriate value", the values reflected on these 
circumstances, forms should generally be "quick 
the IRS may sale" or "liquidating" value, not fair 

market value. 28 

accept values Under appropriate circumstances, 
based on the IRS may accept values based on 
forced sale forced sale or minimum bid price. 
or minimum The IRS recognizes that under cer-
bid price. tain circumstances it would not be 
------- • unreasonable in a given case to use 

14 

"minimum bid" in determining 
collection potential. 29 "Minimum 
bid" price is described by the Service 
as "80 percent or more of the forced 
sale value of the property .... "30 

So, while the Service cannot legally 
accept an offer because of"equity, 
hardship, or any other issue which 
does not have a direct bearing on [its] 
legal ability to collect from the tax
payer'', the IRS can factor in equi
table considerations by determining 
the taxpayer's equity in property by 
using something less than quick sale 
value.31 A taxpayer should not hesi
tate to raise equitable considerations 
in its submission to the Internal 
Revenue Service. Although Treasury 
Form 656 does not require that the 
taxpayer provide a detailed explana
tion in doubt as to collectability 
situations, it doesn't preclude it 
and such statement should be used 
where appropriate. 

In the absence of equitable 
considerations, the Service will 
expect that assets be reflected at 
and the offer be based on quick sale 
value. In ascertaining quick sale 
value, it is often prudent, most 
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notably in the valuation of real estate, 
to secure a conservative appraisal. 
This is the case because quick sale 
value is generally determined by the 
Internal Revenue Service by taking a 
percentage of fair market value. To 
the extent the taxpayer can secure a 
conservative fair market value, that 
will likely translate into a conserva
tive quick sale value which in turn 
will justify a lower overall offer. One 
other source which often supports a 
conservative fair market value with 
respect to real estate is the "tru~ 
cash value" established by the local 
assessing units for property tax 
purposes. In many cases, the 
true cash value for tax purposes 
represents a very conservative 
approximation of fair market value. 

In the evaluation of an offer, the 
Service takes the position that the 
taxpayer should include in the 
amount offered at least a portion 
of the amount of assets accessible to 
the taxpayer but unavailable to the 
Service for collection action. Here, 
the Service is principally referring to 
real estate and other property held 
jointly or as tenants by the entities. 
With respect to property held by 
spouses as tenants by the entirety, 
the "starting point" for negotiations is 
50% of the net equity in the property. 
In other words, the Service expects 
the indebted spouse to include in the 
offer a portion of his or her equity in 
jointly held real estate, even if the 
Service cannot legally compel disposi
tion of the asset. According to the 
Service, while 50% is the benchmark, 
a minimum of 20% of the equity 
must be included in arriving at an 
acceptable offer in compromise. 32 In 
this connection, however, the Service 
recognizes that these are "equitable" 
criteria which may be adjusted up or 
down as circumstances warrant. 33 

So, in this situation as well, equitable 
considerations which may justify a 
lower offer should always be brought 
to the Service's attention. 
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Assets other than real estate 
should also be reflected in the finan
cial statements which support the 
offer in compromise at quick sale 
or liquidating value. For example, 
in the valuation of machinery and 
equipment, factors which should be 
considered in arriving at a quick sale 
value include the difficulty of dis
mantling and removing machinery 
and equipment, the availability and 
size of the market for such assets, 
and the adaptability of such assets to 
other uses. Here, the determination 
of value will vary from asset to asset, 
generally depending upon whether 
the assets have a ready market and 
value easily determined from guides 
prepared by the industry. 34 

(2) Income Analysis 
The Service evaluates not only a 

taxpayer's "asset" position but also 
his or her current and potential 
income. Here, the Service attempts 
to evaluate how much of the 
taxpayer's income is or will be realis
tically available to pay the delin
quent taxes. 35 In evaluating future 
earning potential, the Service looks 
at things like the taxpayer's educa
tion, profession or trade, age and 
experience, health and past and 
present income. 36 

Once current income and future 
income potential are determined, 
the Service will evaluate a taxpayer's 
"allowable" expenses. Allowable 
expenses include expenses necessary 
for the taxpayer's production of 
income, expenses for basic necessities 
which provide for the health and 
welfare of the taxpayer and family, 
and minimum payments on secured 
or legally perfected debts. 37 While 
necessary living expenses will be 
allowable, expenses based on 
"lifestyle choices" will often be 
disallowed in the consideration 
of the offer in compromise. The 
Service recognizes, however, that 
a taxpayer's profession may impose 

certain expectations on his or her 
manner of dress, type of vehicle 
driven and other choices. 38 As de
scribed above, an acceptable offer, 
according to the Service, must 
include the collectable amount 
of present and future income, (i.e. 
income minus necessary living 
expenses) for a period of five years. 

While the "income" analysis may 
dictate that the tax be paid under an 
installment payment arrangement, 
the Service normally considers an 
agreement that requires more than 
five years to complete as having a 
"high probability" of not being com
pleted. 39 Because of this, the Service 
prefers to receive the "present value" 
of the stream of future installment 
payments. The Service provides 
this example: 

As an example, the taxpayer 
owes $25,000 and is able to 
pay $300 per month. The 
taxpayer has no other assets. 
The current interest rate is 
7%. In five (5) years, the 
taxpayer will make 60 pay
ments totaling $18,000. The 
present value of those pay
ments is $300 x 50.76 (from 
chart at 7%) = $15,228. A 
payment now of $15,228 would 
be an acceptable offer. 40 

Thus, unlike past practice, the new 
IRS policy is that collateral agree
ments calling for multi-year payment 
plans are the exception, not the rule.41 

The IRS now takes the position that, 
rather than utilization of income 
collateral agreements, the taxpayer 
should increase the amount of the 
offer in compromise by an amount 
equal to what the IRS could reason
ably expect to recover under a future 
income agreement. The bottom line 
here is that, under the Service's 
compromise policy, current collection 
is preferred over long term payment 
agreements. 
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(3) Inspection 
Care should be taken in the prepa

ration of Treasury Forms 433-A and 
433-B. The Service will investigate 
to determine whether the amount 
offered reasonably reflects collection 
potential.42 The extent of the investi
gation will be governed by such issues 
as the amount of the liability, the 
amount of investigation previously 
completed, and the information 
included on the taxpayer's financial 
statement. 43 When submitting 
Treasury Forms 433-A and 433-B, 
the taxpayer should include 
documentation to verify asset values, 
encumbrances and income and ex
pense information. 44 The Service 
may, based on the results of the 
investigation, ask the taxpayer to 
increase the amount of the offer or 
to change the terms of payment. 45 

Here again, in preparing the offer, 
the practitioner should bear in mind 
that the Service prefers an offer 
which results in immediate cash 
payment of the full amount of the 
offer, as opposed to an offer that 
includes multi-year payment terms. 

( 4) Nominal Offers 
Although the IRS has retained 

specific objective criteria in the asset/ 
income analysis, the Service's new 
policy is not to reject an offer in 
compromise solely based on the asset/ 
income valuations.46 Rather, the IRS 
is ultimately to negotiate an offer and 
settlement that is in the best interests 
of the taxpayer and government. 
Nonetheless, the IRS takes the posi
tion that it is often not in the best 
interest of the government to accept 
a "nominal" offer. The Service takes 
the position that it is usually better 
for it to reject a nominal amount and 
wait to see what collection potential 
arises during the remainder of the ten 
year collection period. 47 In a situation 
where the taxpayer has few, if any, 
assets available to satisfy the tax 
liability but has significant future 
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earning potential, it is often prudent 
for the taxpayer to make an offer 
based on funds secured from non
traditional sources such as friends, 
relatives or some other "white 
knight". Under current IRS-policy, 
an immediate cash offer under these 
circumstances should be received 
f-avorably by the Service. 

(5) Summary 
IRS policy with regard to the 

evaluation of offers in compromise 
is, essentially, this: (i) immediately 
evaluate and recognize a taxpayer's 
inability to pay the entire amount 
of outstanding tax liabilities; (ii) 
determine the maximum amount the 
taxpayer is able to pay immediately, 
either through asset liquidation, 
conventional financing arrangements, 
non-traditional financing arrange
ments (e.g. securing a loan from a 
friend, relative or a business 
associate) or gifts from friends 
anc;l relatives; and (iii) accept an 
offer of immediate cash payment 
equal to this amount. 

IV. IMPACT OF THE NEW 
POLICY. 

In December of 1993, the General 
Accounting Office ("GAO") issued a 
report, assessing the new offer in 
compromise program. 48 Significantly, 
under the new policy, the national 
acceptance rate of IRS offers in 
compromise has increased from 25% 
in 1990 and 1991 to 53% in 1993. 
Moreover, the number of offers 
submitted has increased 358% in 
three years, from 8,919 in 1990 to 
40,843 as of July 31, 1993, resulting 
in increased offer amounts from 
$37.3 million in 1990 to $165.9 
million as of July 31, 1993. At the 
same time, however, the GAO 
observed that the percentage of 
tax delinquency satisfied decreased 
from 29.2% in 1990 to 14.8% in 1993. 

While the offer in compromise 
program has expanded dramatically, 
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the GAO report did not have suffi
cient information so as to assess the 
efficacy of the program as a collection 
and compliance tool. The GAO spe
cifically recommended that the IRS 
Commissioner develop the indicators 
necessary to evaluate the offer in 
compromise program. Moreover, the 
GAO observed that there is wide 
variability of acceptance rates among 
the Service's 63 district offices. In 
the first ten months of fiscal year 
1993, for example, offer acceptance 
rates ranged from 17% in Laguna 
Niguel, California to 79% in Fargo, 
North Dakota and Boise, Idaho. 

The GAO report also reviewed the 
IRS internal evaluation of the revised 
offer in compromise program. The 
IRS, although generally considering 
the program a success, has recom
mended a number of modifications 
to the program which would make 
it a more cost effective collection and 
compliance tool. The GAO refers to 
an April, 1993 study conducted by 
IRS National Office Officials and 
field managers setting forth 36 policy, 
management and legal recommenda
tions to modify the offer program 
including, among those, prescribing 
minimal offer amounts and limiting 
the terms of deferred payments to 
2 years. So, despite its apparent 
success, it seems inevitable that there 
will be some additional refinements 
to the program. 

V. CONCLUSION 
The new IRS policy does not neces
sarily mean that all "doubt as to 
collectability'' cases should now 
automatically be the subject of an 
offer in compromise. Prior to the 
submission of any offer, the offeror 
should thoroughly review the condi
tions contained in Treasury Form 656 
and recognize the "costs" associated 
with the compromise. This being 
said, when the primary debt of the 
taxpayer is federal tax liability and 
the asset/income analysis reveals 
that the. taxpayer cannot realistically 
pay the entire debt, an offer in 
compromise should be considered. 

Overall, the business-like approach 
advocated by the Internal Revenue 
Service should continue to benefit 
both taxpayers and the government. 
Taxpayers are able to get out from 
under their tax burden more quickly 
and the government is able to get 
taxpayers back on the tax rolls and 
induce them to utilize funds in pay
ment of tax that would otherwise be 
beyond the reach of the Service--a 
true win-win. 

Kim D. Crooks is an attorney with Howard 
& Howard Attorneys, P C. and practices in 
the firm's Lansing office. Mr. Crooks is a 
member of Howard & Howard's state and 
local taxation group and concentrates his 
practice in the areas of federal. state and 
local taxation, business and corporate law 
and estate planning. 
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The Partnership Anti-Abuse Regulations: 
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! 

The IRS Creates A New Weapon 
By: Anthony Ilardi, Jr.1 nership itself was not viewed as 

subject to tax. Rather, the partners 
Introduction. were viewed as pooling their capital 
There are a number of tensions that and were largely seen as having 
run through our income tax system. undivided interests in partnership 
There is the classic issue of whether property. 
gains are "capital" or "ordinary."2 As an administrative matter, 
Perhaps most fundamental of all, however, it is convenient for certain 
there is the issue of ''Who is the purposes to look to the partnership 
taxpayer?" (the "entity" approach) rather When the 

Although most often arising in the than the partners (the "aggregate" 
Sixteenth family context, the issue may arise approach). Once Congress made that 

among strangers where there is policy decision, however, a number Amendment 
mutual benefit. Partnerships are not of technical issues arise. How, for was adopted, 
taxable entities. In a partnership, example, should income be allocated? the partnership 
one partner may effectively be in a How should basis be allocated? And, itself was not 
zero tax bracket: the partner, for once Congress creates rules concern- viewed as 
example, may be an exempt organiza- ing the taxation of partnership, the subject to tax. tion or a taxpayer with net operating further issue arises of how other tax 

.1 .. _ loss carryforwards. Shifting income rules, not specifically dealing with 

I to this partner lowers the overall tax partnerships and their partners, 
jl burden on all partners solely at the should apply to partnerships and 

expense of the fisc. their partners. The anti-abuse 
Astute practitioners have come regulations, the subject of this 

to realize that the partnership rules article, address some of these issues. 
offer planning opportunities: it is 
sometimes advantageous to have a The Force of Regulations. 
partnership realize income, rather Before considering the genesis of. 
than a corporate partner and then the regulations, and describing them, 
specially allocate income or loss. it is worth considering the place of 

Before adoption of the 1954 Code, regulations in the panoply of tax 
partnership rules were not clear cut. laws. The statutory language of the 
Under the common law, there was Code is the fundamental starting 
then a distinction between "incorpo- point. One of the fundamental issues 
rated" entities and all others. An that run through the tax laws is how 
"incorporated" entity was a legal to interpret Congress's words. This 

I 
"person" separate from its owners. It problem is not limited to tax law. 

\:· existed only by grace of the state. In The courts inevitably are called upon. 
the earliest of modern legal practice, to interpret statutes and, not infre-
each corporation required a separate quently, look to legislative history 
charter from the sovereign to have to divine the meaning of the statute. 
the legal status of a person. As this While it is hornbook law that legisla-
became burdensome, eventually tive history is reviewed only if the 
incorporation statutes were adopted. statute is unclear, the courts often 

~-
Still, there were businesses con- seem to honor the principle more in 

ducted in the partnership form. The the breach than in the observance. 
·~ partnership itself was not a "person." Especially in the tax area, the pre-

Accordingly, when the Sixteenth sumption almost seems to be that 
Amendment was adopted, the part- Internal Revenue Code provisions 19 
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are incapable of being interpreted 
without reference to "legislative 
history." All too often, the "legisla
tive history" is not something the 
legislature wrote or even reviewed, 
but is an explication by staff mem
bers. 3 We should not be surprised, 
then, that the IRS might take a 
similar approach. As this article will 
discuss, the IRS's approach in the 
anti-abuse regulations is that the IRS 
has divined Congressional purpose 
and purpose is more important that 
the literal language of the statute. 
To be sure, the government is free to 
make these interpretive arguments 
in the courts. In doing so, the govern
ment takes an advocate's position. 
Regulations, on the other hand, are 
not supposed to be adversarial, but 
authoritative guidance on the law. 

Regulations are either "legislative" 
or "interpretive." Legislative regula
tions are regulations that the statute 
specifically directs the IRS to adopt. 
Interpretive regulations are those 
the IRS adopts to "interpret" a 
statute under I.R.C. §7805.4 But, 
as every practitioner knows, the 
IRS has a number of other ways 
to announce its intentions. 

None of these alternative commu
nication methods, however, carry the 
weight of regulations. Recent Tax 
Court decisions confirm that inter
pretive regulations are not entitled 
to the same weight as legislative 
regulations.5 In theory, at least, 
such regulations merely state the 
Department of Treasury's position 
on the application of statutes. But, 
in practice, the courts have tended 
to be tolerant of "interpretative" 
regulations. Unless they are clearly 
contrary to the statute at hand, 
generally the courts uphold them. 
The IRS thus has an incentive to 
adopt regulations, rather than state 
its position in rulings. 
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Brown Group, Inc. 
Although not mentioned in the 
regulations, most practitioners 
recognize that the Tax Court's first 
decision in Brown Group, Inc.6 was 
one of the original sources of IRS 
concern. In this case, a subsidiary 
of Brown Group, Inc., Brown Group 
International, was a U.S. share
holder of Brown Cayman, a Cayman 
Islands corporation. Brown Cayman 
was a "controlled foreign corporation" 
("CFC") within the meaning of Code 
Section 957(a). Brown Cayman in 
turn formed a partnership, Brinco, 
with two foreign nationals. Brown 
Cayman owned 88% of Brinco. 
Brinco was not engaged in any sham 
transactions. Rather, Brinco had a 
legitimate business purpose as a 
commission agent for the purchase 
and sale of shoes in Brazil. If Brinco 
had been a corporation, it clearly 
would have had subpart F income. 
"Subpart F" income of a CFC is 
taxable to the U.S. parent.7 

The taxpayer in Brown Group 
argued that Brinco could not have 
subpart F income because Brinco 
was not a corporation. 8 The IRS, 
on the other hand, contended that 
the partnership, Brinco, should to 
be regarded as an aggregate of its 
partners. Therefore, Brown Cayman 
should be treated as earning the 
subpart F income directly, The Tax 
Court panel that originally heard 
the case accepted the taxpayer's 
argument.9 

From the IRS's viewpoint, this 
was a troubling decision. The 
implications far outstripped the 
relatively narrow subpart F charac
terization issue presented by the 
case. Undoubtedly any number of 
provisions outside subchapter K do 
not deal with whether income should 
be characterized at the partnership 
or partner level. 

-' 
1 
J 
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Notice 94-48. 
Another apparent source of the 
anti-abuse regulations lies with 
certain planned "corporate equity 
transactions" that concerned the IRS. 
In Notice 94-48,10 the IRS announced 
that it would aggressively attack 
these types of transactions. 

These transactions were intended 
to give the issuing corporations the 
tax benefits of issuing debt by use of 
a partnership structure. In the view 
of the IRS, the corporations actually 
would be issuing stock. For non-tax 
purposes, the instruments would 
have been treated as equity for 
regulatory. rating agency, or 
financial accounting purposes. 

The Proposed Regulations. 
With Brown Group and the talked
about equity capital transactions 
as background, Treasury proposed 
"anti-abuse" regulations in mid-
1994.11 The preamble to the proposed 
regulations sets out the basis for the 
IRS position: essentially, that the 
IRS was becoming aware of some 
transactions that violated the "in
tent" of the partnership provisions 
of the Code. Two points should not be 
overlooked: the proposed regulations 
were intended to apply for all pur
poses under the Code, including 
estate and gift tax provisions. But, 
perhaps more remarkable, the IRS 
admitted that the anti-abuse regula
tions had a very narrow purpose: 

The proposed regulation 
primarily will affect a rela
tively small number of abusive 
large partnership transactions 
and reflects Treasury's and 
the IRS's commitment to 
preventing those abuses from 
undermining the intent of 
subchapter K. Nevertheless, 
Treasury and the IRS initially 
have determined that a spe
cific safe harbor or de minimis 
rule is unnecessary and may 

in fact be inappropriate in 
light of the purpose of this 
regulation. 

The focus of the proposed rule 
was (and, in the final regulations, 
continues to be) the "intent" of 
subchapter K: 

(a) Intent of subchapter K. The 
intent of the partnership provi
sions in subchapter K is to 
permit taxpayers to conduct 
business for joint economic profit 
through a flexible arrangement 
that accurately reflects the 
partners' economic agreement 
without incurring an entity-level 
tax. These provisions are not 
intended, however, to permit 
taxpayers either to structure 
transactions using partnerships 
to achieve tax results that are 
inconsistent with the underlying 
economic arrangements of the 
parties or the substance of the 
transactions, or to use the exist
ence of the partnerships to avoid 
the purposes of other provisions 
of the Internal Revenue Code. 

Encouraged by the courts' consis
tent concern for the intent behind tax 
statutes, rather than the language of 
the statue itself, the IRS's position is 
not surprising. The proposed regula
tions, although admirably brief, were 
less admirably ambiguous. Four 
examples were given, and only one 
example considered a ''bad" transac
tion. Incredibly, this example in
volved not a "misapplication" of the 
s~atute, but a deemed misapplication 
of Treasury's own regulations under 
the Section 704(b) regulations. The 
taxpayer's goal, as described in the 
example, was to shift income to a 
partner who would not have the 
economic benefit of the transaction. 
The facts are mysterious: the "in
come" does not create net worth, yet 
the IRS is concerned about the alloca
tion of the income to the partner who 
will have the economic benefit of this 
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allocation. No explanation is offered 
as to how there can be an economic 
benefit where there is no accession to 
wealth.12 Nonetheless, the example 
concludes that the 'transaction does 
not comply with the intent of the 
section 704(b) regulation. 13 

The Final Regulations. 
The final regulations expand 
the rationale for the anti-abuse 
regulations. As with the proposed 
regulations, the intent of subchapter 
K is the core of the rule. 

(1) The partnership must be bona 
fide and each partnership 
transaction or series of related 
transactions ... must be 
entered into for a substantial 
business purpose. 

(2) The form of each partnership 
transaction must be respected 
under substance over form 
principles. 

(3) [T]he tax consequences under 
subchapter K to each partner 
of partnership operations and 
of transactions between the 
partner and the partnership 
must accurately reflect the 
partners' economic agreement 
and clearly reflect the partner's 
income (collectively, proper 
reflection of income) ... 

However, the proper reflection of 
income rule does not apply "to the 
extent that a provision of subchapter 
K that is intended to promote admin
istrative convenience or other policy 
objectives causes tax results that 
deviate from that requirement."14 

If the partnership fails the intent 
test and there is a principal purpose 
(not the principal purpose) to reduce 
the present value of the partners' 
aggregate federal tax liability, "the 
Commissioner can recast the 
transaction for federal tax purposes, 
as appropriate to achieve tax results 
that are consistent with the intent of 
subchapter K."15 If the transaction is 

Michigan Tax Lawyer-3rd Quarter 1995 

recast, a number of possible 
treatments are possible: the 
Commissioner may (a) disregard 
the partnership in whole or part; 
(b) refuse to treat a partner as a 
partner; (c) adjust the partnership's 
accounting method; (d) reallocate 
income, or (e) make other 
adjustments; or modifications. 16 

Although the final regulations 
are far lengthier than the proposed 
regulations, that is mostly because 
there are more examples and a new 
subsection dealing with entity vs. 
aggregate issues that were not ad
dressed in the proposed regulations. 
The examples are now too numerous 
and too detailed to consider all of 
them here. (In all, the regulations 
originally contained 13 examples 
(two of which have been withdrawn) 
in subsection (d) and four additional 
examples in subsection (0 (dealing 
with aggregate entity issues). None
theless, several of the examples are 
more interesting than others and 
warrant discussion. 

Several of the examples holding 
that the transaction is not abusive 
describe garden-variety partnership 
structures. Presumably, they were 
put in the regulations to assure 
taxpayers that the law had not 
radically changed. Descriptions of 
a few examples show this. Example 1 
tells us that a partnership with a 
1% corporate general partner will 
continue to be a permissible struc
ture. Similarly, example 2 finds 
consistent with subchapter K a 
partnership between an S corporation 
and a nonresident alien not eligible 
to be an S corporation shareholder. 

Two related examples, examples 
10 and 11 demonstrate Treasury's 
extreme willingness to disregard the 
plain language of the statute. Ex
ample 10 involves a complex set of 
facts. In this case, an existing part
nership for valid business reasons 
decides to liquidate the interests of 
one of its partners. The partnership 



II 

Michigan Tax Lawyer-3rd Quarter 1995 

distributes to the partner, whose 
basis in his partnership interest is 
$100, two assets: a nondepreciable 
asset with a value of $60 and a basis 
of $40 to the partnership and depre
ciable property with a value and 
basis of $40 and a remaining two 
years of depreciable life. Under 
§732(b) and (c), the basis of the 
assets in the hands of the liquidated 
partner equals his basis in his 
partnership interest. The basis is 
allocated between the. two assets in 
proportion to the basis of the assets 
in the hands of the partnership. 
The example states the partnership 
had a purpose of maximizing the tax 
advantage in selecting the particular 
assets to distribute in liquidation. 
The effect of the transaction is to 
shift a portion of the liquidated 
partner's basis to depreciable assets, 
allowing the partner to take a rapid 
write-off of the remaining basis in 
the asset. Nonetheless, the example 
concludes that based on all the facts 
and circumstances, the transaction 
was contemplated under subchapter 
K. The example further notes that 
although the transaction produces 
an economic distortion, the rule of 
§732(b) and (c) is one of"administra
tive convenience." 

Contrast this result with Example 
11. Here, X desires to acquire unde
veloped land owned by the partner
ship. The land has a value of $95 
and a basis of $5. X contributes $100 
to the partnership. Subsequently, 
the partnership distributes in liqui
dation ofX's interest the land (which, 
the example state, X plans to hold 
indefinitely) and another asset with 
a basis and value of$5. Under 
§§732(b) and (c), X takes a total basis 
in the assets equal to his basis in his 
partnership interest, Under §732(c), 
the basis is allocated in proportion to 
the basis of the assets in the hands of 
the partnership. As a result, when X 
sells the second asset, as part of the 
plan, for a market value of $5, X 

would recognize a $45 loss. The quid 
pro quo is a low basis in the land. If 
X sells the land for its value when 
he purchased it, the gain will be $90, 
offsetting the loss. The difference is 
only one of timing, as the example 
acknowledges: 

This shift provides a federal 
timing advantage to X, with 
no offsetting detriment to 
any of [the partnership's] 
other partners. 

The example concludes that in 
addition to challenging the transac
tion under settled judicial principles, 
or perhaps as a disguised sale under 
§707, the transaction can be recast 
under the anti-abuse rules. 

The facts in this example are 
extreme. And, X is assumed to 
have a purpose of holding the land 
indefinitely. Nothing in the example 
suggests that X is not a bona fide 
partner, exposed to the economic 
risks of the partnership. If X is 
not a bona fide partner, then the 
transaction looks like a sale. 
Unspoken, perhaps, is the possible 
effect of §1014 (if X is an individual) 
and the loss forever of taxing the 
built-in gain). 

The transaction described in 
Example lllooks something like 
a reverse disguised sale. The IRS's 
success in dealing with disguised 
sales and related problems in the 
courts· generally was poor. Its success 
in getting favorable legislation, on 
the other hand, has been far better, 

If a person sells property to a 
partnership, the seller will be taxed 
on any gain resulting from the sale. 
Prior to the Tax Reform Act of 1984 
if, on the other hand, the same 
person contributed the property to 
a partnership and subsequently 
received a distribution from the 
partnership, no gain would result 
unless the distribution exceeded the 
seller/partner's basis. In a series of 
cases, beginning in the late 1970s, 
the IRS argued that the transactions 
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should be treated as a sale (the 
so-called "disguised sale" cases). 
Generally, the IRS did not fair well 
in the courts,17 but with amendments 
to §704(c), the IRS received new 
authority to recast the tJiansactions 
as sales. The presumption generally 
is that distributions within two years 
of a related contribution of property 
is a sale. If the transaction in 
Example 11 is timed to avoid the 
disguised sale rule, and, in the 
interim, X is exposed to real economic 
risk as a partner, then the disguised 
sale rule might not apply. 

Example 11, which does not fall 
squarely within §707, deals, essen
tially, with another aspect of this 
problem. Presumably example 11 is 
not needed if an existing Code section 
already recasts the transaction. But 
if these sections do not apply, can 
Treasury really assert that it has 
authority to decide these issues by 
adopting interpretive regulations? 
The fact that congress had adopted 
explicit rules dealing with related 
problems strongly suggests the 
answer is no. 

Moreover, the distinctions the 
regulations draw are very fine. 
Whether or not a transaction is 
"good" seems to turn on the motives 
of the taxpayer. Thus, example 10, 
which also involves a distortion is 
accepted, but the transaction in 
example 11 is not. The flaw, if there 
is one, in both cases is a statute that 
accepts simplicity, which, in example 
11, happens to favor the taxpayer. 
The answer, surely, is to get Congress 
to fix the statute (assuming this 
really is a problem big enough to 
warrant fixing) rather than distort 
the law with regulations. 

The most controversial portion 
of the final regulations was the 
examples dealing with family 
partnerships. As originally adopted, 
the final regulations contained an 
example dealing with a "good" family 
partnership and an example dealing 
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with a ''bad" family partnership. In 
the ''bad" example, the partnership 
lacked a bona fide business purpose. 
The husband and wife contributed 
interests in a family vacation hometo 
the partnership and then gave inter
ests to their children. The interests 
of the children were valued taking 
discounts consistent with partnership 
characterization. As a result, the 
parents' federal tax liability (presum
ably gift taxes) would be substan
tially lowered. The example concludes 
the structure is inconsistent with the 
intent of subchapter K. The other 
example involved a long-standing 
family business. The example con
cluded that, absent other facts, such 
as the creation of the partnership 
immediately before the gifts, the 
anti-abuse rules would not apply. 

Within a few weeks, Treasury 
amended the regulations, explaining 
that the anti-abuse rules would only 
apply to the income tax.18 But the 
notice of the reversal of position 
contained a warning that no infer
ence should be drawn as to treatment 
under current law of the types 
of transactions described in the 
example. As other commentators 
have noted, the IRS likely concluded 
that it was inappropriate to attempt 
to adopt estate and gift tax rules 
under Subtitle A, the income tax 
subtitle, particularly in light of the 
specific valuation rules found in 
chapter 14 of the code.19 

The Aggregate VS. Entity Rules. 
The proposed regulations did not 
deal explicitly with the aggregate 
vs. entity issues that have long vexed 
subchapter K, a surprising omission 
in light of the Brown Group case. 
The final regulations wrestle with 
this problem. 

The actual regulation is short 
enough to quote in its entirety 
(Treas. Reg. §1.701-2(e)): 

(e) Abuse of entity treatment. 

~··. 
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owned, respectively, 40% and 60%, 
(1) General rule. The Commis- which in turn owns all of a foreign 

sioner can treat a partnership as corporation. By using this structure, 
an aggregate of its partners in the domestic corporation maximizes 

'· 
whole or in part as appropriate the availability of foreign tax credits. 
to carry out the purpose of any Had the domestic and foreign corpo-
provision of the Internal Rev- ration directly owned the stock of 
enue Code or the regulations the second foreign corporation, the 
promulgated thereunder. domestic corporation would have 

(2) Clearly contemplated entity been subject to a foreign tax credit 
treatment. Paragraph (e)(1) limitation (sine it would not have 
of this section does not apply been a controlling shareholder of 
to the extent that- the second foreign corporation). The 
(i) A provision of the Internal example concludes this structure 
Revenue Code or the regula- is acceptable because of clear 
tions promulgated thereunder congressional sanctions. 
prescribes the treatment of a The most interesting point 
partnership as an entity, in about the examples is the level 
whole or in part, and of sophistication involved in the 
(ii) That treatment and the transactions. Perhaps that should 
ultimate tax results, taking into not be surprising, given the original 
account all the relevant facts statement by the IRS that the 

·.8 and circumstances, are clearly regulations would be aimed at 
contemplated by that provision. certain sophisticated transactions. 

l 
! 

The regul~tion then follows with Enforcement. 
three examples,20 In Example 1, Many commentators on the proposed 
two corporations are partners of a regulations were very concerned that 
long-standing partnership that has the anti-abuse rules would be misap-
a valid business purpose. Section plied by revenue agents, or used as 
163(e) (5) of the Code limits or disal- a blunderbuss to extract concessions 
lows interest deductions by corpora- on audit. In announcement 94-8721 

tions on certain "high-yield" obliga- the IRS stated that enforcement 
tions (i.e., junk bonds). The example would be coordinated by the Issue 
holds that the interest disallowance Specialist on the Partnership 
is determined at the partner, not Industry Specialization Program 
the partnership level. Similarly, Team and the National Office. The 
Example 2 holds that §1059(a) preamble to the final Regulations 
(which generally provides that if reaffirms that position. 
any corporation receives an extraor- On June 22, 1995, the IRS issued 

i.l 
dinary dividend with respect to any an Industry Specialization Program 
share of stock and the corporation examination paper concerning the 
has not held the stock for more anti-abuse regulations. Among 
than two years before the dividend the factors the examination paper 
announcement date, the basis in focuses on are substantial reductions 
the stock held by the corporation is in tax liability by use of a partner-
reduced by the nontaxed portion of ship, nominal interests of partners, 

(I 
the dividend) applies at the partner, direct or indirect relationship 
not the partnership level. Lastly, between partners, and the use of 

~ Example 3 considers a structure tax-exempt entities, such as foreign 
where a domestic and foreign corpo- entities, exempt organizations, an 
ration form a domestic partnership, insolvent taxpayer or taxpayers with 
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unused tax attributes, such as net 
operating losses, capital losses or 
tax credits. The last statement 
may cause problems, particularly 
if it is extended to taxpayers with 
suspended passive activity losses. 
In any event, a special allocation 
of gain to a partner with suspended 
losses should be thought about 
carefully. 

Conclusion 
The chief criticism that can be aimed 
at the regulations is their reliance on 
the "intent" of subchapter K. To be 
sure, while some congressional intent 
can be divined, it is equally clear 
that many of the types of transactions 
that concern Treasury today had not 
been invented in 1954 when most 
of subchapter K was written. The 
preamble makes clear that the 
regulations apply only if the taxpayer 
has a principal purpose to achieve 
substantial federal tax reduction and 
the tax reduction is inconsistent with 
the intent of subchapter K. At the 
same time, Treasury acknowledges 
that using subchapter K to reduce 
taxes is permissible. The standard 
being used is certainly difficult to 
figure out. 

The common law of tax has been 
developed over many years by the 
courts in a manner that is consistent 
with judicial powers. There is such 
enormous overlap between the anti
abuse regulations and established 
principles, that one wonders why 
Treasury felt compelled to issue the 
regulations in the first place. And 
the regulations recognize that 
established principles will continue 
to apply. 

For most transactions, the rules 
will not have any application. How
ever, we can expect that, with certain 
complex transactions (such as in 
Brown Group) the government will 
argue in court that the regulations 
are entitled to great weight and the 
courts should defer to them. But 
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these regulations at best are "inter
pretive" and have dubious authority 
for their issuance. And, they were not 
issued contemporaneously with 
subchapter x, thus depriving them of 
the weight that contemporaneously 
issued regulations are often afforded. 
For all these reasons, these regula
tions undoubtedly will be challenged. 
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Recent 
Cases 

SINGLE BUSINESS AND 
INCOME TAXES- MTT ERRED 
IN APPLYING IRC §162(C)(2) 
IN GAMBLING LOSS CASE 
AND FAILED TO PERMIT PETI
TIONER TO ESTIMATE ALLOW
ABLE DEDUCTION; FRAUD 
PENALTY INAPPLICABLE 

Schubert v Dep't of Treasury, __ 
Mich App __ ; __ NW2d _ 
(8/8/95) 

Schubert engaged in illegal gambling 
activities and was assessed for 
unpaid single business (SBT) and 
income taxes. He admitted his 
liability for the taxes, but contested 
the amounts the Department of 
Treasury contended he owed. The 
Tax Tribunal concurred in the 
Department's assertion that gam
bling losses could not be deducted 
from federal taxable income in com
puting Schubert's SBT liability under 
a provision of the Internal Revenue 
Code, 26 USC §162(c)(2), which 
withholds loss deductions for certain 
illegal activities such as bribes and 
kickbacks. The Tribunal also deter
mined that §23 of the Revenue Act, 
which in part provides for the 100% 
fraud penalty that had been assessed 
to Schubert, did not apply, and that 
the 50% failure to file penalty pro
vided for in a different Revenue Act 
provision (§24) instead should be 
imposed. 

On appeal, the Court of Appeals 
rejected Schubert's contention that 
the Tax Tribunal's conclusions had 
resulted in arbitrary assessments, as 
well as the Department's assertion 
on cross-appeal that the Tribunal 
erred in refusing to sustain the 100% 
fraud penalty originally assessed. 
As concerns the penalty issue, the 
Court of Appeals differentiated the 
language of §23 of the Revenue Act 
in which the fraud penalty is found 
as applicable solely in situations in 
which tax returns have been filed 
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and examined or the taxpayer 
audited; the Court reasoned that 
because Schubert filed no tax returns 
and made no tax payments, and the 
Department had not audited the 
taxpayer, §23 did not pertain, and 
the Tribunal did not err in instead 
imposing the 50% penalty. 
Schubert's further contention that 
IRC §165(d), which permits a tax
payer to deduct gambling losses to 
the extent of gains, applied, and that 
the Tribunal had erred in relying on 
IRC §162(c)(2), was accepted by the 
Court on appeal; the Court held that 
§165(d) was the more specific provi
sion and took precedence over the 
illegal activity provision set forth in 
§162(c)(2). Finally, the Court agreed 
that, on remand, the Tax Tribunal 
is boun<;l to apply the rule of Cohan 
v Comm'r, 39 F2d 540 (CA 2, 1930), 
which provides that if a taxpayer 
can establish that he had deductible 
expenses but failed to maintain 
accurate and complete records of the 
expenses, the court may estimate 
the amount of his deductions in 
ascertaining his tax liability. 

SINGLE BUSINESS TAX
AMENDED COMPLAINT 
REQUESTING RELIEF FROM 
THREE FACTOR APPORTION
MENT FORMULA FAILED TO 
STATE A CLAIM 

Corning Inc v Dep't of Treasury, 
__ Mich App __ ; __ NW2d _ 
(7/7/95) 

Plaintiff brought suit against the 
Department of Treasury, claiming 
that it should be allowed tax base 
apportionment relief under MCL 
208.69; MSA 7.558(69). The Court 
of Claims granted the Department 
of Treasury's motion for summary 
disposition of Plaintiffs amended 
complaint as brought under MCR 
2.116(C)(8). The Court of Appeals 
affirmed. 
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The Court of Appeals reviewed In interpreting the Farmland and 
various allegations contained in the Open Space Preservation Tax Credit 
complaint Plaintiff filed in the Court Act, the Court initially noted that tax 
of Claims. Plaintiff argued that these exemption statutes are to be strictly 
allegations met requirements estab- construed in favor of the taxing unit. 
lished by the United States Supreme The Court noted that the Michigan 
Court in its decision in Trinova Corp income tax enactment defines "in-
v Dep't of Treasury, 498 US 358; 111 come" as the sum of federal adjusted 
S Ct 818; 112 L Ed 2d 884 (1991), and gross income plus all income specifi-
that they sufficiently stated a claim cally excluded from the computation 
under that precedent. The Court of of federal adjusted gross income. As 
Appeals disagreed, finding that the an exclusion from federal adjusted 
United States Supreme Court's gross income, income from sources 
decision in Trinova precluded an outside the United States should be 
action based on these allegations added to federal adjusted gross 
as a matter of law. The Court ruled income to calculate household income 
that the determinations of the United in the income tax setting. The Court 
States Supreme Court in Trinova thus held that, for purposes of the 
were an inevitable result of the Farmland and Open Space Preserva"' 
Court's analysis regarding the tion Act "household income" includes 
integrated nature of the SBT, and the taxpayer's worldwide income. 
concluded that, even if the facts 

~-
alleged in the amended pleading USE TAX- EQUAL PROTEC-

{,: - . were as Plaintiff contended, Trinova TION CLAUSES NOT VIOLATED 
[ precluded §69 relief. BY PROVISIONS GRANTING 

EXEMPTIONS TO SOME 
FARMLAND PRESERVATION INSTRUMENTALITIES OF 
PROPERTY TAX CREDIT- INTERSTATE COMMERCE 
WORLDWIDE INCOME BUT NOT TO OTHERS 
INCLUDED IN COMPUTATION 

Zantop International Airlines, Inc 
Dekoning v Dep't of Treasury, _ v Dep't of Treasury, unpublished 
Mich App _; _ NW2d _. (6/2/95) opinion per curiam of the Michigan 

Court of Appeals; Docket No. 152381 
The lower court ruled that Plaintiffs (5/26/95) 
worldwide income was properly 
excluded from consideration in com- The trial court granted summary 
puting his Michigan farmland preser- disposition to Plaintiff Zan top 
vation property tax credit. The Court International Airlines, Inc. on its 
of Appeals reversed. claim that federal and state equal 

Neither party disputed Plaintiffs protection guarantees were violated 
entitlement to the farmland preserva- by Michigan use tax provisions and 
tion tax credit. The parties merely an administrative interpretation that 
disagreed on the amount of·income accorded exemptions to some instru-
to be included in the calculation of mentalities of interstate commerce 
''household income" in computing the but not to others. The Department 
credit. Defendant argued that of Treasury appealed the trial court's 
Plaintiffs household income should determination, and the Court of 

) ((t include his worldwide income, while Appeals reversed in a two to one 
Plaintiff maintained that only income decision. The majority, stating 
earned in the United States was to that Zantop "failed to negate every 
be included. conceivable basis that might support" 
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the differences in the enactment, 
opined that the Michigan Legislature 
could have rationally decided to favor 
one form of interstate commerce over 
another to promote a particular 
industry to locate in this state. The 
dissenting judge would have found 
an equal protection violation, stating 
that "when it comes to equal protec
tion in this taxation scheme, the 
rational basis test gives way to 
Orwellian analysis, wherein all of 
the similarly situated are equal, but 
some of the similarly situated are 
more equal than others." [Editors' 
Note: As of the time of this writing, 
a motion for rehearing remains 
pending before the Court of Appeals.] 

SINGLE BUSINESS TAX
REUMBURSEMENTFOR 
EXPENSES UNDER CONTRACT 

, 
APCOA, Inc v Dep't of Treasury, 
unpublished opinion per curiam 
of the Michigan Court of Appeals; 
Docket Nos. 164 715 and 164 716 
(5/23/95) 

APCOA operated parking structures 
for municipalities and entered into 
contracts which detailed the nature 
of the relationship between the 
contracting parties. Under these 
contracts, the municipal entities 
retained control over certain aspects 
of the facilities. APCOA employed 
workers at these sites. For its ef
forts, APCOA received a percentage 
of gross parking revenues as its 
management fee and reimbursement 
for all direct operating expenses. 
APCOA filed amended single busi
ness tax returns requesting refunds 
of SBT overpaid premised upon its 

Please remember to submit your Pro 
Bono Enrollment Form which was in 
the Michigan Tax Lawyer second 
quarter 1995 issue. 
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contention that reimbursements it 
received for operating expenses were 
required to be excluded from its tax 
base. The Department of Treasury 
denied APCOA's refund claim, and 
the MTT affirmed. 

The Court of Appeals, acknowledg
ing that "if APCOA were merely 
receiving reimbursements for payroll 
expenses distributed to county or city 
employees, those reimbursements 
were not to be included in its tax 
base" (slip op, p 2), ruled that the 
employees in question were APCOA's 
employees, not those of the city and 
county, and that accordingly compen
sation expense attributable to such 
employees was not excludable from 
APCOA's SBT base. As concerned 
other expenses for which APCOA 
received reimbursement, the Court 
cited Stratton-Cheeseman Manage
ment Co v Dep't of Treasury, 159 
Mich App 719; 407 NW2d 298 (1987) 
as authority for the proposition that 
"monies received by a management 
agent for reimbursement of expenses 
are properly included in the calcula
tion of the management agent's 
single business tax liability." (slip 
op, p 3) The Court further rejected 
APCOA's claim that it could avail 
itself of the "government enterprise" 
exemption stated in MCL 
208.35(1)(b); MSA 7.558(35)(1)(b), 
and held that collateral estoppel 
principles did not apply to preclude 
the Department from asserting the 
position it advanced in this case. 

Patrick R. Van Tiflin, Michele L. Halloran 
and Kim D. Crooks prepared the state 
tax case summaries in this issue. Pat, 
Michele and Kim are members of the law 
firm of Howard & Howard Attorneys. P.C. 
in Lansing. 
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By Eric T. Weiss 

During the past few months, I have 
been "shopping for software" trying 
to come up with the right combina
tion to make our research time more 
efficient and less costly. Like a lot 
of other attorneys, I am virtually 
computer illiterate and only know 
how to use word perfect and LEXIS. 

The right software can provide 
an attorney with entire libraries at 
their fingertips. I have encountered 
numerous problems in deciding 
what to purchase, problems which 
are probably common in our indus
try. I hope this article will be of help 
to those of you considering an update 
of your computer system. 

1. Outdated Computer System. 
We purchased our first computer 
system in 1989 and felt that we were 
at the cutting edge of technology. 
Our 286 computers are sadly out
dated and not compatible with much 
of the new software. Our computers 
would not have enough power to 
effectively utilize some of the new 
software. This leaves us with two 
options: (1) we could purchase one 
stand-alone computer with greater 
memory to be shared throughout 
the office; or (2) buy new computers 
for everyone in the office. Alterna
tive (2) is probably cost prohibitive. 
Alternative (1) is not exactly an ideal 
situation because it precludes each 
of us from accessing this information 
at our desks. 

2. Resistance From Attorneys. 
More experienced attorneys have 
expressed to me that they prefer 
using the research tools to which 
they have grown accustomed; that 
being legal digests, statutes, legal 
periodicals and case law in book 
form. From an economic point of 
view, it may be cost prohibitive to 
keep subscribing to books and com
puter software. On the other hand, 

replacing the books with software 
could paralyze a more experienced 
attorney's research ability. 

3. A Necessary Means To An End. 
Many of the legal publications are 
discontinuing their services in book 
form. As more and more companies 
discontinue these types of services, 
attorneys will be forced to familiarize 
themselves with the new technology. 
They will be forced to conform to the 
changes in technology, upgrade 
computer systems and purchase new 
software. The new systems appear to 
be very easy to use and are updated 
regularly by the software companies 
to keep up with changes in the law. 

4. Costs. 
The costs will depend on the size of 
the firm. A full set of Michigan cases, 
statutes, and federal tax cases, stat
utes, rulings should run about $7,000 
annually for a small-to-medium sized 
firm. This would not include the cost 
of a new stand-alone.computer or a 
new computer network. Some of this 
amount could be recouped if a firm 
decided to discontinue certain publi
cations in book form. Much of this 
cost would be offset by increased 
efficiency and this should not be 
discounted in determining whether 
to keep up with technology. 

5. Summary. 
Attorneys must compare the costs 

involved in upgrading their computer 
systems and subscribing to new 
software. While the easy decision 
may be to "stand pat," this alterna
tive may not be available as certain 
companies discontinue some of their 
services in book form. At we eriter 
the 21st century, our reliance on 
books_ may become a greatly outdated 
concept. 

Eric T. Weiss 1s a tax attorney w1th the law 
f1rm of Bassey and Selesko, P.C 1n 

Southfield. Michigan. 
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